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PREFACE. 


The  present  Edition  of  the  *^  Constitutional  History  of 
Eni^land  "  has  been  undertaken  for  the  same  reasons  and  ex- 
ecated  on  the  same  plan  as  are  explained  in  the  Preface  to 
the  corresponding  edition  of  the  '' History  of  the  Middle 
Ages.^'  It  has  been  brought  into  one  volume  by  leaving 
out  most  of  the  notes  at  the  foot  of  the  pages,  and  by  ab- 
breviating some  of  the  less  important  remarks ;  but  the 
great  bulk  of  the  book  remains  unchanged,  and  nothing  of 
importance  has  been  omitted.  The  editor  has  not  consider- 
ed himself  at  liberty  to  alter  any  of  the  opinions  expressed 
by  the  Author,  even  where  he  differs  from  them ;  and  it  has 
been  his  aim  to  present  the  work  as  nearly  as  possible  in 
the  form  iu  which  he  conceives  the  author  would  have  wish- 
ed it  to  appear  if  he  had  himself  prepared  an  edition  for  the 
special  use  of  students.  It  has  been  thought  advisable  to 
print  at  length  the  Petition  of  Kight  and  the  Bill  of  Rights, 
of  which  Mr.  Hallam  gave  only  an  abstract. 

Wm.  SMrTH. 
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CHAPTER  L 

ON  THE  ENGLISH  CONSTITUTION  FROM  HENRY  VII.  TO 

MARY.    . 

f  1.  AncieDtGoTernment  of  England.  (2.  Limitations  of  Royal  Aathoritj.  9  3.  Dif- 
ference in  the  elfective  Operation  of  Uiese.  i  4  Sketch  of  the  state  of  Society 
and  Law.  i  &  Henry  YIL  {  6.  Statute  for  the  Security  of  the  Subject  nuder  a 
King  de  facto,  i  7.  Exactions  of  Money  under  Henry  VIL  i  8.  Taxes  demand- 
ed by  Henry  VIII.  Illegal  Exactions  of  Woleey  in  1623  and  1680.  ft  9.  Acts  of 
Parliament  releasing  the  King  from  his  Debts.  { 10.  A  Benevolence  again  ex- 
acted. Oppressive  Treatment  of  Reed,  i  11.  Severe  and  ui^nst  Executions  for 
Treason.  Earl  of  Warwick.  Earl  of  Suffolk.  Duke  of  Bnckiogham.  i  12.  New 
Treasons  created  by  Statute.  Executions  of  Fisher  and  More,  i  13.  Cromwell. 
f  14.  Duke  of  Norfolk.  $  1&  Anne  Boleyn.  i  16.  Act  giving  Proclamations  the 
force  of  Law.  f  17.  Character  of  Henry  VIII.  i  18.  Oovernmeut  of  Edward  VL's 
Councilors.  Attainder  of  Lord  Seymour  and  Duke  of  Somerset  i  19.  Violence 
of  Mafy*s  Reign.  9  20.  The  House  of  Commons  recovers  part  of  its  independent 
power  In  these  two  Reigns.  S  21.  Attempt  of  the  Court  to  strengthen  itself  by 
creating  new  Boroughs,  i  28.  Causes  of  the  High  Prerogative  of  the  Tndors. 
I  28L  Jurisdiction  of  the  Council  of  Star-Chamber,  f  24.  This  not  the  same  with 
the  Court  erected  by  Henry  VII.  }  2&  Influence  of  the  Authority  of  the  Star- 
Chamber  in  enhancing  the  Royal  Power.  Tendency  of  Religious  Disputes  to  the 
same  end. 

§  1.  The  government  of  England,  in  all  times  recorded  by 
history,  has  been  one  of  those  mixed  or  limited  monarchies 
which  the  Celtic  and  Gothic  tribes  appear  universally  to 
have  established  in  preference  to  the  coarse  despotism  of 
eastern  nations,  to  the  more  artificial  tyranny  of  Rome  and 
Constantinople,  or  to  the  various  models  of  republican  polity 
which  were  tried  upon  the  coasts  of  the  Mediterranean  Sea. 
It  bore  the  same  general  features,  it  belonged,  as  it  were,  to 
the  same  family,  as  the  governments  of  almost  every  Eu- 
ropean state,  thou^  less  resembling,  perhaps,  that  of  France 
than  any  other.  But,  in  the  course  of  many  centuries,  the 
boundaries  which  detei*mined  the  sovereign's  prerogative  and 
the  people's  liberty  or  power  having  seldom  been  very  ac- 
curately defined  by  law,  or  at  least  by  such  law  as  was 
deemed  fundamental  and  unchangeable,  the  forms  and  prin- 
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ciples  of  political  regimen  in  these  different  nations  became 
more  divergent  from  each  other,  according  to  their  peculiar 
dispositions,  the  revolutions  they  underwent,  or  the  influ- 
ence of  personal  character.  England,  more  fortunate  than 
the  rest,  had  acquired  in  the  fifteenth  century  a  just  reputa- 
tion for  the  goodness  of  hev  laws  and  the  security  of  her  cit- 
izens from  oppression. 

This  liberty  had  been  the  slow  fruit  of  ages,  still  waiting 
a  happier  season  for  its  pei-fect  ripeness,  but  already  giving 
proof  of  the  vigor  and  industry  which  had  been  employed 
m  its  culture.  I  have  endeavored,  in  a  work  of  which  this 
may  in  a  certain  degree  be  reckoned  a  continuation,  to  trace 
the  leading  events  and  causes  of  its  progress.  It  will  be 
sufficient  iu  this  place  briefly  to  point  out  the  princii>al  cir- 
cumstances in  the  polity  of  England  at  the  accession  of 
Henry  VIL 

§  2.  The  essential  checks  upon  the  royal  authority  wei*e 
five  in  number. — 1,  The  king  could  levy  no  sort  of  new  tax 
upon  his  people,  except  by  the  grant  of  his  parliament,  con- 
sisting as  well  of  bishops  and  miti-ed  abbots  or  lords  spirit- 
ual, and  of  hereditary  peers  or  temporal  lords,  who  sat  and 
voted  promiscuously  in  the  same  chamber,  as  of  represent- 
atives from  the  freeholder  of  each  countv,  and  from  the 
burgesses  of  many  towns  and  less  consideraole  places,  form- 
ing the  lower  or  commons'  house.  2.  The  previous  assent 
and  authority  of  the  same  assembly  were  necessary  for  ev- 
ery new  law,  whether  of  a  general  or  temporary  nature. 
S,  No  man  could  be  committed  to  prison  but  by  a  legal 
warrant  specifying  his  offense ;  and  by  an  usage  nearly  tan- 
tamount to  constitutional  right,  he  must  be  speedily  brought 
to  trial  by  means  of  regular  sessions  of  jail-delivery.  4.  The 
fact  of  guilt  or  innocence  on  a  criminal  charge  was  deter- 
mined in  a  public  court,  and  in  the  county  where  the  offense 
was  alleged  to  have  occurred,  by  a  jury  of  twelve  men,  from 
whose  unanimous  verdict  no  appeal  could  be  made.  Civil 
rights,  so  far  as  they  depended  on  questions  of  fact,  were 
subject  to  the  same  decision.  5.  The  officers  and  servants 
of  the  crown,  violating  the  pereonal  liberty  or  other  right 
of  the  subject,  might  be  sued  in  an  action  for  damages  to  be 
assessed  by  a  jury,  or,  in  some  cases,  were  liable  to  criminal 
process ;  nor  could  they  plead  any  warrant  or  command  in 
their  justification,  not  even  the  direct  order  of  the  king. 

§  3.  These  securities,  though  it  would  be  easy  to  prove 
that  they  were  all  recognized  in  law,  differed  much  in  the 
degree  of  their  effective  operation.    It  may  be  said  of  the 
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first,  that  it  was  now  completely  established.  Afler  a  long 
contention,  the  kings  of  England  had  desisted  for  near  a 
hundred  years  from  every  attempt  to  impose  taxes  without 
consent  of  parliament ;  and  their  recent  device  of  demand- 
ing benevolences,  or  half-compulsory  gifts,  though  very  op- 
pressive, and  on  that  account  just  abolished  by  an  act  of  the 
late  usurper  Richard,  was  in  effect  a  recognition  of  the  gen- 
eral principle,  which  it  sought  to  elude  rather  than  trans- 
gress. 

The  necessary  concurrence  of  the  two  houses  of  parlia- 
ment in  legislation,  though  it  could  not  be  more  unequivo- 
cally estaluished  than  the  former,  had  in  earlier  times  been 
more  free  firom  all  attempt  at  encroachment.  We  know  not 
of  any  laws  that  were  ever  enacted  by  our  kings  without 
the  assent  and  advice  of  their  great  council ;  though  it  is 
justly  doubted  whether  the  representatives  of  the  ordinary 
freeholders,  or  of  the  boroughs,  had  seats  and  suffrages  in 
that  assembly  dunng  seven  or  eight  reigns  afler  the  con- 
quest. They  were  then,  however,  ingrafted  upon  it  with 
plenary  legislative  authority ;  and  if  the  sanction  of  a  stat- 
ute were  required  for  this  fundamental  axiom,  we  might  re- 
fer to  one  in  the  loth  of  EdiVard  II.  (1822),  which  declares 
that  '^  the  matters  to  be  established  for  the  estate  of  the  king 
and  of  his  heirs,  and  for  the  estate  of  the  realm  and  of  the 
people,  should  be  treated,  accorded,  and  established  in  par- 
liament, by  the  king,  and  by  the  assent  of  the  prelates,  earls, 
and  barons,  and  the  commonalty  of  the  realm,  according  as 
had  been  before  accustomed."^ 

It  may  not  be  impertinent  to  remark  in  this  place,  that  the 
opinion  of  such  as  have  fancied  the  royal  prerogative  under 
the  houses  of  Plantagenet  and  Tudor  to  have  had  no  effect- 
ual or  unquestioned  limitations  is  decidedly  refuted  by  the 
notorious  fact  that  no  alteration  in  the  general  laws  of  the 
realm  was  ever  made,  or  attempted  to  be  made,  without  the 
consent  of  parliament.  It  is  not  surprising  that  the  council, 
in  great  exigency  of  money,  should  sometimes  employ  force 
to  extort  it  from  the  merchants,  or  that  servile  lawyers 
should  be  found  to  vindicate  these  encroachments  of  power. 
Impositions,  like  other  arbitrary  measures,  were  particular 
ana  temporal,  prompted  by  rapacity,  and  endured  through 
compulsion.  But  if  the  kings  of  England  had  been  supposed 
to  enjoy  an  absolute  authority,  we  should  find  some  proofs 

>  Kotbingf  can  be  mora  evident  Uian  that  thla  statute  not  only  establishes  by  a  legis- 
lative declaration  the  present  constitution  of  parliament,  bnt  recognizes  It  as  already 
standing  upon  a  custom  of  some  length  of  time. 

1* 
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of  it  ill  their  cxeraise  of  the  supreme  function  of  sovereign- 
ty the  enactment  of  new  laws.  Yet  there  is  not  a  single 
instance,  from  the  first  dawn  of  our  constitutional  history, 
where  a  proclamation,  or  order  of  council,  has  dictated  any 
change,  however  trifling,  in  the  code  of  private  rights,  or  in 
the  penalties  of  criminal  offenses.  Was  it  ever  pi*etended 
that  the  king  could  empower  his  subjects  to  devise  their 
freeholds,  or  to  levy  fines  of  their  entailed  lands?  Has 
even  the  slightest  regulation,  as  to  judicial  procedure,  or 
any  permanent  prohibition,  even  in  fiscal  law,  been  ever  en- 
forced without  statute?  There  was,  indeed,  a  period,  later 
than  that  of  Heniy  VIL,  when  a  control  over  the  subject's 
free  right  of  doing  all  things  not  unlawful  was  usurped  by 
means  of  proclamations.  These,  however,  were  always  tem- 
porary, and  did  not  affect  to  alter  the  established  law.  But 
though  it  would  be  difficult  to  assert  that  none  of  this  kind 
had  ever  been  issued  in  rude  and  irregular  times,  I  have 
not  observed  any  under  the  kings  of  the  Plantagenet  name 
which  evidently  transgress  the  boundaries  of  their  legal  pi-e- 
Tos^ative. 

The  general  privileges  of  the  nation  were  far  more  secure 
than  those  of  private  men.  Great  violence  was  often  used 
by  the  various  ofiicera  of  the  crown,  for  which  no  adequate 
redress  could  be  procured ;  the  courts  of  justice  were  not 
strong  enough,  whatever  might  be  their  temper,  to  chastise 
such  aggressions;  juries,  through  intimidation  or  ignorance, 
i-etumed  such  verdicts  as  were  desired  by  the  crown ;  and, 
in  general,  thei-e  was  perhaps  little  effective  restraint  upon 
the  government,  except  in  the  two  articles  of  levying  money 
and  enacting  laws. 

§  4.  The  peers  alone,  a  small  body,  varying  from  about 
fifly  to  eighty  persons,  enjoyed  the  privileges  of  aristocracy ; 
which,  except  that  of  sitting  in  parliament,  were  not  very 
considerable,  far  less  oppressive.  All  below  them,  even  their 
children,  were  commoners,  and  in  the  eye  of  the  law  equal 
to  each  other.  In  the  gradation  of  ranks,  which,  if  not  legal- 
ly recognized,  must  still  subsist  through  the  necessary  ine- 
qualities of  birth  and  wealth,  we  find  the  gentry  or  principal 
land-holders,  many  of  them  distinguished  by  knighthood,  and 
all  by  bearing  coat  armor,  but  without  any  exclusive  priv- 
ilege ;  the  yeomanry,  or  small  freeholders  and  farmera,  a 
very  numerous  and  respectable  body,  some  occupying  their 
own  estates,  some  those  of  landlords;  the  burgesses  and  in- 
ferior inhabitants  of  ti*ading  towns;  and,  lastly,  the  peasant- 
ry and  laborers.    Of  these,  in  earlier  times,  a  considerable 
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part,  thoagh  not  perhaps  so  very  large  a  proportion  as  is 
usually  taken  for  granted,  had  been  in  the  ignominious  state 
of  villanage,  incapable  of  possessing  property  but  at  the  will 
of  their  lords.  They  had,  however,  gradually  been  raised 
above  this  servitude ;  many  had  acquired  a  stable  possession 
of  lands  under  the  name  of  copy-holders ;  and  the  condition 
of  mere  villanage  was  become  rare. 

The  three  courts  at  Westminster — the  King's  Bench, 
Common  Pleas,  and. Exchequer — consisting  each  of  four  or 
five  judges,  adminlstei'ed  justice  to  the  whole  kingdom;  the 
first  having  an  appellant  jurisdiction  over  the  second,  and 
the  third  being  in  a  great  measure  confined  to.  causes  affect- 
ing the  crown's  property.  But  as  all  suits  relating  to  land, 
as  well  as  most  others,  and  all  criminal  indictments,  could 
only  be  determined,  so  far  as  they  depended  upon  oral  evi- 
dence, by  a  jury  of  the  county,  it  was  necei&sary  that  jus- 
tices of  assize  and  jail-delivery,  being  in  general  the  judges 
of  the  courts  at  Westminster,  should  travel  into  each  coun- 
ty, commonly  twice  a  year,  in  order  to  try  issues  of  fact, 
so  called  in  distinction  from  issues  of  law,  where  the  suitors, 
admitting  all  essential  facts,  disputed  the  rule  applicable  to 
them.  By  this  device,  which  is  as  ancient  as  the  reign  of 
Henry  IL,  the  fundamental  privilege  of  trial  by  jury,  and 
the  convenience  of  private  suitors,  as  well  as  accused  per- 
sons, were  made  consistent  with  an  uniform  jurisprudence ; 
and  though  the  reference  of  every  legal  question,  however 
insignificant,  to  the  courts  above  must  have  been  inconven- 
ient and  expensive  in  a  still  greater  degi^e  than  at  present, 
it  had,  doubtless,  a  powerful  tendency  to  knit  together  the 
different  parts  of  England,  to  check  the  influence  of  feudal- 
ity and  clanship,  to  make  the  inhabitants  of  distant  counties 
better  acquainted  with  the  capital  city  and  more  accustomed 
to  the  course  of  government,  and  to  impair  the  spirit  of  pro- 
vincial patriotism  and  animosity.  The  minor  tribunals  of 
each  county,  hundi*ed,  and  manor,  I'espectable  for  their  antiq- 
uity and  for  their  effect  in  presei*ving  a  sense  of  freedom  and 
justice,  had  in  a  great  measure,  though  not  probably  so 
much  as  in  modem  times,  gone  into  disuse.  In  a  few  coun- 
ties there  still  remained  a  palatine  jurisdiction,  exclusive  of 
the  king's  courts;  but  in  these  the  common  rules  of  law  and 
the  mode  of  trial  by  jury  were  preserved.  Justices  of  the 
peace,  appointed  out  of  the  gentlemen  of  each  county,  in- 
quired into  criminal  charges,  committed  offenders  to  prison, 
and  tried  them  at  their  quarterly  sessions,  according  to  the 
same  forms  as  the  judges  of  jail-delivery.    The  chartered 
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towns  bad  their  separate  jurisdiction  under  the  municipal 
magistracy. 

The  laws  against  theft  were  severe,  and  capital  punish- 
ments unsparingly  inflicted.  Yet  they  had  little  effect  in 
repressing  acts  of  violence,  to  which  a  rude  and  licentious 
state  of  mannera,  and  very  imperfect  dispositions  for  pi*e- 
serving  the  public  peace,  naturally  gave  lise.  These  were 
frequently  perpetrated  or  instigated  by  men  of  superior 
wealth  and  power,  above  the  control  of  the  mei*e  officers  of 
justice.  Meanwhile  the  kingdom  was  increasing  in  opu- 
lence ;  the  English  merchants  possessed  a  large  share  of  the 
trade  of  the  north ;  and  a  woolen  manufacture,  established 
in  different  parts  of  the  kingdom,  had  not  only  enabled  the 
legislature  to  restrain  the  import  of  cloths,  but  had  begun 
to  supply  foreign  nations.  The  population  may  probably 
be  reckoned,  Without  any  material  error,  at  somewhat  above 
three  millions,  but  by  no  means  distributed  in  the  same 
proportions  as  at  present ;  the  noithern  counties,  especially 
Lancashire  and  Cumberland,  being  very  ill  peopled,  and  the 
inhabitants  of  London  and  Westminster  not  exceeding  sixty 
or  seventy  thousand. 

§  5.  Such  was  the  political  condition  of  England  when 
Henry  Tudor,  the  only  living  representative  of  the  house  of 
Lancaster,  though  incapable,  by  reason  of  the  illegitimacy 
of  the  ancestor  who  connected  him  with  it,  of  assertibg  a 
just  right  of  inheritance,  became  master  of  the  throne  by 
the  defeat  and  death  of  his  competitor  at  Bosworth,  and  by 
the  general  submission  of  the  kingdom.  He  assumed  the 
royal  title  immediately  after  his  victory,  and  summoned  a 
parliament  to  recognize  or  sanction  his  possession.  The  cir- 
cumstances were  by  no  means  such  as  to  offer  an  auspicious 
presage  for  the  future.  A  subdued  party  had  risen  from 
the  ground, incensed  by  proscription  and  elated  by  success; 
the  late  battle  had  in  effect  been  a  contest  between  one 
usurper  and  another;  and  England  had  little  better  pros- 
pect than  a  renewal  of  that  desperate  and  interminable  con- 
tention which  pretenses  of  hereditary  right  have  so  often 
entailed  upon  nations. 

A  parliament  called  by  a  conqueror  might  be  presumed  to 
be  itself  conquered.  Yet  this  assembly  did  not  display  so 
servile  a  temper,  or  so  much  of  the  Lancastrian  spirit  as 
might  be  expected.  It  was  ^^  ordained  and  enacted  by  the 
assent  of  the  lords,  and  at  the  request  of  the  commons,  that 
the  inheritance  of  the  crowns  of  England  and  France,  and 
all  dominions  appertaining  to  them,  should  i*emain  in  Henry 
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VIL  and  the  heirs  of  his  body  forever^  and  in  none  other." 
Words  studiously  ambiguous,  which,  while  they  avoid  the 
assertion  of  an  hereditary  right  that  the  publio  voice  re- 
pelled, were  meant  to  create  a  parliamentary  title,  before 
which  the  pretensions  of  lineal  descent  were  to  give  way. 
They  seem  to  make  Henry  the  stock  of  a  new  dynasty. 
But,  lest  the  spectre  of  indefeasible  right  should  stand  once 
more  in  arms  on  the  tomb  of  the  house  of  York,  the  two 
houses  of  parliament  showed  an  earnest  desire  for  the 
king's  marriage  with  the  daughter  of  Edward  IV.,  who, 
if  she  should  bear  only  the  name  of  royalty',  might  trans- 
mit an  undisputed  inheritance  of  its  prerogatives  to  her  pos- 
terity. 

§  6.  This  marriage,  and  the  king's  great  vigilxuice  in 
guarding  his  crown,  caused  his  reign  to  pass  with  consider- 
able reputation,  though  not  without  disturbance.  He  had 
to  learn,  by  the  extraordinary  though  transient  success  of 
two  impostors,  that  his  subjects  were  still  strongly  infected 
with  the  prejudice  which  had  once  overthrown  the  family 
he  claimed  to  represent.  Nor  could  those  who  served  him 
be  exempt  from  apprehensions  of  a  change  of  dynasty, 
which  might  convert  them  into  attainted  rebels.  The  state 
of  the  nobles  and  gentry  had  been  intolerable  during  the  al- 
ternate proscriptions  of  Henry  VL  and  Edward  1\.  Such 
apprehensions  led  to  a  very  important  statute  in  the  elev- 
enth year  of  this  king's  reign,  intended,  as  far  as  law  could 
furnish  a  prospective  security  against  the  violence  and  ven- 
geance of  factions,  to  place  the  civil  duty  of  allegiance  on  a 
just  and  reasonable  foundation,  and  indirectly  to  cut  away 
the  distinction  between  governments  de  jure  and  de  facto. 
It  enacts,  after  reciting  that  subjects  by  reason  of  their  al- 
legiance are  bound  to  serve  their  prince  for  the  time  being 
against  every  rebellion  and  power  raised  against  him,  that 
^^  no  person  attending  n]>on  the  king  and  sovereign  lord  of 
this  land  for  the  time  being,  and  doing  him  true  and  faithful 
service,  shall  be  convicted  of  high  treason,  by  act  of  parlia; 
ment  or  other  process  of  law,  nor  suffer  any  forfeiture  or 
punishment ;  but  that  every  act  made  contrary  to  this  stat- 
ute should  be  void  and  of  no  effect.*  The  endeavor  to  bind 
future  parliaments  was  of  course  nugatory ;  but  the  statute 
remains  an  unquestionable  authority  for  the  constitutional 
maxim  that  possession  of  the  throne  gives  a  sufficient  title 
to  the  subject's  allegiance,  and  justifies  his  resistance  of 
those  who  may  pretend  to  a  better  right.    It  was  much  re- 

>  statiiH.T,c.i. 
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sorted  to  in  argument  at  the  time  of  the  revolution  and  in 
the  subsequent  period. 

It  has  been  usual  to  speak  of  this  reign  as  if  it  formed  a 
great  epoch  in  our  constitution ;  the  king  having  by  his 
politic  measures  broken  the  power  of  the  barons  who  had 
hitheito  withstood  the  prerogative,  while  the  commons  had 
not  yet  risen  from  the  humble  station  which  they  were  sup- 
posed to  have  occupied.  I  doubt,  however,  whether  the 
change  was  quite  so  precisely  referable  to  the  time  of  Henry 
VIL,  and  whether  his  pplicjr  has  not  been  somewhat  over- 
rated. In  certain  respects  his  reign  is  undoubtedly  an  era  in 
our  history.  It  began  in  revolution  and  a  change  in  the  line 
of  descent.  It  nearly  coincides,  which  is  more  material,  with 
the  commencement  of  what  is  termed  modern  history,  as  dis- 
tinguished from  the  middle  ages,  and  with  the  memorable 
events  that  have  led  us  to  make  that  leading  distinction,  es- 
pecially the  consolidation  of  the  great  European  monarchies, 
among  which  England  took  a  conspicuous  station.  But,  rel- 
atively to  the  main  subject  of  our  inquiry,  it  is  not  evident 
that  Henry  YII.  earned  the  authority  of  the  crown  much 
beyond  the  point  at  which  Edward  lY.  had  left  it.  The 
strength  of  the  nobility  had  been  grievouslv  impaired  by 
the  bloodshed  of  the  civil  wars,  and  the  attainders  that  fol- 
lowed them.  From  this  cause,  or  from  the  general  intimi- 
dation, we  find,  as  I  have  observed  in  another  work,  that  no 
laws  favorable  to  public  liberty,  or  i*emedial  with  respect  to 
the  aggressions  of  power,  were  enacted,  or  (so  far  as  ap- 
pears) even  proposed  in  parliament,  during  the  reign  of  Ed- 
ward lY. ;  the  first,  since  that  of  John,  to  which  such  a  re- 
mark can  be  applied.  The  commons,  who  had  not  always 
been  so  humble  and  abject  as  smatterars  in  history  are  apt 
to  fancy,  were  by  this  time  much  degenerated  from  the  spir- 
it they  had  displayed  under  Edward  IIL  and  Richard  IL 
Thus  the  founder  of  the  line  of  Tudor  came,  not  ceitainly  to 
an  absolute,  but  a  vigorous  prerogative,  which  his  cautious, 
dissembling  temper  and  close  attention  to  business  were 
well  calculated  to  extend. 

.  The  laws  of  Henry  YII.  have  been  highly  praised  by  Lord 
Bacon  as  "deep  and  not  vulgar, not  made  upon  the  spur  of 
a  particular  occasion  for  the  present,  but  out  of  providence 
for  the  future,  to  make  the  estate  of  his  people  still  more 
and  more  happy,  afler  the  manner  of  the  legislators  in  an- 
cient and  heroical  tiroes."  But  when  we  consider  how  very 
few  kines  or  statesmen  have  displayed  this  prospective  wis- 
dom and  benevolence  in  legislation,  we  may  hesitate  a  little 
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to  bestow  BO  rare  a  praise  upon  Henry.  Like  the  laws  of 
all  Other  times,  his  statutes  seem  to  have  had  no  further  aim 
than  to  remove  some  immediate  mischief,  or  to  promote 
some  particular  end.  One,  however,  has  been  much  cele- 
brated as  an  instance  of  his  sagacious  policy  and  as  the 
principal  cause  of  exalting  the  royal  authority  upon  the  ru- 
ins of  the  aristocracy ;  I  mean  the  statute  of  Fines  (as  one 
passed  in  the  fourth  year  of  his  reign  is  commonly. called), 
which  is  supposed  to  have  given  the  power  of  alienating  en- 
tailed lands." 

I  7.  The  two  first  of  the  Tudors  rarely  expeiienced  oppo- 
sition but  when  they  endeavored  to  levy  money.  Taxation, 
in  the  eyes  of  their  subjects,  was  so  far  from  being  no  tyr- 
anny, that  it  seemed  the  only  species  worth  a  complaint. 
Henry  YU.  obtained  from  his  first  parliament  a  grant  of 
tonnage  and  poundage  during  life,  according  to  several  prec- 
edents of  fonner  reigns.  But  when  general  subsidies  were 
granted,  the  same  people,  who  would  have  seen  an  innocent 
man  led  to  prison  or  the  scaffold  with  little  attention,  twice 
broke  out  into  dangerous  rebellions ;  and  as  these,  however 
arising  from  such  immediate  discontent,  were  yet  a  good 
deal  connected  with  the  opinion  of  Henry's  usurpation  and 
the  claims  of  a  pretender,  it  was  a  necessary  policy  to  avoid 
too  frequent  imposition  of  burdens  upon  the  poorer  classes 
of  the  community.  He  had  reconrae  accordingly  to  the  sys- 
tem of  benevolences,  or  contiibutions  apparently  voluntary, 
though  in  fact  extorted  from  his  richer  subjects.  These, 
having  become  an  intolerable  grievance  under  Edward  IV., 
were  abolished  in  the  only  parliament  of  Richard  IH.  with 
strong  expressions  of  indignation.  But  in  the  seventh  year 
of  Henry's  reign,  when,  after  having  with  timid  and  parsi- 
monious hesitation  suffered  the  marriage  of  Anne  of  Brit- 
tany with  Charles  VIH.,  he  was  compelled  by  the  national 
spirit  to  make  a  demonstration  of  war,  he  ventui-ed  to  try 
this  unfair  and  unconstitutional  method  of  obtaining  aid ; 
which  received  afterward  too  much  of  a  parliamentary  sanc- 
tion by  an  act  enforcing  the  payment  of  arrears  of  money 
which  private  m^n  had  thus  been  prevailed  upon  to  prom- 
ise.* "rhe  statute,  indeed,  of  Richard  is  so  expressed  as  not 
clearly  to  forbid  the  solicitation  of  voluntary  gifts,  which  of 
course  rendered  it  almost  nugatory. 

*  See  Non  at  end  of  chapter,  on  the  intention  and  elTeet  of  this  Statute. 

*  Stat.  11  U.  7,  c.  10.  Bacon  says  the  benevolence  was  granted  by  act  of  parliament, 
which  Home  ebowa  to  be  a  mistake.  The  preamble  of  U  H.  7  recites  it  to  have  been 
**  granted  by  divers  of  yonr  subjects  severally  ;**  and  contains  a  provision  that  no  heir 
slttll  be  cbaTi»ed  on  account  of  his  ancestor's  promise. 
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Archbishop  Morton  is  famous  for  the  dilemma  which  he 
proposed  to  merchants  and  others  whom  he  solicited  to  con- 
tribate.  He  told  those  who  lived  handsomely  that  their 
opulence  was  manifest  by  their  rate  of  expenditure.  Those, 
again,  whose  course  of  living  was  less  sumptuous,  must  have 
grown  rich  by  their  economy.  Either  class  could  well  af- 
ford assistance  to  their  sovereign.  This  piece  of  logic,  un- 
answerable in  the  mouth  of  a  privy  councilor,  acquired  the 
name  of  Moi*ton's  fork.  Henry  doubtless  reaped  great  profit 
from  these  indefinite  exactions,  miscalled  benevolences.  But, 
insatiate  of  accumulating  treasure,  he  discovered  other  meth- 
ods of  extortion,  still  more  odious,  and  possibly  more  lucra- 
tive. Many  statutes  had  been  enacted  in  preceding  reigns, 
sometimes  rashly  or  from  temporary  motives,  sometimes  in 
opposition  to  prevailing  usages  which  they  could  not  re- 
strain, of  which  the  pecuniary  penalties,  though  exceeding- 
Iv  severe,  wei*e  so  little  enforced  as  to  have  lost  their  terror, 
l^hese  his  ministers  raked  out  from  oblivion ;  and,  prosecu- 
ting such  as  could  afford  to  endure  the  law's  severity,  filled 
his  treasury  with  the  dishonorable  produce  of  amercements 
and  forfeitures.  The  feudal  rights  became,  as  indeed  they 
always  had  been,  instrumental  to  oppression.  The  lands  of 
those  who  died  without  heirs  fell  back  to  the  crown  by  es- 
cheat. It  was  the  duty  of  certain  officers  in  every  county 
to  look  afler  its  rights.  The  king's  title  was  to  be  found  by 
the  inquest  of  a  jury,  summoned  at  the  instance  of  the  es- 
cheator,  and  returned  into  the  exchequer.  It  then  became 
a  matter  of  record,  and  could  not  be  impeached.  Hence  the 
escheators  taking  hasty  inquests,  or  sometimes  falsely  pre- 
tending them,  defeated  the  right  heir  of  his  succession.  Ex- 
cessive fines  were  imposed  on  granting  livery  to  the  king's 
wards  on  their  majority.  Informations  for  intrusions,  crim- 
inal indictments,  outlawries  on  civil  process,  in  short,  the 
whole  courae  of  justice,  furnished  pretenses  for  exacting 
money ;  while  a  host  of  dependents  on  the  court,  suborned 
to  play  their  part  as  witnesses,  or  even  as  jurors,  rendered 
it  hardly  possible  for  the  most  innocent  to  escape  these  pen- 
alties. Empson  and  Dudley  are  notorious  as  tne  prostitute 
instruments  of  Henry's  avarice  in  the  later  and  more  unpop- 
ular years  of  his  reign ;  but  they  dearly  purchased  a  brief 
hour  of  favor  by  an  ignominious  death  and  perpetual  infa- 
my. The  avarice  of  Heniy  VIL,  as  it  rendered  his  govern- 
ment unpopular,  which  had  always  been  penurious,  must  be 
deemed  a  drawback  from  the  wisdom  ascribed  to  him; 
though  by  his  good  fortune  it  answei*ed  the  end  of  invigor^ 
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ating  his  power.  By  these  fines  and  forfeitures  he  impov- 
erished  and  intimidated  the  nobility.  The  earl  of  Oxford 
compounded,  by  the  payment  of  15,000  pounds,  for  the  pen- 
alties he  had  incurred  by  keeping  retainers  in  livery;  a  prac- 
tice mischievous  and  illegal,  but  too  customai'v  to  have  oeen 
punished  before  this  I'eign.  Even  the  king's  clemency  seems 
to  have  been  influenced  by  the  sordid  motive  of  selling  par- 
dons ;  and  it  has  been  shown  that  he  made  a  profit  of  every 
office  in  his  court,  and  received  money  for  conferring  bishop- 
rics. 

It  is  asserted  by  early  wnters,  though  perhaps  only  on 
conjecture,  that  he  left  a  sum,  thus  amassed,  of  no  less  than 
1,800,000  pounds  at  his  decease.  This  treasure  was  soon 
dissipated  by  his  successor,  who  had  recourse  to  the  assist- 
ance of  parliament  in  the  very  first  year  of  his  i'eign.  The 
foreign  policy  of  Henry  VIIL,  far  unlike  that  of  his  father, 
wad  ambitious  and  enterprising.  Ko  former  king  had  in- 
volved himself  so  frequently  in  the  labvrinth  of  continental 
alliances.  They  naturally  drew  the  king  into  heavy  ex- 
penses, and,  together  with  his  profusion  and  love  of  mag- 
nificence, rendered  his  government  very  burdensome.  At 
his  accession,  however,  the  rapacity  of  his  father's  adminis- 
tration had  excited  such  universal  discontent,  that  it  was 
found  expedient  to  conciliate  the  nation.  An  act  was  passed 
in  his  first  parliament  to  correct  the  abuses  that  had  pre- 
vailed in  finding  the  king's  title  to  lands  by  escheat.  The 
.  same  parliament  repealed  the  law  of  the  late  reign  enabling 
justices  of  assize  and  of  the  peace  to  determine  all  offenses, 
except  treason  and  feleny,  against  any  statute  in  force,  with- 
out a  jury,  upon  information  in  the  king's  name.  This  se- 
ridus  innovation  had  evidently  been  prompted  by  the  spirit 
of  rapacity,  which  probably  some  honest  juries  had  shown 
courage  enough  to  withstand.  It  was  a  much  less  laudable 
concession  to  the  vindictive  temper  of  an  injurcd  people, 
seldom  unwilling  to  see  bad  methods  employed  in  punish- 
ing bad  men,  that  £mpson  and  Dudley,  who  might  perhaps 
by  stretching  the  prerogative  have  incurred  the  penalties  of 
a  misdemeanor,  were  put  to  death  on  a  frivolous  charge  of 

high  treason.*  

§  8.  The  demands  made  by  Henry  VHI.  on  Parliament 
were  considerable,  both  in  frequency  and  amount.  Not- 
withstanding the  servility  of  those  times,  it  sometimes  at- 
tempted to  make  a  stand  against  these  inroads  upon  the 

*  Tbey  were  convicted  by  a  Jnry,  and  afterward  attainted  by  parliament,  bnt  not 
ezecated  for  more  than  a  year  after  the  king's  accession. 
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public  purse.  Wolsey  came  into  the  house  of  commons  in 
1523,  and  asked  for  £800,000,  to  be  raised  by  a  tax  of  one- 
fiflh  upon  lands  and  goods,  in  order  to  prosecute  the  war 
just  commenced  against  France.  Sir  Thomas  More,  then 
speaker,  is  said  to  have  urged  the  house  to  acquiesce.  But 
the  sum  demanded  was  so  much  beyond  any  precedent  that 
all  the  independent  members  opposed  a  vigorous  resistance. 
The  debates  lasted  fifteen  or  sixteen  days.  A  considerable 
part  of  the  commons  appears  to  have  consisted  of  the  king's 
household  officers,  whose  influence,  with  the  utmost  difficult 
ty,  obtained  a  grant  much  inferior  to  the  cardinal's  I'^quisi- 
tion,  and  payable  bjr  installments  in  four  years.  But  Wol- 
sey,  greatly  dissatisfied  with  this  impei'fect  obedience,  com- 
pelled the  people  to  pay  up  the  whole  subsidy  at  once.* 

No  parliament  was  assembled  for  nearly  seven  years  after 
this  time.  Wolsey  had  already  resorted  to  more  arbitrary 
methods  of  raising  money  by  loans  and  benevolences.'  The 
year  before  this  debate  in  the  commons  he  borrowed  twenty 
thousand  pounds  of  the  city  of  London ;  yet  so  insufficient 
did  that  appear  for  the  king's  exigencies,  that  within  two 
months  commissioners  were  appointed  throughout  the  king- 
dom to  swear  every  man  to  the  value  of  his  possessions,  re- 
quiring a  ratable  part  according  to  such  declaration.  Such 
unparalleled  violations  of  the  clearest  and  most  important 
privilege  that  belonged  to  Englishmen  excited  a  general  ai> 
prehension.  Fresh  commissioners,  however,  wci^e  appointed 
m  1525,  with  instructions  to  demand  the  sixth  part  of  every 
man's  substance,  payable  in  monev,  plate,  or  jewels,  accora- 
ing  to  the  last  valuation.  This  aemand  Wolsey  made  in 
person  to  the  mayor  and  chief  citizens  of  London.  They  at- 
tempted to  remonstrate,  but  were  warned  to  beware,  lest 
"it  might  fortune  to  cost  some  their  heads."  Some  were 
sent  to  prison  for  hasty  words,  to  which  the  smart  of  injury 
excited  them.  The  clergv,  from  whom,  according  to  usagcj 
a  larger  measure  of  contribution  was  demanded,  stood  upon 
their  privilege  to  grant  their  money  only  in  convocation, 
and  denied  the  nght  of  a  king  of  England  to  ask  any  man's 
money  without  authority  of  parliament.  The  rich  and  poor 
agreed  in  cureing  the  cardinal  as  a  subverter  of  their  laws 

*  Roper'8  Life  of  More.  Hall,  668, 672.  This  chronicler,  who  wrote  nnder  Edward 
VL,  is  onr  best  witness  for  the  evente  of  Henry's  relfni. 

^  I  may  notice  here  a  mistake  of  Mr.  Home  and  Dr.  Lingard.  They  assert  Henry 
to  have  received  tonnage  and  poundage  several  years  before  it  was  vested  in  him  by 
the  legislatore.  Bnt  it  was  granted  by  his  first  parliament,  stat  1  H.  8,  c.  20,  as  will 
be  found  even  in  Ruff  head's  table  of  contents,  though  not  in  the  body  of  hie  volume ; 
and  the  act  Is  of  course  printed  at  length  in  the  great  edition  of  the  statutes.  That 
which  probably  by  its  title  gave  rise  to  the  error,  6  H.  8,  c  13,  has  a  different  object 
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and  liberties ;  and  said,  ^'  If  men  should  give  their  goods  by 
a  commission,  then  it  would  be  worae  than  the  taxes  of 
France,  and  England  should  be  bond,  and  not  free."  Nor 
did  their  discontent  terminate  in  complaints.  The  commis- 
sioners met  with  forcible  opposition  in  several  counties,  and 
a  serious  insurrection  broke  out  in  Suffolk.  So  menacing  a 
spirit  overawed  the  proud  tempers  of  Henry  and  his  minis- 
ter, who  found  it  necessary  not  only  to  pardon  all  those  con- 
cerned in  these  tumults,  but  to  recede  altogether  upon  some 
frivolous  pretexts  from  the  illegal  exaction,  revoking  the 
commissions,  and  remitting  all  sums  demanded  under  them. 
They  now  resorted  to  the  more  specious  request  of  a  volun- 
tary benevolence.  This  also  the  citizens  of  London  endeav- 
ored to  i*epel,  by  alleging  the  statute  of  Richard  III.  But 
it  was  answered,  that  he  was  an  usurper,  whose  acts  did  not 
oblige  a  lawful  sovereign.  It  does  not  appear  whether  or 
not  Wolsey  was  more  successful  in  this  new  scheme ;  but, 
generally,  nch  individuals  had  no  remedy  but  to  compound 
with  the  government. 

No  very  material  attempt  had  been  made  since  the  reign 
of  Edward  III.  to  levy  a  general  imposition  without  consent 
of  parliament,  and  in  the  most  remote  and  irregular  times  it 
would  be  difficult  to  find  a  precedent  for  so  universal  and 
enormous  an  exaction ;  since  tallages,  however  arbitrary, 
were  never  paid  by  the  barons  or  freeholders,  nor  by  their 
tenants;  and  the  aids  to  which  they  were  liable  were  re- 
stricted to  particular  cases.  If  Wolsey,  therefore,  could 
have  procured  the  acquiescence  of  the  nation  under  this 
yoke,  there  would  probably  have  been  an  end  of  parliaments 
lor  all  ordinary  purposes,  though,  like  the  states  general  of 
France,  they  mignt  still  be  convoked  to  give  weight  and  se- 
curity to  great  innovations.  But  the  courage  and  love  of 
freedom  natural  to  the  English  commons,  speaking  in  the 
hoarse  voice  of  tumult,  though  very  ill  supported  oy  their 
superiors,  preserved  us  in  so  great  a  peril. 

§  9.  If  we  justly  regard  with  detestation  the  memory  of 
those  ministers  who  have  aimed  at  subverting  the  liberties 
of  their  country,  we  shall  scarcely  approve  the  partiality  of 
some  modern  historians  toward  Cardinal  Wolsey ;  a  partial- 
ity, too,  that  contradicts  the  general  opinion  of  his  contem- 
poraries. Haughty  beyond  comparison,  negligent  of  the  du- 
ties and  decorums  of  his  station,  profuse  as  well  as  rapacious, 
obnoxious  alike  to  his  own  order  and  to  the  laity,  his  fall 
had  long  been  secretly  desired  by  the  nation,  and  contrived 
by  his  adversaries.    His  generosity  and  magnificence  seem 
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rather  to  have  dazzled  succeeding  ages  than  his  own.  But, 
in  fact,  his  best  apology  is  the  disposition  of  his  master. 
The  latter  years  of  Henry's  reign  were  far  more  tyrannical 
than  those  during  which  he  listened  to  the  counsels  of  Wol- 
sey ;  and  though  this  was  principally  owing  to  the  peculiar 
circumstances  of  the  latter  period,  it  is  but  equitable  to  al- 
low some  praise  to  a  minister  for  the  mischief  which  he  may 
be  presumed  to  have  averted.  Had  a  nobler  spirit  animated 
the  parliament  which  met  at  the  era  of  Wolsey's  fall,  it 
might  have  promoted  his  impeachment  for  gross  violations 
of  liberty.  But  these  were  not  the  offenses  that  had  forfeit- 
ed his  prince's  favor,  or  that  they  dared  bring  to  justice^ 
They  were  not  absent,  perhaps,  from  the  recollection  of  some 
of  those  who  took  a  part  in  prosecuting  the  fallen  minister. 
I  can  discover  no  better  apology  for  Sir  Thomas  More's  par- 
ticipation in  impeaching  Wolsey  on  articles  so  frivolous  that 
they  have  served  to  redeem  his  fame  with  later  times,  than 
his  knowledge  of  weightier  offenses  against  the  common 
weal  which  could  not  be  alleged,  and  especially  the  commis- 
sions of  1525.'  But  in  truth  this  parliament  showed  little 
outward  disposition  to  object  any  injustice  of  such  a  kind  to 
the  cardinal.  They  professed  to  take  upon  themselves  to 
give  a  sanction  to  his  proceedings,  as  if  in  mockery  of  their 
own  and  their  country's  liberties.  They  passed  a  statute, 
the  most  extraordinary,  perhaps,  of  those  strange  times, 
wherein — 

''They  do,  for  tbemselves  and  all  the  whole  body  of  the  realm  which  they 
represent,  freely,  liberally,  and  absolutely,  give  and  grant  unto  the  king  a 
highness,  by  authority  of  this  present  parliament,  all  and  eveiy  snm  and  sums 
of  money  which  to  them  and  every  of  them  is,  ought,  or  might  be  due,  by 
reason  of  any  money,  or  any  other  thing,  to  his  grace  at  any  time  heretofore 
advanced  or  paid  by  way  of  trust  or  loan,  either  upon  any  letter  or  letters 
under  the  king's  privy  seal,  general  or  particular,  letter  missive,  promise,  bond, 
or  obligation  of  repayment,  or  by  any  taxation  or  other  assessing,  by  virtue 
of  an^  commission  or  commissions,  or  by  anv  other  mean  or  means,  what- 
ever It  be,  heretofore  passed  for  that  purpose.'** 

This  extreme  servility  and  breach  of  trust  naturally  excited 
loud  murmura ;  for  the  debts  thus  released  had  been  assigned 
over  by  many  to  their  own  creditors,  and,  having  all  the  se- 

B  The  word  ImpeachmeDt  is  not  very  accurately  applicable  to  these  proceedings 
against  Wolsey ;  since  the  articles  were  first  presented  to  the  upper  house,  and  sent 
down  to  the  commons,  where  Cromwell  so  ably  defended  his  foUen  master  that  noth- 
ing was  done  upon  them.  "  Upon  this  honest  heglnning,**  says  lord  Herbert, "  Crom- 
well obtained  his  first  reputation."  I  am  disposed  to  conjecture,  firom  Ciomweirs 
character  and  that  of  the  house  of  commons,  as  well  as  from  some  passages  of 
Henry's  subsequent  behavior  toward  the  cardinal,  that  it  was  not  the  king's  inten- 
tion to  follow  up  this  prosecution,  at  least  for  the  present 

*  Bot  Pari.,  vL,  164.   Burnet,  Appendix,  Na  8L 
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curity  both  of  the  king's  honor  and  legal  obligation,  were 
reckoned  as  valid  as  any  other  property.  It  is  said  by  Hall 
that  most  of  this  hoase  of  commons  held  offices  under  the 
crown.  This  illaudable  precedent  was  remembered  in  1644, 
when  a  similar  act  passed,  releasing  to  the  king  all  moneys 
borrowed  by  him  since  1542,  with  the  additional  provision, 
that  if  he  shoald  have  already  discharged  any  of  these  debts, 
the  party  or  his  heirs  shoald  repay  his  majesty. 

§10.  Henry  had  once  more  recourse,  about  1545,  to  a 
general  exaction,  miscalled  benevolence.  The  council's  in- 
structions to  the  commissioners  employed  in  levying  it  leave 
no  doubt  as  to  ks  compulsory  character.  They  were  directed 
to  mcite  all  men  to  a  loving  contribution  according  to  the 
rates  of  their  substance,  as  they  were  assessed  at  the  last 
subsidy,  calling  on  no  one  whose  lands  were  of  less  value 
than  40^.,  or  whose  chattels  were  less  than  £15,  It  is  inti- 
mated that  the  least  which  his  majesty  could  reasonably  ac- 
cept would  be  twenty  pence  in  the  pound  on  the  yearly  value 
of  land,  and  half  that  sum  on  movable  goods.  They  are  to 
summon  but  a  few  to  attend  at  one  time,  and  to  commune 
with  every  one  apart,  ^'  less  some  one  unreasonable  man, 
among  so  many,  forgetting  his  duty  toward  God,  his  sover- 
eign lord,  and  his  country,  may  go  about  by  his  malicious 
frowardness  to  silence  all  the  rest,  be  they  never  so  well  dis- 
posed." They  were  to  use  "good  words  and  amiable  be- 
havior," to  induce  men  to  contribute,  and  to  dismiss  the 
obedient  with  thanks.  Bat  if  any  person  should  withstand 
their  gentle  solicitations,  alleging  either  poverty  or  some 
other  pretense  which  the  commissioners  should  deem  unfit 
to  be  allowed,  then,  after  failure  of  persuasions  and  reproach- 
es for  ingratitude,  they  were  to  command  his  attendance  be- 
fore the  privy  council,  at  such  time  as  they  should  appoint, 
to  whom  they  were  to  certify  his  behavior,  enjoining  him 
silcQce  in  the  mean  time,  that  his  evil  example  might  not 
corrupt  the  better  disposed.'^ 

It  is  only  through  the  accidental  publication  of  some  family 
papers  that  we  have  become  acquamted  with  this  document, 
so  curiously  illustrative  of  the  government  of  Henry  VIIL 
From  the  same  authority  may  be  exhibited  a  particular 
specimen  of  the  consequences  that  awaited  the  refusal  of  this 
benevolence.    One  Richard  Reed,  an  alderman  of  London, 

>*  Lodge*B  nhistrations  of  Brttieh  Hiitory,  i.,  711.  Strjrpe's  Ecdes.  Memorials,  Ap- 
pendix, n.  119.  The  same  raised  from  different  comities  for  this  l)eneTolenee  afford 
■  sort  of  criterion  of  their  relatire  opulence.  Somerset  gare  £4607 ;  Kent,  ie6471 ; 
Snffolk,  £4618;  Norfolk,  £4M»;  Devon,  £4tm;  Essex,  ^66051;  bnt  Lancaster  only 
X880,  and  Comberland  jGS74    The  whole  produced  ^£119,661 7s.  4kf.  besides  arrears. 


22  EARL  OP  WARWICK,  Chap.  I. 

had  stood  alone,  as  is  said,  among  his  fellow-oitizens,  in  re- 
fusing to  contribute.  It  was  deemed  expedient  not  to  over- 
look this  disobedience ;  and  the  course  adopted  in  punishing 
it  is  somewhat  remarkable.  The  English  army  was  then  in 
the  field  on  the  Scots  border.  Reed  was  sent  down  to  serve 
as  a  soldier  at  his  own  charge ;  and  the  general,  sir  Ralph 
Ewer,  received  intimations  to  employ  him  on  the  hardest 
and  most  perilous  duty,  and  subject  him,  when  in  garrison, 
to  the  greatest  privations,  that  he  might  feel  the  smart  of 
his  folly  and  sturdy  disobedience.  "Finally,"  the  letter  con- 
cludes, "  you  must  use  him  in  all  things  according  to  the 
sharp  disciplyne  militar  of  the  northern  warsi?'^^  It  is  natural 
to  presume  that  few  would  expose  themselves  to  the  treat- 
ment of  this  unfortunate  citizen ;  and  that  the  commissioners 
whom  we  find  appointed  two  years  afterwai'd  in  every  coun- 
ty, to  obtain  from  the  king's  subjects  as  much  as  they  would 
willingly  give,  if  they  did  not  always  find  perfect  readiness, 
had  not  to  complain  of  many  peremptory  denials. 

§  11.  Such  was  the  security  that  remained  against  arbi- 
trary taxation  under  the  two  Henries.  Were  men's  lives 
better  protected  from  unjust  measures,  and  less  at  the  mercy 
of  a  jealous  court  ?  It  can  not  be  necessary  to  expatiate  very 
much  on  this  subject  in  a  work  that  supposes  the  reader's 
acquaintance  with  the  common  facts  of  our  histoiy ;  yet  it 
would  leave  the  picture  too  "imperfect,  were  I  not  to  reca- 
pitulate the  more  striking  instances  of  sanguinary  injustice, 
that  have  cast  so  deep  a  shade  over  the  memory  of  these 
princes. 

The  duke  of  Clarence,  attainted  in  the  reign  of  his  broth- 
er Edward  lY.,  left  one  son,  whom  his  uncle  restored  to  the 
title  of  earl  of  Warwick.  This  boy,  at  the  accession  of  Hen- 
ry VII.,  being  then  about  twelve  years  old,  was  shut  up  in 
the  Tower.  Fifteen  years  of  captivity  had  elapsed,  when,  if 
we  trust  to  the  common  stor^r,  having  unfortunately  become 
acquainted  with  his  fellow-prisoner  Ferkin  Warbeck,  he  list- 
ened to  a  scheme  for  their  escape,  and  would  probably  not 
have  been  averse  to  second  the  ambitious  views  of  that 
young  man.  But  it  was  surmised,  with  as  much  likelihood 
as  the  chai*acter  of  both  parties  could  give  it,  that  the  king 
had  promised  Ferdinand  of  Aragon  to  remove  the  earl  of 
Warwick  out  of  the  way,  as  the  condition  of  his  daughter's 
marriage  with  the  prince  of  Wales,  and  the  best  means  ofse- 

11  Lods;e,  p.  80.  Lord  Herbert  mentloDB  this  story,  and  observes,  that  Reed  hav- 
ing been  biken  by  the  Scot^  was  compelled  to  pay  mnch  more  for  his  ransom  than 
the  benevolence  required  of  htm. 
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coring  their  inheritance.  Warwick  accordingly  was  brought 
to  trial  for  a  conspiracy  to  overturn  the  government ;  which 
he  was  induced  to  contess^in  the  hope,  as  we  must  conceive, 
and  perhaps  with  an  assurance,  of  pardon,  and  was  immedi- 
ately executed. 

The  nearest  heir  to  the  house  of  York,  after  the  queen  and 
her  children  and  the  descendants  of  the  duke  of  Clarence, 
was  a  son  of  £dward  lY.'s  sister,  the  earl  of  Suffolk,  whose 
elder  brother,  the  earl  of  Lincoln,  had  joined  in  the  rebellion 
of  Lambert  Simnel,  and  perished  at  the.  battle  of  Stoke.  Suf 
folk,  having  killed  a  man  in  an  affray,  obtained  a  pardon, 
which  the  king  compelled  him  to  plead  in  open  court  at  his 
arraignment.  This  laudable  impartiality  is  said  to  have 
given  him  offense,  and  provoked  his  flight  into  the  Nether- 
lands ;  whence,  being  a  man  of  a  turbulent  disposition,  and 
partaking  in  the  hati*ed  of  his  family  toward  the  house  of 
Lancaster,  he  engaged  in  a  conspiracy  with  some  persons  at 
home,  which  caused  him  to  be  attainted  of  treason.  Some 
time  afterward,  the  arch -duke  Philip,  having  been  ship- 
wrecked on  the  coast  of  England,  found  himself  in  a  sort  of 
honorable  detention  at  Henry's  court.  On  consenting  to  his 
departure,  the  king  requested  him  to  send  over  the  earl  of 
Suffolk;  and  Philip,  though  not  insensible  to  the  breach  of 
hospitality  exacted  from  him,  was  content  to  satisfy  his  hon- 
or by  obtaining  a  promise  that  the  prisoner's  life*  should  be 
spared.  Henry  is  said  to  have  recKoued  this  engagement 
merely  personal,  and  to  have  left  as  a  last  injunction  to  his 
successor,  that  he  should  carry  into  effect  the  sentence  against 
Suffolk.  Though  this  was  an  evident  violation  of  the  prom- 
ise in  its  spirit,  yet  Henry  VIIL,  after  the  lapse  of  a  few  years, 
with  no  new  pretext,  caused  him  to  be  executed. 

The  duke  of  Buckingham,  representing  the  ancient  family 
of  Stafford,  and  hereditary  high  constable  of  England,  stood 
the  first  in  rank  and  consequence,  perhaps  in  riches,  among 
the  nobility.  But  being  too  ambitious  and  arrogant  for  the 
age  in  which  he  was  bom,  he  drew  on  himself  the  jealousy 
of  the  king  and  the  resentment  of  Wolsey.  The  evidence  on 
his  trial  for  high  treason  was  almost  entirely  confined  to  idle 
and  vaunting  language,  held  with  servants  who  betrayed  his 
confidence,  and  soothsayera  whom  he  had  believed.  As  we 
find  no  other  persons  charged  as  parties  with  him,  it  seems 
manifest  that  Buckingham  was  innocent  of  any  real  con- 
spiracy. His  condemnation  not  only  gratified  the  cardinal's 
revenge,  but  answered  a  very  constant  purpose  of  the  Tu- 
dor government,  that  of  intimidating  the  great  families  from 
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whom  the  preceding  dynasty  had  experienced  so  much  dis- 
quietude." 

§  12.  The  execution,  however,  of  Suffolk  was  at  least  not 
contrary  to  law ;  and  even  Buckingham  was  attainted  on  ev- 
idence which,  according  to  the  tremendous  latitude  with 
which  the  law  of  treason  had  been  construed,  a  coui*t  of  jus- 
tice could  not  be  expected  to  disregard.  But  after  the  fall 
of  Wolsey,  and  Henry's  breach  with  the  Roman  see,  his 
fierce  temper,  strengthened  by  habit  and  exasperated  by  re- 
sistance, demanded  more  constant  supplies  of  blood;  and 
many  perished  by  sentences  which  we  can  hardly  prevent 
ourselves  from  considering  as  illegal,  because  the  statutes  to 
which  they  might  be  conformable  seem,  from  their  tempo- 
rary duration,  their  violence,  and  the  passiveness  of  the  par- 
liaments that  enacted  them,  rather  like  arbitrary  invasions 
of  the  law  than  alterations  of  it.  By  an  act  of  1534,"  an 
oath  was  imposed  to  maintain  the  succession  in  the  heira  of 
the  king's  second  marriage,  in  exclusion  of  the  princess  Marv, 
and  made  it  misprision  of  treason  to  refuse  to  take  this  oath. 
On  this  Sir  Thomas  More  and  Bishop  Fisher,  who  scrupled 
the  preamble  to  the  oath,  denying  the  pope's  right  of  dispen- 
sation, though  they  would  have  sworn  to  the  succession  it- 
self, as  a  legislative  enactment,  were  convicted  and  imprison- 
ed. But  a  subsequent  statute,  26  H.  8,  c.  13,  made  it  hi^h 
treason  to  wish  by  words  to  deprive  the  king  of  his  title, 
name,  or  dignity ;  and  the  appellation  Supreme  Head  being 
part  of  this  title,  not  only  More  and  Fisher,  but  several  oth- 
ers, suffered  death  on  this  construction. 

The  sudden  and  harsh  innovations  made  by  Henry  in  relig- 
ion, as  to  which  every  artifice  of  concealment  and  delay  Is 
required,  his  destruction  of  venerable  establishments,  his  tyr- 
anny over  the  recesses  of  the  conscience,  excited  so  danger- 
ous a  rebellion  in  the  north  of  England  that  his  own  gen- 
eral, the  duke  of  Norfolk,  thought  it  absolutely  necessary  to 
employ  measures  of  conciliation.  The  insurgents  laid  down 
their  arms  on  an  unconditional  promise  of  amnesty.  But 
another  rising  having  occurred  in  a  different  quarter,  the 
king  made  use  of  this  pretext  to  put  to  death  some  persons 
of  superior  rank,  who,  though  they  had,  voluntarily  or  by 
compulsion,  partaken  in  the  first  rebellion,  had  no  concern  in 

>*  Hall,  629.  Hame,  who  Is  favorable  to  Wolsey,  eays, "  There  is  no  reason  to  think 
the  sentence  against  Backlngham  nnjnst.*'  Bat  no  one  who  reads  the  trial  will  And 
any  evidence  to  satisfy  a  reasonable  mind ;  and  Hume  himself  soon  after,  adds,  that 
his  crime  proceeded  more  from  indiscretion  than  deliberate  malice.  In  fact,  the  con- 
demnation of  this  great  noble  was  owing  to  Wolsey's  resentment,  acting  on  the  sav- 
age temper  of  Henry.  i*  85  H.  8,  c.  S2. 
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the  second,  and  to  let  loose  military  law  upon  their  followers. 
Nor  was  his  vengeance  confined  to  those  who  had  evidently 
been  guilty  of  these  tumults.  It  is,  indeed,  unreasonable  to 
deny  that  thei'e  might  be,  nay,  there  probably  were,  some 
real  conspirators  among  those  who  suffered  on  the  scaffolds 
of  Henry.  Yet  in  the  proceedings  against  the  countess  of 
Salisbury,  an  aged  woman,  but  obnoxious  as  the  daughter 
of  the  duke  of  Clarence  and  mother  of  Reginald  Pole,  an  act- 
ive instrument  of  the  pope  in  fomenting  rebellion,  against 
the  abbots  of  Reading  and  Glastonbury,  and  others  who 
were  implicated  in  charges  of  treason  at  this  period,  we  find 
BO  much  haste,  such  neglect  of  judicial  forms,  and  so  blood- 
thirsty a  determination  to  obtain  convictions,  that  we  are 
naturally  tempted  to  reckon  them  among  the  victims  of  re- 
venge or  rapacity. 

§  13.  It  was  probably  during  these  prosecutions  that  Crom- 
well, a  man  not  destitute  of  liberal  qualities,  but  who  is  lia- 
ble to  the  one  great  reproach  of  having  obeyed  too  implicit- 
ly a  master  whose  commands  were  crimes,  inquired  of  the 
judges  whether,  if  parliament  should  condemn  a  man  to  die 
for  treason  without  hearing  him,  the  attainder  could  ever  be 
disputed.  They  answered  that  it  was  a  dangerous  question, 
ana  that  parliament  should  rather  set  an  example  to  inferior 
courts  by  proceeding  according  to  justice.  But  being  press- 
ed to  reply  by  the  king's  express  commandment,  they  said 
that  an  attainder  in  parliament,  whether  the  party  had  been 
heard  or  not  in  his  defense,  could  never  be  reversed  in  a 
court  of  law.  No  proceedings,  it  is  said,  took  place  against 
the  person  intended,  nor  is  it  known  who  he  was.  But  men 
prone  to  remark^all  that  seems  an  appropriate  retribution  of 
Providence,  took  notice  that  he  who  had  thus  solicited  the 
interpreters  of  the  law  to  sanction  such  a  violation  of  natu- 
ral justice,  was  himself  its  earliest  example.  In  the  apparent 
zenith  of  favor  this  able  and  faithful  minister,  the  king's  vice- 
gerent in  his  ecclesiastical  supremacy,  and  recently  created 
carl  of  £ssex,  fell  so  suddenly,  and  so  totally  without  of- 
fense, that  it  has  pei*plexed  some  writers  to  assign  the  cause. 
But  there  seems  little  doubt  that  Henry's  dissatisfaction 
with  his  fourth  wife,  Anne  of  Cleves,  whom  Cromwell  had 
recommended,  alienated  his  selfish  temper,  and  inclined  his 
ear  to  the  whisperings  of  those  courtiers  who  abhorred  the 
favorite  and  his  measures.  An  act  attainting  him  of  trea- 
son and  heresy  was  hurried  through  parliament,  without 
hearing  him  in  his  defense.  This  precedent  of  sentencing 
men  unheard,  by  means  of  an  act^of  attainder,  was  fol- 

2  ^ 
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lowed  in  the  case  of  Dr.  Barnes,  burned  not  Icfig  afterward 
for  heresy. 

§  14.  The  duke  of  Norfolk  bad  been  throughout  Henry's 
reign  one  of  his  most  confidential  ministers.  But  as  the 
king  approached  his  end,  an  inordinate  jealousy  of  great  men 
rather  than  mere  caprice  appeara  to  have  prompted  the  res- 
olution of  destroying  the  most  conspicuous  family  in  En- 
gland. Norfolk's  son,  too,  the  earl  of  Surrey,  though  long  a 
favorite  with  the  king,  possessed  more  talents  and  renown, 
as  well  as  a  more  haughty  spirit,  than  were  compatible  with 
his  safety.  A  strong  party  at  court  had  always  been  hostilo 
to  the  duke  of  Norfolk;  and  his  ruin  was  attributed  espe- 
cially to  the  influence  of  the  two  Seymours.  No  accusations 
could  be  more  futile  than  those  which  sufficed  to  take  away 
the  life  of  the  noblest  and  most  accomplished  man  in  En- 
gland. Surrey's  treason  seems  to  have  consisted  chiefly  in 
quartering  the  roval  arms  in  his  escutcheon ;  and  this  false 
lieraldry,  if  such  it  were,  must  have  been  considered  as  evi- 
dence of  meditating  the  king's  death.  His  father  ignomini- 
ously  confessed  the  charges  against  himself,  in  a  vain  hope  of 
mercy  from  one  who  knew  not  what  it  meant.  An  act  of  at- 
tainder (for  both  houses  of  parliament  were  commonly  made 
accessary  to  the  legal  murdei's  of  this  reign)  was  passed 
with  much  haste, and  perhaps  irregularity;  but  Henry's  de- 
mise ensuing  at  the  instant  prevented  the  execution  of  Nor- 
folk. Continuing  in  prison  during  Edward's  reign,  he  just 
survived  to  be  released  and  restored  in  blood  under  Mary. 

§  15.  Among  the  victims  of  this  monarch's  ferocity,  as  we 
bestow  most  of  our  admiration  on  Sir  Thomas  More,  so  we 
reserve  our  greatest  pity  for  Anne  Boleyn. .  Few,  very  few, 
have  in  any  age  hesitated  to  admit  her  innocence.  But  her 
discretion  was  by  no  means  sufficient  to  preserve  her  steps 
on  that  dizzy  height,  which  she  had  ascended  with  more  ea- 
ger ambition  than  feminine  delicacy  could  approve.  Henry 
was  probably  quioksighted  enough  to  perceive  that  he  did 
not  possess  her  aflections,  and  his  own  were  soon  transferred 
to  another  object.  Nothing  in  this  detestable  reign  is  worse 
than  her  trial.  She  was  indicted,  partly  upon  the  statute  of 
Edward  HI.,  which,  by  a  just  though  rather  technical  con- 
struction, has  been  held  to  extend  the  guilt  of  treason  to 
an  adulterous  queen  as  well  as  to  her  paramour,  and  partly 
on  the  recent  law  for  preservation  of  the  succession,  which 
attached  the  same  penalties  to  any  thing  done  or  said  in 
slander  of  the  king's  issue.  Her  levities  "in  discouree  were 
brought  within  this  strange  act  by  a  still  more  strange  in- 
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terpretation.  Nor  was  the  wonnded  pride  of  the  king  con- 
tent with  her  death.  Under  the  fear,  as  is  most  likely,  of  a 
more  cruel  punishment,  which  the  law  affixed  to  her  offense, 
Anne  was  induced  to  confess  a  pre-contract  with  Lord  Per- 
cy, on  which  her  marriage  with  the  king  was  annulled  by  an 
ecclesiastical  sentence,  without  awaiting  its  certain  dissolu- 
tion by  the  axe.  Catherine  Howard  had  indulged  in  licen- 
tious habits  before  her  marriage,  but  her  post-nuptial  guilt  is 
very  questionable,  which  makes  her  execution,  and  that  of 
others  who  suffered  with  her,  another  of  Henry's  murders. 
It  was  after  the  execution  of  this  fifth  wife  that  the  celebra- 
ted law  was  enacted,  whereby  any  woman  whom  the  king 
should  marry  as  a  virgin  incun^d  the  penalties  of  treason  if 
she  did  not  previously  reveal  any  failings  that  had  disquali- 
fied her  for  the  service  of  Diana. 

§  16.  Henry's  two  divorces  had  created  an  uncei*tainty  as 
to  th9  line  of  succession,  which  parliament  endeavored  to  re- 
move, not  by  such  constitutional  provisions  in  concurrence 
with  the  crown  as  might  define  the  coarse  of  inheritance, 
but  by  enabling  the  king,  on  failure  of  issue  by  Jane  Sey- 
mour, or  any  other  lawful  wife,  to  make  over  and  bequeath 
the  kingdom  to  any  persons  at  his  pleasure,  not  even  reserv- 
ing a  preference  to  the  descendants  of  former  sovereigns. 
By  a  subsequent  statute,  the  princesses  Mary  and  Elizabeth 
were  nominated  in  the  entail,  after  the  king's  male  issue, 
subject,  Kowever,  to  such  conditions  as  he  should  declare,  by 
non-compliance  with  which  their  right  was  to  cease.  This 
act  still  left  it  in  his  power  to  limit  the  remainder  at  his 
discretion.  In  execution  of  this  authority,  he  devised  the 
crown,  upon  failure  of  issue  from  his  three  children,  to  the 
heirs  of  the  body  of  Mary  duchess  of  Suffolk,  the  younger 
of  his  two  sisters ;  postponing  at  least,  if  not  excluding,  the 
royal  family  of  Scotland,  descended  from  his  elder  sister 
Margaret.  In  surrendering  the  regular  laws  of  the  monarchy 
to  one  man's  caprice,  this  parliament  became  accessarv,  so 
far  as  in  it  lay,  to  dispositions  which  might  eventually  have 
kindled  the  fiames  of  civil  war.  But  it  seemed  to  aim  at  in- 
flicting a  still  deeper  injuiy  on  future  generations,  in  enact- 
ing that  a  king,  after  he  should  have  attained  the  age  of 
twenty^-four  yearii,  might  repeal  any  statutes  made  since  his 
accession.  Such  a  provision  not  only  tended  to  annihilate 
the  authority  of  a  regency,  and  to  expose  the  kingdom  to 
a  sort  of  anarchical  confusion  during  its  continuance,  but 
seemed  to  prepare  the  way  for  a  more  absolute  power  of  ab- 
rogating all  acts  of  the  legislature.    Three  years  afterward 
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it  was  enacted  that  proclamations  made  hj  the  king  and 
council,  under  penalty  of  fine  and  imprisonment,  should  have 
the  force  of  statutes,  so  that  they  should  not  be  prejudicial 
to  any  person's  inheritance,  offices,  liberties,  goods  and  chat- 
tels, Of  infringe  the  established  laws.  This  has  been  often 
hoticed  as  an  instance  of  servile  compliance.  It  is,  however, 
a  striking  testimony  to  the  free  constitution  it  infringed, 
and  demonstrates  that  the  prerogative  could  not  soar  to  the 
heights  it  aimed  at,  till  thus  impeded  by  the  perfidious  hand 
of  parliament.  It  is  also  to  he  observed,  that  the  power 
given  to  the  king's  proclamations  is  considerably  limited. 

§  17,  A  government  administered  with  so  frequent  viola- 
tions not  only  of  the  chartered  privileges  of  Englishmen,  but 
of  those  still  more  sacred  rights  which  m^tural  law  has  estab- 
lished, must  have  been  regarded,  one  would  imagine,  with 
just  abhorrence,  and  earnest  longings  for  a  change.  Yet 
contemporary  authorities  by  no  means  answer  to  tMs  ex- 
pectation. Some  mention  H^enry  after  his  death  in  language 
of  eulogy ;  and,  if  we  except  those  whom  attachment  to  the 
ancient  religion  had  inspired  with  hatred  toward  his  memory, 
very  few  appear  to  have  been  aware  that  his  name  would 
descend  to  posterity  among  those  of  the  many  tyrants  and 
oppressors  of  innocence,  whom  the  wrath  of  Heaven  has 
raised  up,  and  the  servility  of  men  has  endured.  I  do  not 
indeed  believe  that  he  had  really  conciliated  his  people's 
affection.  That  perfect  fear  which  attended  him  must  have 
cast  out  love.  But  he  had  a  few  qualities  that  deserve 
esteem,  and  several  which  a  nation  is  pleased  to  behold  in  a 
sovereign.  He  wanted,  or  at  least  did  not  manifest  in  any 
eminent  degree,  one  usual  vice  of  tyrants,  dissimulation :  his 
manners  were  affable,  and  his  temper  generous.  Though  his 
schemes  of  foreign  policy  were  not  very  sagacious,  and  his 
wars,  either  with  France  or  Scotland,  productive  of  no  ma- 
terial advantage,  they  were  uniformly  successful,  and  I'e- 
trieved  the  honor  of  the  English  name.  But  the  main  cause 
of  the  reverence  with  which  our  forefathers  cherished  this 
king's  memory  was  the  share  he  had  taken  in  the  Reforma- 
tion. They  saw  in  him,  not  indeed  the  proselyte  of  their 
faith,  but  the  subverter  of  their  enemies'  power,  the  aveng- 
ing minister  of  Heaven,  by  whose  giant  ^rm  the  chain  of 
superstition  had  been  broken,  and  the  prison  gates  burst 
asunder. 

§  18.  The  ill-assorted  body  of  councilors  who  exercised 
the  functions  of  regency  by  Henry's  testament  were  sensible 
that  they  had  not  sinews  to  wield  his  iron  sceptre,  and  that 
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some  sacrifice  must  be  made  to  a  nation  exasperated  as  well 
as  overawed  by  the  violent  measures,  of  his  reign.  In  the 
firat  session,  accordingly,  of  Edward's  parliament,  the  new 
treasons  and  felonies  which  had  been  created  to  please  his 
father's  sanguinary  disposition  were  at  once  abrogated. 

The  statute  of  i-dward  III.  became  again  the  standard  of 
high  ti-eason,  except  that  the  denial  of  the  king's  supremacy 
was  still  liable  to  its  penalties.  The  same  act,  which  relieves 
the  subject  from  these  terrors,  contains  also  a  repeal  of  that 
which  had  given  legislative  .validity  to  the  king's  proclama- 
tions. These  provisions  appear  like  an  elastic  recoil  of  the 
constitution  after  the  extraordinary  pressure  of  that  despotic 
reign.  But  however  they  may  indicate  the  temper  of  parlia- 
ment, we  must  consider  them  but  as  an  unwilling  and  insin- 
cere compliance  on  the  part  of  the  government.  Henry,  too 
arrogant  to  dissemble  with  his  subjects,  had  stamped  the 
law  itself  with  the  print  of  his  despotism.  The  more  wily 
conitiers  of  Edward's  council  deemed  it  less  obnoxious  to 
violate  than  to  new-mold  the  constitution.  For,  although 
proclamations  had  no  longer  the  legal  character  of  statutes, 
we  find  several  during  Eel  ward's  reign  enforced  by  penalty 
of  fine  and  imprisonment.  Many  of  the  ecclesiastical  changes 
were  first  established  by  no  other  authority,  though  after- 
ward sanctioned  by  parhament. 

It  soon  became  evident  that  if  the  new  administration  had 
not  fully  imbibed  the  sanguinary  spirit  of  their  late  master, 
they  were  as  little  scrupulous  in  bending  the  rules  of  law  and 
justice  to  their  purpose  in  cases  of  treason.  The  duke  of 
Somerset,  nominated  by  Henry  as  one  only  of  his  sixteen 
executors,  obtained  almost  immediately  afterward  a  patent 
from  the  young  king,  constituting  him  sole  regent  under  the 
name  of  protector,  with  the  assistance,  indeed,  of  the  rest 
as  his  councilors,  but  with  the  power  of  adding  any  others 
to  their  number.  Conscious  of  his  own  usurpation,  it  was 
natural  for  Somerset  to  dread  the  aspiring  views  of  others; 
nor  was  it  long  before  he  discovered  a  rival  in  his  brother, 
lord  Seymour,  of  Sudeley,  whom,  according  to  the  policy  of 
that  age,  he  thought  it  necessary  to  destroy  by  a  bill  of  at- 
tainder. Seymour  was  apparently  a  dangerous  and  unprin- 
cipled man ;  he  had  courted  the  favor  of  the  young  king  by 
small  presents  of  money,  and  appears  beyond  question  to 
have  entertained  a  hope  of  marrying  the  princess  Elizabeth, 
who  had  lived  much  in  his  house  during  his  short  union  with 
the  queen  dowager.  It  was  surmised  that  this  lady  had 
been  poisoned  to  make  room  for  a  still  nobler  consort.     But 


30  ATTAINDER  OF  DUKE  OF  SOMERSET.         Chap.  I, 

in  this  there  could  be  no  treason ;  and  it  is  not  likely  that 
any  evidence  was  given  which  could  have  brought  him  with- 
in the  statute  of  Edward  III.  In  this  prosecution  against 
lord  Seymour  it  was  thought  expedient  to  follow  the  very 
worst  of  Henry's  precedents,  by  not  hearing  the  accused  in 
his  defense.  The  bill  passed  through  the  upper  house,  the 
natural  guardian  of  a  peer's  life  and  honor,  without  one  dis- 
senting voice. 

But  it  was  more  easy  to  crush  a  single  competitor  than  to 
keep  in  subjection  the  subtle  and  daring  spirits  trained  in 
Henry's  councils,  and  jealous  of  the  usurpation  of  an  equal. 
The  protector,  attributing  his  success,  as  is  usual  with  men 
in  power,  rather  to  skill  than  fortune,  and  confident  in  the 
two  frailest  supports  that  a  minister  can  have,  the  favor  of  a 
child  and  of  the  lower  people,  waa  stripped  of  his  authority 
within  a  few  months  after  the  execution  of  lord  Seymour,  by 
a  confederacy  which  he  had  neither  the  discretion  to  prevent 
nor  the  firmness  to  resist.  Though  from  this  time  but  a 
secondary  character  upon  the  public  stage,  he  was  so  near 
the  throne  as  to  keep  alive  the  suspicions  of  the  duke  of 
Northumberland,  who,  with  no  ostensible  title,  had  become 
not  less  absolute  than  himself.  It  is  pot  improbable  that 
Somerset  was  innocent  of  the  charge  imputed  to  him,  name- 
ly, a  conspiracy  to  murder  some  of  the  privy  counciloi'S, 
which  had  been  erected  into  felony  by  a  recent  statute;  but 
the  evidence,  though  it  may  have  been  false,  does  not  seem 
legally  insufficient.  He  demanded  on  his  trial  to  be  con- 
fronted with  the  witnesses,  a  favor  rarely  granted  in  that 
age  to  state  criminals,  and  which  he  could  not  very  decent- 
ly solicit  after  causing  his  brother  to  be  condemned  unheard. 
Three  lords,  against  whom  he  was  charged  to  have  con- 
spired, sat  upon  his  trial ;  and  it  was  thought  a  sufficient 
reply  to  his  complaints  of  this  breach  of  a  known  principle 
that  no  challenge  could  be  allowed  in  the  case  of  a  ])eer. 

From  this  designing  and  unscrupulous  oligarchy  no  meas- 
ure conducive  to  liberty  and  justice  could  be  expected  to 
spring.  But  among  the  commons  there  must  have  been 
men,  although  their  names  have  not  descended  to  us,  who, 
animated  by  a  purer  zeal  for  these  objects,  perceived  on  how 
precarious  a  thread  the  life  of  every  man  was  suspended, 
when  the  private  deposition  of  one  suborned  witness,  uncon- 
fronted  with  the  prisoner,  could  suffice  to  obtain  a  convic- 
tion in  cases  of  treason.  In  the  worat  period  of  Edward's 
reign  we  find  inserted  in  a  bill  creating  some  new  treasons 
one  of  the  most  important  constitutional  provisions  which 
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the  annals  of  the  Tudor  family  afford.  It  is  enacted  that 
^  no  pei*son  shall  be  indicted  for  any  manner  of  treason  ex- 
cept on  the  testimony  of  two  lawful  witnesses,  who  shall  be 
brought  in  person  before  the  accused  at  the  time  of  his  trial, 
to  avow  and  maintain  what  they  have  to  say  against  him, 
unless  he  shall  willingly  confess  the  charges.'*  This  salu- 
tary provision  was  strengthened,  not  taken  away,  as  some 
later  judges  ventured  to  assert,  by  an  act  in  the  reign  of 
Mary.  In  a  suKsequent  part  of  this  work,  I  shall  find  an 
opportunity  for  discussing  this  irapoitant  branch  of  constitu- 
tional law. 

§  19.  It  seems  hardly  necessary  to  mention  the  momentary 
usurpation  of  lady  Jane  Grey,  founded  on  no  pretext  of  title 
which  could  be  sustained  by  any  argument.  The  reign  that 
immediately  followed  is  chiefly  remembered  as  a  period  of 
sanguinary  persecution ;  but  though  I  reserve  for  the  next 
chapter  all  mention  of  ecclesiastical  disputes,  some  of  Mary's 
proceedings  in  re-establishing  popery  belong  to  the  civil  his- 
tory of  our  constitution.  Impatient  under  the  existence,  for 
a  moment,  of  rights  and  usages  which  she  abhorred,'this  big- 
oted woman  anticipated  the  legal  authority  which  her  par- 
liament was  ready  to  interpose  for  their  abrogation ;  the 
Latin  liturgy  was  restored,  the  married  clergy  expelled  from 
their  livings,  and  even  many  protestant  ministers  thrown 
into  prison  for  no  other  crime  than  their  religion,  befoi*e  any 
change  had  been  made  in  the  established  laws.  The  queen, 
in  fact,  and  those  around  her,  acted  and  felt  as  a  legitimate 
government  restored  after  an  usurpation,  and  treated  the  re- 
cent statutes  as  null  and  invalid.  But  even  in  matters  of 
temporal  goveinment  the  stretches  of  prerogative  were 
more  violent  and  alarming  than  during  h6r  brother's  reign. 
It  is  due,  indeed,  to  the  memoryH)f  one  who  has  left  so  odi- 
ous a  name,  to  remark  that  Mary  was  conscientiously  averee 
to  encroach  upon  what  she  understood  to  be  the  privileges 
of  her  people.  A  wretched  book  having  been  written  to 
exalt  her  prerogative,  on  the  ridiculous  pretense  that,  as  a 
queen,  she  was  not  bound  by  the  laws  of  former  kings,  she 
showed  it  to  Gardiner,  and  on  his  expressing  indignation  at 
the  sophism,  threw  it  herself  into  the  fire.  An  act  passed, 
however,  to  settle.such  questions,  which  declares  the  queen  to 
have  all  the  lawful  prerogatives  of  the  crown.  But  she  was 
surrounded  by  wicked  councilors,  renegades  of  every  faith, 
and  ministers  of  every  tyranny.  We  must,  in  candor,  attrib- 
ute to  their  advice  her  arbitrary  measures,  though  not  her 
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persecution  of  heresy,  which  she  counted  for  virtue.  She  is 
said  to  have  extorted  loans  from  the  citizens  of  London,  and 
othera  of  her  subjects.  This,  indeed,  was  not  more  than  had 
been  usual  with  her  predecessors.  But  we  find  one  clear 
instance  during  her  reign  of  a  duty  upon  foreign  cloth,  im- 
posed without  assent  of  parliament ;  an  encroachment  un- 
precedented since  the  reign  of  Richard  11.  Several  proofs 
might  be  adduced  from  records  of  arbitrary  inquests  for  of- 
fenses and  illegal  modes  of  punishment.  Tlie  torture  is,  per- 
haps, more  frequently  mentioned  in  her  short  reign  than  in 
all  former  ages  of  our  history  put  together,  and,  probably 
from  that  imitation  of  foreign  governments,  which  contribu- 
ted not  a  little  to  deface  our  constitution  in  the  sixteenth 
century,  seems  deliberately  to  have  been  introduced  as  part 
of  the  process  in  those  dark  and  uncontrolled  tribunals  which 
investigated  offenses  against  the  state.  A  commission  is^ 
sued  in  1557,  authorizing  the  persons  named  in  it  to  inquire, 
by  any  means  they  could  devise,  into  charges  of  heresy  or 
other  religious  offenses,  and  in  some  instances  to  punish  the 
guilty,  in  others  of  a  graver  nature  to  remit  them  to  their 
ordinaries,  seems  (as  Burnet  has  well  observed^  to  have  been 
meant  as  a  preliminary  step  to  bringing  in  the  inquisition. 
It  was  at  least  the  germ  of  the  high-commission  court  in  the 
next  reign.  One  proclamation  in  the  last  year  of  her  inau- 
spicious administration  may  be  deemed  a  flight  of  tyranny 
beyond  her  father^s  example,  which,  after  denouncing  the 
importation  of  books  filled  with  heresy  and  treason  from  be- 
yond sea,  proceeds  to  declare  that  whoever  should  be  found 
to  have  such  books  in  his  possession  should  be  reputed  and 
taken  for  a  rebel,  and  executed  according  to  mailial  law. 
This  had  been  provoked  as  well  by  a  violent  libel  written 
at  Geneva  by  Goodman,  a»  refugee,  exciting  the  people  to 
dethrone  the  queen,  as  by  the  recent  attempt  of  one  Stafford, 
a  descendant  of  the  house  of  Buckingham,  who,  having  land- 
ed with  a  small  force  at  Scarborough,  had  vainly  hoped  that 
the  general  disaffection  would  enable  him  to  overthrow  her 
government. 

§  20.  Notwithstanding,  however,  this  apparently  uncon- 
trolled career  of  power,  it  is  certain  that  the  children  of 
Henry  VIII.  did  not  preserve  his  almost  absolute  dominion 
over  parliament.  I  have  only  met  with  one  instance  in  his 
reign  where  the  commons  refused  to  pass  a  bill  recommend- 
ed by  the  crown.  This  was  in  1532 ;  but  so  unquestionable 
were  the  legislative  rights  of  parliament,  that,  although  much 
displeased,  even  Henry  was  to  reed  to  yield.    We  find  sever- 
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al  instances  daring  the  reign  of  Edward,  and  still  more  in 
that  of  Mary,  where  the  commons  rejected  bills  sent  down 
from  the  upper  house ;  and  though  there  was  always  a  major- 
ity of  peers  for  the  government,  yet  the  dissent  of  no  small 
number  is  frequently  recorded  in  the  former  reign.  Thus  the 
commons  not  only  threw  out  a  bill  creating  several  new  trea- 
sons, and  substituted  one  of  a  more  moderate  nature,  with 
that  memorable  clause  for  two  witnesses  to  be  produced  in 
open  court,  which  I  have  already  mentioned ;  but  reiected 
one  attainting  Tunstal,  bishop  of  Durham,  for  misprision  of 
treason,  and  wei'e  hardly  brought  to  grant  a  subsidy.  Their 
conduct  in  the  two  former  instances,  and  probably  in  the 
third,  must  be  attributed  to  the  indignation  that  was  gen- 
erally felt  at  the  usurped  power  of  Northumberland,  and  the 
untimely  fate  of  Somerset.  Several  cases  of  similar  unwill- 
ingness to  go  along  with  court  measures  occurred  under 
Mary.  She  dissolved,  in  fact,  her  first  two  parliaments  on 
this  account.  But  the  third  was  far  from  obsequious,  and 
rejected  several  of  her  favonte  bills.  Two  reasons  principal- 
ly contributed  to  this  opposition :  the  one,  a  fear  of  entail- 
ing upon  the  country  those  numerous  exactions  of  which  so 
many  generations  had  complained,  by  reviving  the  papal  su- 
premacy, and  more  especially  of  a  restoration  of  abbey  lands; 
the  other,  an  extreme  repugnance  to  the  queen's  Spanish 
connection.  If  Mary  could  have  obtained  the  consent  of  par- 
liament, she  would  have  settled  the  crown  on  her  husband, 
and  sent  her  sister,  perhaps,  to  the  scaffold. 

§  21.  There  can  not  be  a  stronger  proof  of  the  increased 
weight  of  the  commons  during  these  reigns  than  the  anxie- 
ty of  the  court  to  obtain  favorable  elections.  Many  ancient 
bioronghs,  undoubtedly,  have  at  no  period  possessed  sufficient 
importance  to  deserve  the  elective  franchise  on  the  score  of 
their  riches  or  population ;  and  it  is  most  likely  that  some 
tem|>orary  interest  or  partiality,  which  can  not  now  be 
traced,  first  caused  a  writ  to  be  addressed  to  them.  But 
there  is  much  reason  to  conclude  that  the  councilors  of  Ed- 
ward VI.,  in  erecting  new  boroughs,  acted  upon  a  deliberate 
plan  of  strengthening  their  influence  among  the  commons. 
Twenty-two  boroughs  were  created  or  restored  in  this  short 
reign ;  some  of  them,  indeed,  places  of  much  consideration ; 
but  not  less  than  seven  in  Cornwall,  and  several  others  that 
appear  to  have  been  insignificant.  Mary  added  fourteen  to 
the  number;  and  as  the  same  course  was  pursued  under 
Elizabeth,  we  in  fact  owe  a  great  part  of  that  irregularity  in 
our  popular  representation,  the  advantages  or  evils  of  which 
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we  need  not  here  discuss,  less  to  changes  wrought  by  time, 
than  to  deliberate  and  not  very  constitutional  policy.  Nor 
did  the  government  scruple  at  direct  and  avowed  interfer- 
ence with  elections.  A  circular  letter  of  Edward  to  all  the 
sheriffs  commands  them  to  give  notice  to  the  freeholders, 
citizens,  and  burgesses,  within  their  respective  counties, "  that 
our  pleasure  and  commandment  is,  that  they  shall  choose  and 
appoint,  as  nigh  as  they  possibly  ma^,  men  of  knowledge  and 
experience  within  the  counties,  cities,  and  boroughs;"  but 
nevertheless,  that  where  the  privy  council  should  "  recom- 
mend men  of  leaming  and  wisdom,  in  such  t;ase  their  direc- 
tions be  regarded  and  followed."  Several  persons  accord- 
ingly were  recommended  by  letters  to  the  sheriffs,  and  elect- 
ed as  knights  for  different  shii'es ;  all  of  whom  belonged  to 
the  court,  or  were  in  places  of  trust  about  the  king.  It  ap- 
pears probable  that  persons  in  office  formed  at  all  times  a 
very  considerable  portion  of  the  house  of  commons.  Anoth- 
er circular  of  Mary  before  the  parliament  of  1554,  directing 
the  sheriffs  to  admonish  the  electors  to  choose  good  catholics 
and  '^  inhabitants,  as  the  old  laws  require,"  is  much  less  un- 
constitutional ;  but  the  earl  of  Sussex,  one  of  her  most  act- 
ive conncilore,  wrote  to  the  gentlemen  of  Norfolk,  and  to 
the  burgesses  of  Yarmouth,  requesting  them  to  reserve  their 
voices  for  the  person  he  should  name. 

§  22.  It  appeai-s  to  be  a  very  natural  inqnirv,  after  behold- 
ing the  course  of  administration  under  the  Tudor  line,  by 
what  means  a  government  so  violent  in  itself,  and  so  plainly 
inconsistent  with  the  acknowledged  laws,  could  be  maintain- 
ed; and  what  had  become  of  that  English  spirit  which  had 
not  only  controlled  such  injudicious  princes  as  John  and 
Richard  II.,  but  withstood  the  first  and  third  Edward  in  the 
fullness  of  their  pride  and  glory.  There  had  evidently  been 
a  retrograde  tendency  toward  absolute  monarchy  between 
the  reigns  of  Henry  Vt  and  Henry  VIII.  Nor  could  this  be 
attributed  to  the  common  engine  of  despotism,  a  military 
force.  For,  except  the  yeomen  of  the  guard,  fifly  in  number, 
and  the  common  servants  of  the  king^s  household,  there  was 
not,  in  time  of  peace,  an  armed  man  receiving  pay  through- 
out England.  A  goverament  that  ruled  by  intimidation 
was  absolutety  destitute  of  force  to  intimidate.  Hence  ris- 
ings of  the  mere  commonalty  were  sometimes  highly  dan- 
gerous, and  lasted  much  lonscer  than  ordinary.  A  rabble  of 
Cornishraen,  in  the  reign  of  Henry  VIL,  headed  by  a  black- 
smith, marched  up  from  their  own  county  to  the  suburbs  of 
London  without  resistance.      The  insurrections  of  1525  in 
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consequence  of  Wolsey's  illegal  taxation,  those  of  the  north 
ten  years  aftei-ward,  wherein,  indeed,  some  men  of  higher 
qnahty  were  engaged,  and  those  which  broke  out  simultane- 
ously in  several  counties  under  Edward  VI.,  excited  a  well- 
grounded  alarm  in  the  country,  and  in  the  two  latter  instan- 
ces were  not  quelled  without  much  time  and  exertion.  The 
reproach  of  servility  and  patient  acquiescence  under  usui'ped 
power  falls  not  on  the  English  people,  but  on  its  natural 
leaders.  We  have  seen,  indeed,  that  the  house  of  commons 
now  and  then  gave  signs  of  an  independent  spirit,  and  occa- 
sioned more  trouble,  even  to  Henry  VlII.,  than  his  compliant 
nobility.  They  yielded  to  every  mandate  of  his  imperious 
will ;  they  bent  with  every  breath  of  his  capncious  humor ; 
they  are  responsible  for  the  illegal  trial,  for  the  iniquitous 
attainder,  for  the  sanguinary  statute,  for  the  tyranny  which 
they  sanctioned  by  law,  and  for  that  which  they  permitted  to 
Subsist  without  law.  Nor  was  this  selfish  and  pusillanimous 
subserviency  more  characteristic  of  the  minions  of  Henry's 
favor,  the  Cromwells,  the  Riches,  the  Pagets,  the  Russells, 
and  the  Powletts,  than  of  the  representatives  of  ancient  and 
honorable  houses,  the  Howards,  the  Fitz-AUans,  and  the  Tal- 
bots.  We  trace  the  noble  statesmen  of  those  reigns  concur- 
ring in  all  the  inconsistencies  of.  their  revolutions,  support- 
ing all  the  religions  of  Henry,  Edward,  Mary,  and  Elizabeth ; 
adjudging  the  death  of  Somerset  to  gratify  Northumberland, 
and  of  Northumberland  to  redeem  their  participation  in  his 
fault,  setting  up  the  usui-pation  of  lady  Jane,  and  abandon- 
ing her  on  the  nrst  doubt  of  success,  constant  only  in  the  ra- 
pacious acquisition  of  estates  and  honors,  from  whatever 
source,  and  in  adherence  to  the  present  power. 

§  23.  I  have  noticed  in  a  former  work  that  illegal  and  ar- 
bitrary jurisdiction  exercised  by  the  council,  which,  in  de- 
spite of  several  positive  statutes,  continued  in  a  greater  or 
less  degree,  through  all  the  period  of  the  Plantagenet  fam- 
ily, to  deprive  the  subject,  in  many  cnminal  charges,  of  that 
sacred  privilege,  trial  by  his  peers.  This  usurped  jurisdic- 
tion, carried  much  farther,  and  exercised  more  vigorously, 
was  the  principal  grievance  under  the  Tudora;  and  the 
forced  submission  of  our  forefathers  was  chiefly  owing  to 
the  terrors  of  a  tiibunal  which  left  them  secure  from  no  in- 
fliction but  public  execution,  or  actual  dispossession  of  their 
freeholds.  And,  though  it  was  beyond  its  direct  province 
to  pass  sentence  on  capital  charges,  yet,  by  intimidating  ju- 
rors, it  procured  convictions  which  it  was  not  authonzed 
to  pronounce.     We  are  naturally  astonished  at  the  easiness 
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with  which  verdicts  were  sometimes  given  ngainst  pereoDS 
accused  of  treason,  on  evidence  insufficient  to  support  the 
charge  in  point  of  law,  or  in  its  nature  not  competent  to 
be  received,  or  unworthy  of  belief.  But  this  is  explained 
by  the  peril  that  hung  over  the  jury  in  case  of  acquittal. 

**If,"  Bays  Sir  Thomas  Smith,  in  his  Treatise  on  the  Commonwealth  of 
England,  '*they  do  pronounce  not  guilty  upon  the  prisoner,  against  whom 
manifest  witness  is  brought  in,  the  prisoner  escapeth,  bat  the  twelve  are  not 
only  rebuked  by  the  judges,  but  also  thi-eatened  of  punishment,  and  many 
times  commanded  to  appear  in  the  star-chamber,  or  before  the  privy  council, 
for  the  matter.  But  this  threatening  chanceth  oftener  than  the  execution 
thereof,  and  the  twelve  answer  with  most  gentle  words,  they  did  it  accord- 
ing to  their  consciences,  and  pray  the  judges  to  be  good  unto  them ;  they 
did  as  they  thought  right,  and  as  they  accorded  all;  and  so  it  passeth  away 
for  the  naost  part.  Yet  I  have  seen  in  my  time,  but  not  in  the  reign  of  the 
king  now  [Elizabeth],  that  an  inquest,  for  pronouncing  one  not  guilty  of 
treason  contrary  to  such  evidence  as  was  brought  in,  were  not  only  impris- 
oned for  a  space,  but  a  large  fine  set  upon  their  heads,  which  they  were  fain 
to  pay ;  another  inquest,  for  acquitting  another,  besides  paying  a  fine,  were 
put  to  open  ignominy  and  shame.  But  these  doings  wero  even  then  ac« 
counted  of  many  for  violent,  tyrannical,  and  contrary  to  the  liberty  and  cus- 
tom of  the  realm  of  England,""^ 

One  of  the  instances  to  which  he  alludes  was  probably 
that  of  the  jury  who  acquitted  Sir  Nicholas  Throckmorton 
in  the  second  year  of  Mary.  He  had  conducted  his  own  de- 
fense with  singular  boldness  and  dexterity.  On  delivering 
their  verdict,  the  court  committed  them  to  prison.  Four, 
having  acknowledged  their  offense,  were  soon  released ;  but 
the  rest,  attempting  to  justify  themselves  before  the  council, 
were  sentenced  to  pay,  some  a  fine  of  two  thousand  pounds, 
some  of  one  thousand  marks ;  a  part  of  which  seems  ulti- 
mately to  have  been  remitted. 

§  24.  It  is  here  to  be  observed  that  the  council  of  which 
we  have  just  heard,  or,  as  lord  Hale  denominates  it  (though 
rather,  I  believe,  for  the  sake  of  distinction  than  upon  any 
ancient  authority),  the  kind's  ordinary  council,  was  some- 
thing different  from  the  privy  council,  with  which  several 
modern  writers  are  apt  to  confound  it;  that  is,  the  court 
of  jurisdiction  is  to  be  distinguished  from  the  deliberative 
body,  the  advisers  of  the  crown.  Every  privy  councilor 
belonged  to  the  concilium  ordinariura;  but  the  chief  jus- 
tices, and  perhaps  several  others  who  sat  in  the  latter  (not 
to  mention  all  temporal  and  spiritual  peers,  who,  in   the 

IS  Commonwealth  of  Euglnnd,  book  8,  c.  1.  The  statute  26  H.  8,  c.  4,  enacts  that 
if  ft  Jury  In  Wales  acquit  a  felon,  contrary  to  good  and  pregnant  evidence,  or  other< 
wise  misbehave  themselves,  the  judge  may  bind  them  to  appear  before  the  president 
and  conncU  of  the  Welsh  marches.  The  partiality  of  Welsh  Jurors  was  notorious  in 
that  age ;  and  the  reproach  has  not  quite  ceased. 
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opinion  at  least  of  some,  had  a  right  of  suffrage  therein), 
were  not  necessarily  of  the  former  body.  This  can  not  be 
called  in  question,  without  either  charging  lord  Coke,  lord 
Hale,  and  other  writers  on  the  subject,  with  ignorance  of 
what  existed  in  their  own  age,  or  gratuitously  supposing 
that  an  entirely  novel  tribunal  sprang  up  in  the  sixteenth 
century,  under  the  name  of  the  star-chamber.  It  has  in- 
deed been  often  assumed,  that  a  statute  enacted  early  in 
the  reign  of  Henrjr  VII.  gave  the  first  legal  authority  to  the 
criminal  jurisdiction  exercised  by  that  famous  court,  which 
in  reality  was  nothing  else  but  another  name  for  the  ancient 
concilium  regis,  of  which  our  records  are  full,  and  whose  en- 
croachments so  many  statutes  had  endeavored  to  repress ;  a 
name  derived  from  the  chamber  whei*cin  it  sat,  and  which  is 
found  in  many  precedents  before  the  time  of  Heniy  VII., 
though  not  so  specially  applied  to  the  council  of  judicature 
as  ailerward.''  The  statute  of  this  reign  has  a  much  more 
limited  operation.  I  have  observed  in  another  work,  that 
the  coercive  jurisdiction  of  the  council  had  great  conven- 
ience, in  cases  where  the  ordinary  course  of  justice  was  so 
much  obstructed  by  one  party,  through  writs,  combinations 
of  maintenance,  or  overawing  influence,  that  no  inferior 
court  w^ould  find  its  process  obeyed ;  and  that  such  seem  to 
have  been  reckoned  necessary  exceptions  from  the  statutes 
which  restrain  its  interference.  The  act  of  3  H,  7,  c.  1,  ap- 
pears intended  to  place  on  a  lawful  and  permanent  basis  the 
jurisdiction  of  the  council,  or  rather  a  part  of  the  council, 
over  this  peculiar  class  of  offenses ;  and  after  reciting  the 
combinations  supported  by  giving  liveries,  and  by  indentures 
or  promises,  the  partiality  of  sheriffs  in  making  panels,  and 
in  untrue  returns,  the  taking  of  monev  by  jurjes,  the  great 
riots  and  unlawful  assemblies,  which  almost  annihilated  the 
fair  administration  of  justice,  empowers  the  chancellor,  treas- 
urer, and  keeper  of  the  privy  seal,  or  any  two  of  them,  with 
a  bishop  and  temporal  lord  of  the  council,  and  the  chief 
justices  of  king's  bench  and  common  pleas,  or  two  other  jus- 
tices in  their  absence,  to  call  before  them  such  as  offended  in 
the  before-mentioned  respects,  and  to  punish  them  after  ex- 
amination in  such  manner  as  if  they  had  been  convicted  by 
course  of  law.  But  this  statute,  if  it  renders  legal  a  juris- 
diction which  had  long  been  exercised  with  much  advan- 
tage, must  be  allowed  to  limit  the  persons  in  whom  it  should 
reside,  and  certainly  does  not  convey  by  any  implication 
more  extensive  functions  over  a  different  descnption  of  mis- 
demeanoi-s.     By  a  later  act,  21  H.  8,  c.  20,  the  president  of 

t«  The  priry  conncil  sometimes  met  iu  the  stnr-chorober,  nnd  mnde  orders. 
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the  council  is  added  to  the  judges  of  this  court;  a  decisive 
proof  that  it  still  existed  as  a  tribunal  perfectly  distinct  from 
the  council  itself.  But  it  is  not  styled  by  the  name  of  star- 
chamber  in  this,  any  more  than  in  the  preceding  statute.  It 
is  very  difficult,  1  believe,  to  determine  at  what  time  the  ju- 
risdiction legally  vested  in  this  new  court,  and  still  exer- 
cised by  it  forty  yeare  allerward,  fell  silently  into  the  hands 
of  the  body  of  the  council,  and  was  extended  by  them  so  far 
beyond  the  boundaries  assigned  by  law,  under  the  appella- 
tion of  the  court  of  star-chamber.  Sir  Thomas  Smith,  writ- 
ing in  the  early  part  of  Elizabeth's  rei^n,  while  he  does  not 
advert  to  the  former  court,  speaks  of  tne  jurisdiction  of  the 
latter  as  fully  established,  ana  ascribes  the  whole  praise  (and 
to  a  certain  degree  it  was  matter  of  praise)  to  Cardinal 
Wolsey. 

The  celebrated  statute  of  31  H.  8,  c.  8,  which  gives  the 
king's  proclamations,  to  a  certain  extent,  the  force  of  acts  of 
parliament,  enacts  that  offenders  convicted  of  breaking  such 
proclamations  before  certain  persons  enumerated  therein  (be- 
ing apparently  the  usual  officers  of  the  privy  council,  togeth- 
er with  some  bishops  and  judges),  "in  the  star-chamber  or 
elsewhere,"  shall  suffisr  such  penalties  of  fine  and  imprison- 
ment as  they  shall  adjudge. 

*'It  is  the  effect  of  this  court,"  Smith  says,  "to  bridle  such  stoat  noble- 
men or  gentlemen  which  would  offer  wrong  by  force  to  any  manner  of  men, 
and  can  not  be  content  to  demand  or  defend  the  right  by  order  of  the  law. 
It  began  long  before,  but  took  augmentation  and  authority  at  that  time  that 
Cardiual  Wolsey,  archbishop  of  York,  was  chancellor  of  England,  who  of 
some  was  thought  to  have  first  devised  that  court,  because  that  he,  after  some 
intermission,  by  negligence  of  time,  augmented  the  authority  of  it,  whichVas 
at  that  time  marvelous  necessary  to  do  to  i*epress  the  insolency  of  the  noble* 
men  and  gentlepien  in  the  north  parts  of  England,  who  being  far  from  the 
king  and  the  seat  of  justice,  made  almost,  as  it  were,  an  ordinary  war  among 
themselves,  and  made  their  force  their  law,  binding  themselves,  with  their 
tenants  and  servants,  to  do  or  revenge  an  injury  one  against  another  as  they 
listed.  This  thing  seemed  not  supportable  to  the  noble  prince  Henry  VIII.; 
and  sending  for  them  one  after  another  to  his  court,  to  answer  before  the 
persons  before  named,  after  they  had  remonstrance  showed  them  of  their  evil 
demeanor,  and  been  well  disciplined,  as  well  by  words  as  hyjieeting  [confine- 
ment in  the  Fleet  prison]  awhile,  and  thereby  their  pride  and  courage  some- 
what assuaged,  they  began  to  range  themselves  in  order,  and  to  understand 
that  they  had  a  prince  who  would  rule  his  subjects  by  his  law  and  obedience. 
Since  that  time,  this  court  has  been  in  more  estimation,  and  is  continued  to 
this  day  in  manner  as  I  have  said  before."" 

But,  as  the  court  erected  by  the  statute  of  Henry  VII.  ap- 
pears to  have  been  in  activity  as  late  as  the  fall  of  cardinal 
Wolsey,  and  exercised  its  jurisdiction  over  precisely  that 
class  of  offenses  which  Smith  here  describes,  it  may  perhaps 

>7  Common  wealth  of  England,  book  8,  c.  4. 
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be  more  likely  that  it  did  not  wholly  merge  in  the  general 
body  of  the  council  till  the  minority  of  Edward,  when  that 
oligarchy  became  almost  independent  and  supreme. 

In  this  half<barbarous  state  of  mannei*s  we  certainly  dis- 
cover an  apology,  as  well  as  motive,  for  the  council's  inter- 
ference; for  it  is  rather  a  sei*vile  woi^shiping  of  names  than 
a  rational  love  of  liberty  to  prefer  the  forms  of  trial  to  the 
attainment  of  justice,  or  to  fancy  that  verdicts  obtained  by 
violence  or  corruption  are  at  all  less  iniquitous  than  the  vio- 
lent or  corrupt  sentences  of  a  court.  But  there  were  many 
cases  wherein  neither  the  necessity  of  circumstances  nor  the 
legal  sanction  of  any  statute  could  excuse  the  jurisdiction 
habitually  exercised  by  the  court  of  star-chamber.  Lord 
Eacon  takes  occasion  from  the  act  of  Henry  YII.  to  descant 
on  the  sage  and  noble  institution,  as  he  terms  it,  of  that  court, 
whose  walls  had  been  so  often  witnesses  to  the  degradation 
of  his  own  mind.  It  took  cognizance  principally,  he  tells  us, 
of  four  kinds  of  causes,  ^^  forces,  frauds,  crimes,  various  of 
stellionate,  and  the  inchoations  or  middle  acts  toward  crimes, 
capital  or  heinous,  not  actually  committed  or  perpetrated.'"* 
Sir  Thomas  Smith  uses  expressions  less  indefinite  than  these 
last;  and  specifies  scandalous  reports  of  persons  in  power, 
and  seditious  news,  as  offenses  which  they  were  accuston:ied 
to  punish.  We  shall  find  abundant  proofs  of  this  depart- 
ment of  their  functions  in  the  succeeding  reigns.  But  this 
was  in  violation  of  many  ancient  laws,  and  not  in  the  least 
supported  by  that  of  Henry  VIL" 

§  25.  A  tribunal  so  vigilant  and  severe  as  that  of  the  star- 
chamber,  proceeding' by  modes  of  interrogatory  unknown  to 
the  common  law,  and  possessing  a  discretionary  power  of 
fine  and  imprisonment,  was  easily  able  to  quell  any  private 
opposition  or  contumacy.  We  have  seen  how  the  council 
dealt  with  those  who  refused  to  lend  money  by  way  of  be- 
nevolence, and  with  the  juries  who  found  verdicts  that  they 
disapproved.  Those  that  did  not  yield  obedience  to  their 
proclamations  were  not  likely  to  fare  better.  I  know  not 
whether  menaces  were  used  toward  members  of  the  com- 
mons who  took  part  against  the  crown ;  but  it  would  not  bo 
unreasonable  to  believe  it,  or  at  least  that  a  man  of  moderate 

"  Hist,  of  Ileury  Vn.  In  Bacon's  Works,  ii.,  p.  290. 

1*  The  result  of  ivhat  has  been  snld  in  the  last  padres  may  be  snmmed  up  In  a  few 
propositions.  1.  The  court  erected  by  the  statute  of  3  Henry  VIL  was  not  the  court 
of  star-chamber.  2.  This  court  by  the  siatnte  subsisted  in  full  force  till  beyond  the 
middle  of  Henry  VIIT.*s  rei^,  but  not  long  afterward  went  Into  disuse.  8.  The 
eoart  of  staivchamber  was  the  old  concilium  ordinarinm,  against  whose  Jurisdiction 
many  statates  had  been  enacted  from  the  time  of  Edward  III.  4.  No  part  of  the 
Jurisdiction  exercised  by  the  star-chamber  could  be  maintained  on  the  authority  of 
the  statute  of  Henry  VII. 
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courage  would  scarcely  care  to  expose  himself  to  the  resent- 
ment which  the  council  might  indulge  after  a  dissolution. 

In  the  persevering  struggles  of  earlier  parliaments  against 
Edward  III.,  Richard  IL,  and  Henry  IV.,  it  is  a  very  proba- 
ble conjecture  that  many  considemble  peera  acted  in  union 
with,  and  encouraged  the  efforts  of,  the  commons.  But  in 
the  period  now  before  us  the  nobility  were  precisely  the 
class  most  deficient  in  that  constitutional  spirit  which  was 
far  from  being  extinct  in  those  below  them.  They  knew 
what  havoc  had  been  made  among  their  fathers  by  multi- 
plied attainders  during  the  rivalry  of  the  two  rosea  They 
had  seen  terrible  examples  of  the  danger  of  giving  umbrage 
to  a  jealous  court,  in  the  fate  of  Lord  Stanley  and  the  duke 
of  Buckingham,  both  condemned  on  slight  evidence  of  treach- 
erous friends  and  servants,  from  whom  no  man  could  be  se- 
cure. Though  rigor  and  cruelty  tend  frequently  to  overturn 
the  government  of  feeble  princes,  it  is  unfortunately  too  true 
that,  steadily  employed  and  combined  with  vigilance  and 
courage,  the^  are  often  the  safest  policy  of  despotism.  A 
single  suspicion  in  the  dark  bosom  of  Henry  Vll.,  a  single 
cloud  of  wayward  humor  in  his  son,  would  have  been  suffi- 
cient to  send  the  proudest  peer  of  England  to  the  dungeon 
and  the  scaffold.  Thus  a  life  of  eminent  services  in  the  field, 
and  of  unceasing  compliance  in  council,  could  not  rescue  the 
duke  of  Norfolk  from  the  effects  of  a  dislike  which  we  can 
not  even  explain.  Nor  were  the  nobles  of  this  age  more 
held  in  subjection  by  terror  than  by  the  still  baser  influence 
of  gain.  Our  law  of  forfeiture  was  well  devised  to  stimulate 
as  well  as  to  deter ;  and  Henry  VIII.,  better  pleased  to 
slaughter  the  prey  than  to  gorge  himself  with  the  carcass, 
distribated  the  spoils  it  brought  him  among  those  who  had 
helped  in  the  chase.  The  dissolution  of  monasteries  opened 
a  more  abundant  source  of  munificence ;  every  courtier,  ev- 
ery peer,  looked  for  an  increase  of  wealth  from  grants  of  ec- 
clesiastical estates,  and  naturally  thought  that  the  king^s  fa* 
vor  would  most  readily  be  gained  by  an  implicit  conformity 
to  his  will.  Nothing,  however,  seems  more  to  have  sustain- 
ed the  arbitrary  rule  of  Henr^  VIII.  than  the  jealousy  of  the 
two  religious  paities  formed  in  his  time,  and  who,  for  all  the 
latter  yeara  oif  his  life,  were  maintaining  a  doubtful  and  em- 
ulous contest  for  his  favor.  But  this  religious  contest,  and 
the  ultimate  establishment  of  the  Reformation,  are  events  far 
too  important,  even  in  a  constitutional  history,  to  be  treated 
in  a  cursory  manner;  and  as,  in  order  to  avoid  transitions, I 
have  purposely  kept  them  out  of  sight  in  the  present  chap- 
ter, they  will  form  the  proper  subject  of  the  next. 


NOTE  TO  CHAPTER  I. 
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STATUTE  OP  PINES  (p.  16). 

Thb  intention  and  effect  of  this  etatate 
seem  not  to  have  been  Justly  apprehend- 
ed. In  the  first  place,  it  is  remarkable 
that  the  statnte  of  Henry  VIL  is  merely  a 
transcript,  with  Tery  little  variation,  from 
one  of  Richard  III.,  which  is  actually  print* 
ed  in  most  editions.  It  was  re-enacted,  as 
we  mast  presnme,  in  order  to  obviate  any 
donbt,  however  Ul-gronnded,  which  might 
hang  npon  the  validity  of  Rlchard*s  laws. 
Thas  vanish  at  once  into  air  the  deep 
policy  of  Henry  VIL  and  his  Insidioas 
schemes  of  leading  on  a  prodigal  aristoc- 
racy to  its  rain.  It  is  surely  strange  that 
those  who  have  extolled  this  sagacions 
monarch  for  breaking  the  fetters  of  land- 
ed property  (thoogh  many  of  them  were 
lawyers)  shonld  never  have  observed  that 
whatever  credit  might  be  due  for  the  in- 
novation should  redound  to  the  honor  of 
the  aafortunate  nsurper.  Bat  Richard,  in 
troth,  had  no  leisure  for  such  long-sighted 
projects  of  strengthening  a  throne  for  his 
posterity  which  he  could  not  preserve  for 
himself.  His  law,  and  that  of  his  success- 
or, had  a  different  ol^ect  in  view. 

It  would  be  useless  to  some  readers,  and 
perhaps  dlsgnstin^ii^  to  others,  especially  in 
the  very  outset  of  this  work,  to  enter  upon 
the  blst'ory  of  the  English  law  as  to  the 
power  of  alienation.  But  I  can  not  ex- 
plain the  present  subject  without  men- 
tioning that  by  a  statute  in  the  reign  of 
Edward  I.,  commonly  called  de  donU  eon- 
ditionalHnU,  lands  given  to  a  man  and  ^e 
heirs  of  bis  body,  with  remainder  tq  other 
persons,  or  reversion  to  the  donor,  could 
not  be  alienated  by  the  possessor  for  the 
time  being,  either*  firom  his  own  issue  or 
from  those  who  were  to  succeed  thero. 
Such  lands  were  also  not  subject  to  for- 
feiture for  treason  or  felony ;  and  more, 
perhaps,  npon  this  account  Uian  from  any 
more  enlarged  principle,  these  entails 
were  not  viewed  with  favor  by  the  courts 
of  Justice.  Several  attempts  were  success- 
fully made  to  relax  their  strictness ;  and 
finally,  in  the  reign  of  Edward  IV.,  it  was 
held  by  the  Judges  in  the  famoos  case  of 
Taltarom,  that  a  tenant  in  tall  might,  by 
what  is  called  suffering  a  common  recov- 
ery—that ie,  by  means  of  a  fictitious  proc- 
ess of  law--divest  all  those  who  were  to 
come  after  him  of  their  succession,  and  be- 
come owner  of  the  fee  simple.  Such  a  de- 
cision was  certainly  fltr  beyond  the  sphere 


of  Judicial  authority.  The  legislature.  It 
was  probably  suspected,  would  not  have 
consented  to  Infringe  a  statute  which  they 
reckoned  the  safeguard  of  their  families. 
The  law,  however,  was  laid  down  by  the 
Judges ;  and  in  those  days  the  appellant 
Jurisdiction  of  the  house  of  lords,  by 
means  of  which  the  aristocracy  might 
have  indignantly  reversed  the  insidious 
decision,  had  gone  wholly  into  disuse.  It 
became  by  degrees  a  fhndamcntal  princi- 
ple, that  an  estate  in  tail  can  be  barred  by 
a  common  recovery ;  nor  is  it  possible  by 
any  legal  subtlety  to  deprive  the  tenant 
of  this  control  over  his  estate.  Schemes 
were,  indeed,  gradually  devised,  which  to 
a  limited  extent  have  restrained  the  pow- 
er of  alienation ;  but  these  do  not  belong 
to  our  subject. 

The  real  intenUcm  of  these  statutes  of 
Richard  and  Henry  was  not  to  give  the 
tenant  in  tail  a  greater  power  over  his 
estate  (for  it  is  by  no  means  clear  that  the 
words  enable  him  to  bar  his  issue  by  levy- 
ing a  fine;  and  when  a  decision  to  that 
effect  took  place  long  afterward  (19  H.  8), 
it  was  with  such  difference  of  opinion  that 
it  was  thought  necessary  to  confirm  the  in- 
terpretation by  a  new  act  of  parliament) ; 
but  rather,  by  establishing  a  short  term  of 
prescription,  to  pnt  a  check  on  the  suits 
for  recovery  of  lands,  which,  after  times 
of  so  much  violence  and  disturbance,  were 
naturally  springing  np  in  the  courts.  It 
is  the  usual  policy  of  governments  to  fa- 
vor possession ;  and  on  this  principle  the 
statute  enacts  that  a  fine  levied  with  proc- 
lamations in  a  public  court  of  Justice  shall 
after  five  years,  except  in  particular  cir- 
cumstances, be  a  bar  to  all  claims  upon 
lands.  This  was  its  main  scope ;  the  lib- 
erty of  alienation  was  neither  necessary, 
nor  probably  intended  to  be  given.* 


*  For  tbcM  obMrrmtioBt  on  th«  ifaitoto  of  FIom  I  mn 
principttlly  indebted  to  Rmtw**  Hktorj  of  the  EofrlUi 
Law  (!▼.,  18S),a  work,  ofpeclally  In  the  latter  rolomee, 
of  grMt  roMareh  and  Jodfcntent ;  a  eonttanatloa  of  which, 
in  the  eaiiM  ipirtt  and  with  the  same  qnalitlee,  woald  be 
a  Talnable  aeeeeeion  not  only  to  the  lawyer'*  bat  phi- 
losopher'* library.  That  entail*  bad  been  defeated  by 
mean*  of  a  common  recorery  before  the  itatate,  had 
been  remarked  by  fbmer  writer*,  and  la  Indeed  obrl- 
ooa;  bot  the  rabject  wai  nerer  pnt  In  *o  clear  a  light 
a*  by  M/.  Reerea. 

The  principle  of  breaking  down  the  itetate  if«  domi* 
wa*  *o  little  eelablished,  or  conilitently  acted  npon,  in 
t\\»  reiini,  that  in  11  H.  7,  the  Jodf(e*  held  that  the 
donor  of  an  e*tate-teil  might  restrain  the  tenant  from 
■ofliMriBg  a  reeovery.    Id.,  p.  IN,  ttom  the  Year-book. 
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CHAPTER  IL 

ON  THE  ENGLISH  CHURCH  UNDER  HENRY  VIIL, 
EDWARD  VL,  AND  MARY. 

§  1.  State  of  Public  Opinion  as  to  Religion,  i  2.  Henry  YIH/s  Controverey  with 
Luther,  i  8.  His  Divorce  trom  Catherine.  {  4.  Separation  from  the  Church  of 
Kome.  i  5.  Dlsaolntion  of  Monasteries,  i  0.  Progreaa  of  the  Reformed  Doctrine 
la  England,  i  7.  Its  Establishment  under  Edward,  f  8.  Sketch  of  the  chief 
Points  of  Difference  between  the  two  Religions.  {  9.  Opposition  made  by  pact 
of  the  Nation,  i  10.  Cranmer.  His  Moderation  in  introdtRlng  Changes  not  ac- 
ceptable to  the  Zealots.  Ml.  Mary.  Persecation  under  her.  i  12.  Its  effect 
rather  favorable  to  Protestantism. 

§  L  No  revolution  has  ever  been  more  gradually  prepared 
than  that  which  separated  almost  one  half  of  Europe  from 
the  communion  of  the  Roman  see;  nor  were  Luther  and 
Zwingle  any  more  than  occasional  instruments  of  that 
change,  which,  had  they  never  existed,  would  at  no  great 
distance  of  time  have  been  effected  under  the  names  of  some 
other  reformers.  At  the  beginning  of  the  sixteenth  century 
the  learned  doubtfully  and  with  caution,  the  ignorant  with 
zeal  and  eagerness,  were  tending  to  depart  from  the  faith 
and  rites  which  authority  prescribed.  But  probably  not 
even  Germany  was  so  far  advanced  on  this  course  as  En- 
gland. Almost  a  hundred  and  fifty  years  before  Luther 
nearly  the  same  doctrines  as  he  taught  had  been  maintained 
.  by  Wicliffe,  whose  disciples,  usually  called  Lollards,  lasted 
as  a  numerous,  though  obscure  and  proscribed  sect,  till,  aid- 
ed by  the  confluence  of  foreign  streams,  they  swelled  into 
the  i*rotestant  Church  of  England.  We  hear,  indeed,  little 
of  them  during  some  part  of  the  fifteenth  century,  for  they 
generally  shunned  pei*secution ;  and  it  is  chiefly  through  ]*ec- 
ords  of  pei*secution  that  we  learn  the  existence  of  heretics. 
But  immediately  before  the  name  of  Luther  was  known  they 
seem  to  have  become  more  numerous,  oc  to  have  attracted 
more  attention ;  since  several  persons  were  burned  for  here- 
sy, and  others  abjured  their  errors,  in  the  first  years  of  Hen- 
ry VIIL's  reign.  Some  of  these  (as  usual  among  ignorant 
men  engaging  in  religious  speculations)  are  charged  with 
ver^  absurd  notions;  but  it  is  not  so  material  to  observe 
their  particular  tenets  as  the  general  fact  that  an  inquisitive 
and  sectarian  spirit  had  begun  to  prevail. 
Those  who  took  little  interest  in  theological  questions,  or 
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who  retained  an  attachment  to  the  faith  in  which  they  had 
been  educated,  were  in  general  not  less. offended  than  the 
Lollards  themselves  with  the  inordinate  opulence  and  en- 
croaching temper  of  the  clergy.  It  had  been  for  two  or 
three  centuries  the  policy  of  our  lawyers  to  restrain  these 
within  some  bounds.  No  ecclesiastical  privilege  had  occa- 
sioned such  dispute  or  proved  so  mischievous  as  the  immu- 
nity of  all  tonsured  pei*son8  from  civil  punishment  for  crimes. 
It  was  a  material  improvement  in  the  law  under  Henry  VI. 
that,  instead  of  being  instantly  claimed  by  the  bishop  on 
their  arrest  for  any  criminal  charge,  they  were  compelled  to 
plead  their  privilege  at  their  arraignment,  or  after  convic- 
tion. Henry  YII.  carried  this  much  farther,  by  enacting  that 
clerks  convicted  of  felony  should  be  buraed  in  the  hand. 
And  in  1513  (4  H.  8),  the  benefit  of  clergy  was  entirely 
taken  away  from  mnrderera  and  highway  robbere.  An  ex- 
emption was  still  preserved  for  priests,  deacons,  and  sub- 
deacons.  But  this  Was  not  sufficient  to  satisfy  the  church, 
who  had  been  accustomed  to  shield  under  the  mantle  of  her 
immunity  a  vast  number  of  pei*sons  in  the  lower  degrees  of 
orders,  or  without  any  orders  at  all ;  and  had  owed  no  small 
part  of  her  influence  to  those  who  derived  so  important  a 
Denefit  from  her  protection.  Hence,  besides  violent  language 
in  preaching  against  this  statute,  the  convocation  attacked 
one  Dr.  Standish,  who  had  denied  the  divine  right  of  clerks 
to  their  exemption  from  temporal  jurisdiction.  The  tem- 
poral courts  naturally  defended  Standish  ;  and  the  parlia- 
ment addressed  the  king  to  support  him  against  the  malice 
of  his  persecutors.  Henry,  after  a  full  debate  between  the 
opposite  parties  in  his  presence,  thought  his  prerogative 
concerned  in  taking  the  same  side,  and  the  clergy  sustained 
a  mortifying  defeat.  About  the  same  time  a  citizen  of  Lon- 
don, named  Hun,  having  been  confined  on  a  charge  of  here- 
sy in  the  bishop's  prison,  was  found  hanged  in  his  chamber ; 
and  though  this  was  asserted  to  be  his  own  act,  yet  the 
bishop's  chancellor  was  indicted  for  the  murder  on  such  ve- 
hement presumptions  that  he  would  infallibly  have  been 
convicted,  had  the  attorney-general  thought  fit  to  proceed 
in  the  trial.  This  occurring  at  the  same  time  with  the  af- 
fair of  Standish,  furnished  each  party  with  an  argument ; 
for  the  clergy  maintained  that  they  should  have  no  chance 
of  justice  in  a  temporal  court;  one  of  the  bishops  declaring 
that  the  London  juries  were  so  prejudiced  against  the  church 
that  they  would  find  Abel  guilty  of  the  murder  of  Cain. 
Such  an  admission  is  of  more  consequence  than,  whether 
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Hun  died  by  his  own  hands  or  those  of  a  clergyman ;  and 
the  story  is  chiefly  worth  remembering,  as  it  illustrates  the 
popular  disposition  toward  those  who  had  once  been  the  ob- 
jects of  reverence. 

§  2.  Such  was  the  temper  of  England  when  Martin  Luther 
threw  down  his  gauntlet  of  defiance  against  the  ancient  hie- 
rarchy of  the  catholic  church.  But,  ripe  as  a  great  portion 
of  the  people  might  be  to  applaud  the  elforts  of  this  reformer, 
they  were  viewed  with  no  approbation  by  their  sovereign. 
Henry  had  acquired  a  fair  portion  of  theological  learning, 
and  on  reading  one  of  Luther's  treatises,  was  not  only 
shocked  at  its  tenets,  but  undertook  to  refute  them  in  a 
foimal  answer.*  Kings  who  divest  themselves  of  their  robes 
to  mingle  among  polemical  writers  have  not  perhaps  a  claim 
to  much  deference  from  strangers ;  and  Luther,  intoxicated 
with  arrogance,  and  deeming  himself  a  more  prominent  in- 
dividual among  the  human  species  than  any  monarch,  treat- 
ed Henry,  in  replying  to  his  book,  with  the  rudeness  that 
characterized  his  temper.  A  few  years  Afterward,  indeed,  he 
thought  proper  to  write  a  letter  of  apology  for  the  language 
he  had  held  toward  the  king ;  but  this  letter,  a  strange  med- 
ley of  abjectness  and  impertinence,  excited  only  contempt  in 
Henry,  and  was  published  by  him  with  a  severe  commenta- 
ry.'' Whatever  apprehension,  therefore,  for  the  future  knight 
be  grounded  on  the  humor  of  the  nation,  no  king  in  Europe 
appeared  so  steadfast  in  his  allegiance  to  Rome  as  Henry 
Vin.  at  the  moment  when  a  storm  sprang  up  that  broke 
the  chain  forever. 

§  3.  It  is  certain  that  Henry's  marriage  with  his  brother's 
widow  was  unsupported  b^  any  precedent,  and  that  al- 
though the  pope's  dispensation  mignt  pass  for  a  cure  of  all 
defects,  it  had  been  originally  considered  by  many  pei-sons 
in  a  very  different  light  from  those  unions  which  are  merely 
prohibited  by  the  canons.  He  himself,  on  coming  to  the  age 
of  fourteen,  entered  a  protest  against  the  marriage  which 
had  been  celebrated  more  than  two  years  before,  and  de- 
clared his  intention  not  to  confirm  it;  an  act  which  must 
naturally  be  ascribed  to  his  father.  It  is  true  that  in  this 
very  instrument  we  find  no  mention  of  the  impediment  on 

>  Barnet  Is  confldeofc  that  the  answer  to  Lather  was  not  written  by  Henry- 
(Tol.  ilL,  171),  and  others  have  been  of  the  same  opinion.  The  king,  however,  in  his 
answer  to  Luther's  apologetical  letter,  where  this  was  inslnnated,  declares  it  to  be 
his  own.  From  Henry*s  general  character  and  proneness  to  theological  disputation, 
it  may  be  inferred  that  he  had  at  least  a  considerable  share  in  the  work,  thoogh 
probably  with  the  assistance  of  some  who  had  more  command  of  the  I^tln  language. 

*  Epist  Latheri  ad  Henricum  regem  missa,  etc  Lond.,  1526L  The  letter  bears 
date  at  Wittenberg,  Sept.  1, 1520. 
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the  score  of  affinity ;  yet  it  is  hard  to  suggest  any  other  ob- 
jection, and  possibly  a  common  form  ha(l  been  adopted  in 
drawing  up  the  protest.  He  did  not  cohabit  with  Catherine 
during  his  father's  lifetime.  Upon  his  own  accession  he  was 
remarried  to  her;  and  it  does  not  appear  manifest  at  what 
time  his  scruples  began,  nor  whether  they  preceded  his  pas- 
sion for  Anne  Boleyn.  This,  however,  seems  the  more  proba- 
ble supposition ;  yet  there  can  be  little  doubt  that  weariness 
of  Catherine's  person,  a  woman  considerably  older  than  him- 
self, and  unlikely  to  bear  more  children,  had  a  far  greater 
effect  on  his  conscience  than  the  study  of  Thomas  Aquinas 
or  any  other  theologian.  It  by  no  means  follows  from  hence 
that,  according  to  the  casuistry  of  the  catholic  church  and 
the  principles  of  the  canon  law,  the  merits  of  that  famous 
process  were  so  much  against  Henry,  as,  out  of  dislike  to 
him  and  pity  for  his  queen,  we  are  apt  to  imagine,  and  as  the 
writers  of  that  persuasion  have  subsequently  assumed. 

It  would  be  unnecessary  to  repeat  what  is  told  by  so 
many  historians,  the  vacillating  and  evasive  behavior  of  Clem- 
ent Vll.,  the  assurances  he  gave  the  king,  and  the  arts  with 
which  he  I'eceded  from  them,  the  unfinished  trial  in  England 
before  his  delegates,  Campeggio  and  Wolsey,  the  opinions 
obtained  from  foreign  universities  in  the  king's  favor,  not 
always  without  a  little  bribery,  and  those  of  the  same  import 
at  home,  not  given  without  a  little  intimidation,  or  the  tedi- 
ous continuance  of  the  process  after  its  adjournment  to  Rome. 
More  than  five  years  had  elapsed  from  the  first  application 
to  the  pope,  before  Henry,  though  by  natui*e  the  most  un- 
controllable of  mankind,  though  irritated  by  perpetual  chi- 
canery and  breach  of  promise,  though  stimulated  by  impa- 
tient love,  presumed  to  set  at  naught  the  jurisdiction  to 
which  he  bad  submitted,  by  a  marriage,  with  Anne.  Even 
this  was  a  furtive  step ;  and  it  was  not  till  compelled  by  the 
consequences  that  he  avowed  her  as  his  wife,  and  was  final- 
ly divorced  from  Catherine  by  a  sentence  of  nullity,  which 
would  more  decently,  no  doubt,  have  preceded  his  second 
marriage.  But,  determined  as  his  mmd  had  become,  it 
was  plainly  impossible  for  Clement  to  have  conciliated  him 
by  any  thing  short  of  a  decision  which  he  could  not  utter 
without  the  Toss  of  the  emperor's  favor,  and  the  ruin  of  his 
own  family's  interests  in  Italy.  And  even  for  less  selfish 
reasons  it  was  an  extremely  embarrassing  measure  for  the 
pope,  in  the  critical  circumstances  of  that  age,  to  set  aside  a 
dispensation  granted  by  his  predecessor ;  knowing  that,  how- 
ever some  erroneous  allegations  of  fact  contained  therein 


46  RUPTURE  WITH  ROME.  Chap.  II. 

might  serve  for  an  outward  pretext,  yet  the  principle  on 
which  the  divorce  was  commonly  supported  in  Europe  went 
generally  to  restrain  the  dispensing  power  of  the  holy  see. 
It  was  the  aim  of  Clement  to  delude  Efenry  once  more  by  his 
promises ;  but  this  was  prevented  by  the  more  violent  meas* 
ure  into  which  the  cardmals  forced  him,  of  a  definitive  sen- 
tence in  favor  of  Catherine,  whom  the  king  was  required  un- 
der pain  of  excommunication  to  take  back  as  his  wife.  This 
sentence  of  the  23d  of  March,  1534,  proved  a  declaration  of 
interminable  war;  and  the  king  resolved  to  break  off  all  in- 
tercourse forever,  and  trust  to  his  own  prerogative  and  pow- 
er over  his  subjects  for  securing  the  succession  to  the  crown 
in  the  line  which  he  designed. 

§  4.  But,  long  before  this  final  cessation  of  iutercoui-se 
with  that  court,  Henry  had  entered  upon  a  course  of  meas- 
ures which  would  have  opposed  fresh  obstacles  to  a  renewal 
of  the  connection.  He  had  found  a  great  part  of  his  subjects 
in  a  disposition  to  go  beyond  all  he  could  wish  in  sustaining 
his  quarrel,  not  in  this  instance  from  mere  terror,  but  because 
a  jealousy  of  ecclesiastical  power  and  of  the  Roman  court 
had  Ions:  been  a  sort  of  national  sentiment  in  England.  The 
pope's  avocation  of  the  process  to  Rome,  by  which  his  du- 
plicity and  alienation  from  the  king's  side  were  made  evident, 
and  the  disgrace  of  Wolsejr,  took  place  in  the  summer  of 
1529.  The  parliament  which  met  soon  afterward  was  con- 
tinued through  several  sessions  (an  unusual  circumstance), 
till  it  completed  the  separation  of  this  kingdom  from  the  su- 
premacy of  Rome.  In  the  progress  of  ecclesiastical  usurpa- 
tion, the  papal  and  episcopal  powers  had  lent  mutual  support 
to  each  other;  both  consequently  were  involved  in  the  same 
odium,  and  had  become  the  object  of  restrictions  in  a  similar 
spirit.  Warm  attacks  were  made  on  the  clergy  by  speeches 
in  the  commons,  which  bishop  Fisher  severely  reprehended 
in  the  upper  house.  This  provoked  the  commons  to  send  a 
complaint  to  the  king  by  their  speaker,  demanding  repara- 
tion ;  and  Fisher  explained  away  the  words  that  had  given 
offense.  An  act  passed  to  limit  the  fees  on  probates  of  wills, 
a  mode  of  ecclesiastical  extortion  much  complained  of,  and 
upon  mortuaries.  The  next  proceeding  was  of  a  far  more 
serious  nature.  It  was  pretended  that  Wolsey's  exercise  of 
authority  as  papal  legate  contravened  a  statute  of  Richard 
IL,  and  that  both  himself  and  the  whole  body  of  the  clergy, 
by  their  submission  to  him,  had  incurred  the  penalties  of  a 
praBmunire,  that  is,  the  forfeiture  of  their  movable  estate,  be- 
sides imprisonment  at  discretion.     These  old  statutes  in  re- 
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straint  of  the  papal  jarisdiction  had  been  so  little  regarded, 
and  so  many  legates  had  acted  in  England  without  objection, 
that  Henry^s  prosecution  of  the  church  on  this  occasion  was 
extremely  harsh  and  unfair.  The  clergy,  however,  now  felt 
themselves  to  be  the  weaker  party.  In  convocation  they 
implored  the  king's  clemency,  and  obtained  it  by  paying  a 
large  sum  of  money.  In  their  petition  he  was  styled  the 
protector  and  supreme  head'of  the  church  and  clei*gy  of  En- 
gland. Many  of  that  body  were  staggered  at  the  unexpect- 
ed introduction  of  a  title  that  seemed  to  strike  at  the  suprem- 
acy they  had  always  acknowledged  in  the  Roman  see.  And 
ill  the  end  it  passed  only  with  a  very  suspicious  qualification, 
"  so  far  as  is  permitted  by  the  law  of  Christ."  Henry  had 
previously  given  the  pope  several  intimations  that  he  could 
proceed  in  his  divorce  without  him.  For,  besides  a  strong 
i^emoustrance  by  letter  from  the  temporal  peei*s  as  well  as 
bishops  against  the  procrastination  of  sentence  in  so  just  a 
suit,  the  opinions  of  English  and  foreign  universities  had 
been  laid  before  both  houses  of  parliament  and  of  convoca- 
tion, and  the  divorce  approved  without  difficulty  in  the  for- 
mer, and  by  a  great  majority  in  the  latter.  These  proceedings 
took  place  in  the  first  months  of  1531,  while  the  king's  am- 
bassadors at  Rome  w«re  still  pressing  for  a  favorable  sen- 
tence, thoijgh  with  diminished  hopes.  Next  year  the  an- 
nats,  or  first-fruits  of  benefices,  a  constant  source  of  discord 
bet  ween  the  nations  of  Europe  and  their  spiritual  chief,  were 
taken  away  by  act  of  parliament ;  but  with  a  remarkable 
condition,  that  if  the  pope  would  either  abolish  the  payment 
of  annats,  or  reduce  them  to  a  moderate  burden,  the  king 
might  declare  before  the  next  session,  by  lettera  patent, 
whether  this  act,  or  any  part  of  it,  should  be  observed.  It 
was  accordingly  confirmed  by  letters  patent  more  than  a 
year  after  it  received  the  royal  assent. 

It  is  difficult  for  us  to  determine  whether  the  pope,  by  con- 
ceding to  Henry  the  great  object  of  his  solicitude,  could  in 
this  stage  have  not  only  arrested  the  progress  of  the  schism, 
but  recovered  his  former  ascendency  over  the  English  church 
and  kingdom.  But  probably  he  could  not  have  done  so  in 
its  full  extent.  Sir  Thomas  Moi*e,  who  had  rather  complied 
than  concurred  with  the  proceedini]^s  for  a  divorce  (though 
his  acceptance  of  the  great  seal  on  ^Volsey's  disgrace  would 
have  been  inconsistent  with  his  character,  had  he  been  alto- 
gether opposed  in  conscience  to  the  king's  measures),  now 
thought  It  necessary  to  resign,  when  the  papal  authority  was 
steadily,  though  gradually,  assailed.     In  the  next  session  an 
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act  was  passed  to  take  away  all  appeals  to  Rome  from  ec- 
clesiastical courts,  which  annihilated  at  one  stroke  the  juris- 
diction built  on  long  usage  and  on  the  authority  of  the  false 
decretals.  This  law  i*endered  the  king's  second  marriage, 
which  had  preceded  it,  secure  from  being  annulled  by  the 
papal  court.  Henry,  however,  still  advanced  very  cautiously, 
and  on  the  death  of  Warham,  archbishop  of  Canterbury,  not 
long  before  this  time,  applied  to  Rome  lor  the  usual  bulls  in 
behalf  of  Cranmer,  whom  he  nominated  to  the  vacant  see. 
These  were  the  last  bulls  obtained,  *and  probably  the  last  in- 
stance of  any  exercise  of  the  papal  supremacy  in  this  reis^n. 
An  act  followed  in  the  next  session,  that  bishops  elected  by 
their  chapter  on  a  royal  recommendation  should  be  conse- 
crated, and  archbishops  receive  the  pall,  without  suing  for 
the  pope's  bulls.  All  dispensations  and  licenses  hitherto 
granted  by  that  court  were  set  aside  by  another  statute,  and 
the  power  of  issuing  them  in  lawful  cases  transferred  to 
the  archbishop  of  Canterbury.  The  king  is  in  this  act  re- 
cited to  be  the  supreme  head  of  the  church  of  England,  as 
the  clergy  had  two  years  before  acknowledged  in  convoca- 
tion. But  this  title  was  not  formally  declared  by  parlia- 
ment to  appertain  to  the  crown  till  the  ensuing  session  of 
parliament. 

By  these  means  was  the  church  of  England  altogether 
emancipated  from  the  superiority  of  that  of  Rome,  f'or  as 
to  the  I^ope's  merely  spiritual  primacy  and  authority  in  mat- 
ters of  faith,  which  are,  or  at  least  were,  defended  by  Catho- 
lics of  the  Galilean  or  Cisalpine  school  on  quite  different 
grounds  from  his  jurisdiction  or  his  legislative  power  in 
points  of  discipline,  they  seem  to  have  attracted  little  pecul- 
iar attention  at  the  time,  and  to  have  dropped  off  as  adead 
branch,  when  the  axe  had  lopped  the  fibres  that  gave  it 
nourishment  Like  other  momentous  revolutions,  this  di- 
vided the  judgment  and  feelings  of  the  nation.  In  the  previ- 
ous affair  of  Catherine's  divorce,  generous  minds  were  more 
influenced  by  the  rigor  and  indignity  of  her  treatment  than 
by  the  king's  inclinations,  or  the  venal  opinions  of  foreign 
doctors  in  law.  Bellay,  bishop  of  Bayonne,  the  French  am- 
bassador at  London,  wrote  home  in  1528  that  a  revolt  was 
apprehended  from  the  general  unpopularity  of  the  divoree. 
Much  difficulty  was  found  in  procuring  the  judgments  of 
Oxford  and  Cambridge  against  the  marriage;  which  was 
effected  in  the  former  case,  as  is  said,  by  excluding  the 
masters  of  arts,  the  younger  and  less  worldly  part  of  the 
university,  from  their  right  of  suffrage.     Even  so  late  as 
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1532,  in  the  pliant  house  of  commons,  a  member  had  the 
boldness  to  move  an  address  to  the  king  that  he  would  take 
back  his  wife.  And  this  temper  of  the  people  seems  to  have 
been  the  great  inducement  with  Henry  to  postpone  any  sen- 
tence by  a  domestic  jurisdiction,  so' long  as  a  chance  of  the 
pope's  sanction  remained. 

The  aversion  entertained  by  a  large  part  of  the  community, 
and  especially  of  the  clerical  order,  toward  the  divorce,  was 
not  perhaps  so  generally  founded  upon  motives  of  justice  and 
compassion  as  on  the  obvious  tendency  which  its  prosecution 
latterly  manifested  to  bring  about  a  separation  from  Rome. 
Though  the  principal  Lutherans  of  Germany  were  far  less 
favorably  disposed  to  the  king  in  their  opinions  on  this  sub- 
ject than  the  catholic  theologians,  holding  that  the  prohibi- 
tion of  marrying  a  brother's  widow  in  the  Levitical  law  was 
not  binding  on  Christians,  or  at  least  that  the  marriage 
ought  not  to  be  annulled  after  so  many  years'  continuance, 
yet  in  England  the  interests  of  Anne  Boleyn  and  of  the 
Keformation  were  considered  as  the  same.  She  was  herself 
strongly  suspected  of  an  inclination  to  the  new  tenets ;  and 
her  friend  Cranmer  had  been  the  most  active  person  both 
in  promoting  the  divorce  and  the  recognition  of  the  king's 
supremacy.  The  latter  was,  as  I  imagine,  by  no  means  un- 
acceptable to  the  nobility  and  gentry,  who  saw  in  it  the  only 
effectual  method  of  cutting  off  the  papal  exactions  that  had 
so  long  impoverished  the  realm ;  nor  yet  to  the  citizens  of 
London  and  other  large  towns,  who,  with  the  same  dislike  of 
the  Roman  court,  had  begun  to  acquire  some  taste  for  the 
protestant  doctrine.  But  the  common  people,  especially  in 
remote  countries,  had  been  used  to  an  implicit  reverence  for 
the  holy  see,  &nd  had  suffered  comparatively  little  by  its  im- 
positions. They  looked  up  also  to  their  own  teachera  as 
guides  in  faith ;  and  the  main  body  of  the  clergy  were  cer- 
tainly very  reluctant  to  tear  themselves,  at  the  pleasure  of 
a  disappointed  monarch,  in  the  most  dangerous  crisis  of 
religion,  from  the  bosom  of  catholic  unity.  They  complied 
indeed  with  all  the  measures  of  government  far  more  than 
men  of  rigid  conscience  could  have  endured  to  do ;  but  many, 
who  wanted  the  courage  of  More  and  Fisher,  were  not  far 
removed  from  their  way  of  thinking.'    This  repugnance  to 

*  Strype,  pajMlm.  Tanstal,  Oardioer,  and  Bonner  wrote  in  favor  of  the  royal  sn- 
premtcy ;  aU  of  them,  no  doubt,  insincerely.  The  first  of  these  has  escaped  severe 
censure  by  the  mildness  of  his  general  character,  bat  was  full  as  much  a  temporizer 
as  Cranmer.  Bat  the  history  of  this  period  has  been  written  with  snch  nndisgaised 
partiality  by  Bamet  and  Strype  on  the  one  hand,  and  lately  by  Dr.  Lingard  on  the 
other,  that  it  is  almost  amasing  to  find  the  most  opposite  conclusions  and  general 
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60  great  an  alteration  showed  itself  above  all  in  the  monastic 
ordere,  some  of  whom  by  wealth,  hospitiility,  and  long-estab- 
lished dignity,  others  by  activity  in  preaching  and  confess- 
ing, enjoyed  a  very  considerable  inflaence  over  the  poorer 
class.  But  they  had  to*deal  with  a  sovereign  whose  policy 
as  well  as  temper  dictated  that  he  had  no  safety  but  m  aa- 
vancing;  and  their  disaffection  to  his  government,  while  it 
overwhelmed  them  in  ruin,  produced  a  second  grand  innova- 
tion in  the  ecclesiastical  polity  of  England. 

§  5.  The  enormous,  and  in  a  great  measure  ill-gotten,  opu- 
lence of  the  regular  clergy  had  long  since  excited  jealousy 
in  every  part  of  Europe.  Though  the  statutes  of  mortmain 
under  Edward  L  and  Edward  lU.  had  put  some  obstacle  to 
its  increase,  yet,  as  these  were  eluded  by  licenses  of  aliena- 
tion, a  larger  proportion  of  landed  wealth  was  constantly 
accumulating  m  hands  which  lost  nothing  that  they  had 
grasped.  A  writer  much  inclined  to  paitiality  toward  the 
monasteries  says  that  they  held  not  one-fiflh  part  of  the 
kingdom ;  no  insignificant  patrimony !  He  adds,  what  may 
probably  be  true,  that  through  granting  easy  leases  they  did 
not  enjoy  more  than  one-tenth  in  value.  These  vast  pos- 
sessions were  very  unequally  distributed  among  four  or  five 
himdred  monasteries.  Some  abbots,  as  those  of  Reading, 
Glanstonbury,  and  Battle,  lived  in  princely  splendor,  and 
were  in  every  sense  the  spiritual  peers  and  magnates  of  the 
realm.  In  other  foundations  the  revenues  did  little  more 
than  afford  a  subsistence  for  the  monks  and  defray  the  need- 
ful expenses.  As  they  were  in  general  exempted  from  epis- 
copal visitation,  and  intrusted  with  the  care  of  their  own 
discipline,  such  abuses  had  gradually  prevailed  and  gained 
st|*ength  by  connivance  as  we  may  naturally  expect  m  cor- 
porate bodies  of  men  leading  almost  of  necessity  useless  and 
mdolent  lives,  and  in  whom  very  indistinct  views  of  moral 
obligations  were  combined  with  a  great  facility  of  violating 
them.  The  vices  that  for  many  ages  had  been  supposed  to 
haunt  the  monasteries  had  cei-tainfy  not  lefl  their  precincts 
in  that  of  Henry  VIH.  Wolsey,  as  papal  legate,  at  the  in- 
stigation of  Fox,  bishop  of  Hereford,  a  lavorer  of  the  Refor- 
mation, commenced  a  visitation  of  the  professed  as  well  as 
secular  clergy  in  1623,  in  consequence  of  the  general  com- 
plaint against  their  manners.  This  great  minister,  though 
not  perhaps  very  rigid  as  to  the  morality  of  the  church,  was 

results  fh)m  nearly  the  same  premises.  Collier,  though  with  many  prejudices  of 
his  own,  is,  all  thiiig:B  considered,  the  fairest  of  our  ecclesiastical  writers  as  to  this 
reign. 
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the  first  who  set  an  example  of  reforming  monastic  founda- 
tions in  the  most  efficacious  manner,  by  converting  their  rev- 
enues to  different  purposes.  Full  of  anxious  zeal  for  promo- 
ting education,  the  noolest  part  of  his  character,  he  obtained 
bulls  from  Rome  suppressing  many  convents  (among  which 
was  that  of  St.  Frideswide  at  Oxford),  in  order  to  erect  and 
endow  a  new  college  in  that  university,  his  favorite  work, 
which  after  his  fall  was  more  completely  established  by  the 
nan>e  of  Christ  Church.  A  few  more  .were  afterward  extin- 
guished through  his  instigation;  and  thus  the  prejudice 
against  interference  with  this  species  of  property  was  some- 
what worn  off,  and  men^s  minds  gradually  prepared  for  the 
sweeping  confiscations  of  Cromwell.  The  king,  indeed,  was 
abundantly  willing  to  replenish  his  exchequer  by  violent 
means,  and  to  avenge  himself  on  those  who  gainsaid  his 
supremacy ;  but  it  was  this  able  statesman  who,  prompted 
both  by  the  natural  appetite  of  ministers  for  the  subject's 
money,  and,  as  has  been  generally  surmised,  by  a  secret  par- 
tiality toward  the  Reformation,  devised  and  carried  on  with 
complete  success,  if  not  with  the  utmost  prudence,  a  measure 
of  no  inconsiderable  hazard  and  difficulty.  For  such  it  sure- 
ly was  under  a  system  of  government  which  rested  so  much 
on  antiquity,  and  in  spite  of  the  peculiar  sacredness  which 
the  English  attach  to  all  freehold  property,  to  annihilate  so 
many  pi'escriptive  baronial  tenures,  the  possessors  whereof 
composed  more  than  a  third  part  of  the  house  of  lords,  and 
to  subject  so  many  estates  which  the  law  had  rendered  in- 
alienable, to.  maxims  of  escheat  and  forfeiture  that  had  never 
been  held  applicable  to  their  tenure.  But  for  this  purpose 
it  was  necessary,  by  exposing  the  gross  corruptions  of  mon- 
asteries, both  to  intimidate  the  regular  clergy  and  to  excite 
popular  indignation  against  them.  It  is  not  to  be  doubted 
that  in  the  visitation  of  the^e  foundations  under  the  direc- 
tion of  Cromwell,  as  lord  vicegerent  of  the  king's  ecclesias- 
tical supremacy,  many  things  were  done  in  an  arbitrary  man- 
ner, and  much  was  unfairly  represented.  Yet  the  reports 
of  these  visitors  are  so  minute  and  specific  that  it  is  rather  a 
preposterous  degree  of  incredulity  to  reject  their  testimony 
whenever  it  bears  hard  on  the  regulars.  It  is  always  to  be 
remembered  that  the  vices  to  which  they  bear  witness  are 
not  only  probable  from  the  nature  of  auch  foundations,  but 
are  imputed  to  them  by  the  most  respectable  writera  of  pre- 
ceding ages.  Nor  do  I  find  that  the  reports  of  this  visita- 
tion were  impeached  for  general  falsehood  in  that  age,  what- 
ever exaggeration  there  might  be  in  particular  cases.    And 
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surely  the  commendation  bestowed  on  some  religious  hoases 
as  pure  and  unexceptionable,  may  afford  a  presumption  that 
the  censure  of  others  was  not  an  indiscriminate  prejudging 
of  their  merits. 

The  dread  of  these  visitors  soon  induced  a  number  of  ab- 
bots to  make  surrenders  to  the  king ;  a  step  of  very  ques- 
tionable legality.  But  in  the  next  session  the  smaller  con- 
vents, whose  revenues  were  less  than  £200  a  year,  were  sup- 
pressed by  act  of  parliament  to  the  number  of  three  hundred 
and  seventy-six,  and  their  estates  vested  in  the  crown.  This 
summary  spoliation  led  to  the  great  northern  rebellion  soon 
afterward.  It  was,  in  fact,  not  merely  to  wound  the  people's 
strongest  impressions  of  religion,  and  especially  those  con- 
nected with  their  departed  mends  for  whose  souls  prayers 
were  offered  in  the  monasteries,  but  to  deprive  the  indigent 
in  many  places  of  succor,  and  the  better  rank  of  hospitable 
reception.  This  of  course  was  experienced  in  a  far  greater 
degree  at  the  dissolution  of  the  larger  monasteries,  which 
took  place  in  1540.  But  Henry  having  entirely  subdued  the 
rebellion,  and  being  now  exceedingly  dreaded  by  both  the 
religious  parties,  this  measure  produced  no  open  resistance, 
though  there  seems  to  have  been  less  pi*etext  for  it  on  the 
score  of  immorality  and  neglect  of  discipline  than  was  found 
for  abolishing  the  smaller  convents.  These  great  founda- 
tions were  all  surrendered;  a  few  excepted,  which,  against 
every  principle  of  received  law,  were  held  to  fall  by  the  at- 
tainder of  their  abbots  for  high  treason.  Parliament  had 
only  to  confirm  the  king's  title  arising  out  of  these  surren- 
ders and  forfeitures.  Some  historians  assert  •the  monks  to 
have  been  turaed  adrift  with  a  small  sura  of  money.  But  it 
rather  appears  that  they  generally  received  pensions  not  in- 
adequate, and  which  are  said  to  have  been  pretty  faithfully 
paid.  These,  however,  wei-e  ^luntary  gifts  on  the  part  of 
the  crown.  For  the  parliament  which  dissolved  the  monas- 
tic foundations,  while  it  took  abundant  care  to  preserve  any 
rights  of  property  which  private  persons  might  enjoy  oveV 
the  estates  thus  escheated  to  the  crown,  vouchsafed  not  a 
word  toward  securing  the  slightest  compensation  to  the  dis- 
possessed owners. 

The  fall  of  the  mitred  abbots  changed  the  proportions  of 
the  two  estates  which  constitute  the  upper  house  of  parlia- 
ment. Though  the  number  of  abbots  and  priora  to  whom 
writs  of  summons  were  directed  varied  considerably  in  dif- 
ferent parliaments,  they  always,  joined  to  the  twenty-one 
bishops,  preponderated  over  the  temporal  peei-s.     It  was  no 
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longer  possible  for  the  prelacy  to  offer  an  efficacious  opposi- 
tion to  the  reformation  they  abhorred.  Their  own  baronial 
tenare,  their  high  dignity  as  legislative  councilors  of  the 
land,  remained ;  bat,  one  branch  as  ancient  and  venerable  as 
their  own  thus  lopped  off,  the  spiritual  aristocracy  was  re- 
duced to  play  a  very  secondary  part  in  the  councils  of  the 
nation.  ]S  or  could  the  Protestant  religion  have  easily  been 
established  by  legal  methods  under  Edward  and  Elizabeth 
without  this  previous  destruction  of  the  monasteries.  I 
must  own  myself  of  opinion,  both  that  the  abolition  of  mo- 
nastic institutions  might  have  been  conducted  in  a  manner 
consonant  to  justice  as  well  as  policy,  and  that  Henry's  pro- 
fuse alienation  of  the  abbey  lands,  however  illaudable  in  its 
motive,  has  proved  upon  the  whole  more  beneficial  to  En- 
gland than  any  other  disposition  would  have  turned  out.  I 
can  not,  until  some  broad  principle  is  made  more  obvious 
than  it  ever  has  vet  been,  do  such  violence  to  all  common 
notions  on  the  subject,  as  to  attach  an  equal  inviolability  to 
private  and  corporat.e  property.  In  estates  held,  as  we  call 
ft,  in  mortmaiD,  there  is  do  intercommanity,  no  nltural  priv 
ity  of  interest,  between  the  present  possessor  and  those  who 
may  succeed  him ;  and  as  tne  former  can  not  have  any  pre- 
text for  complaint,  if,  his  own  rights  being  preserved,  the 
legislature  should  alter  the  course  of  transmission  afler  his 
decease,  so  neither  is  any  hardship  sustained  by  others,  un- 
less their  succession  has  been  already  designated  or  rendered 
probable.  Corporate  property  therefore  appears  to  stand  on 
a  very  different  footing  from  that  of  private  individuals ;  and 
while  all  in^ngements  of  the  estaolished  privileges  of  the 
latter  are  to  be  sedulously  avoided,  and  hela  justifiable  only 
by  the  strongest  motives  of  public  expediency,  we  can  not 
but  admit  the  full  ris^ht  of  the  lesrislature  to  new-mold  and 
regulate  the  former,  in  all  that  does  not  involve  existing  in- 
terests, upon  far  slighter  reasons  of  convenience.  If  Henry 
had  been  content  with  prohibiting  the  profession  of  religious 
persons  for  the  future,  and  bad  gradually  diverted  their  rev- 
enues instead  of  violently  confiscating  them,  no  Protestant 
could  have  found  it  easy  to  censure  his  policy. 

It  is  indeed  impossible  to  feel  too  much  indignation  at  the 
spirit  in  which  these  proceedings  were  conducted.  Besides 
the  hardship  sustained  by  so  many  persons  turned  loose  upon 
society,  for  whose  occupations  they  were  unfit,  the  indiscrim- 
inate destruction  of  convents  produced  several  public  mis- 
chiefs. The  visitors  themselves  strongly  interceded  for  the 
nunnery  of  Godstow,  as  iiTeproachably  managed,  and  an  ex' 
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cellent  place  of  education ;  and  no  doubt  some  other  founda- 
tions should  have  been  preserved  for  the  same  i-eason.  Lat- 
imer, who  could  not  have  a  prejudice  on  that  side,  begged 
earnestly  that  the  priory  of  Malvern  might  be  spared  for  the 
maintenance  of  preaching  and  hospitality.  It  was  ur^ed  for 
Hexham  abbey  that,  there  not  being  a  house  for  many  miles 
in  that  part  of  England,  the  country  would  be  in  danger  of 
going  to  wastes  Abd  the  total  want  of  inns  in  many  parts 
of  the  kingdom  must  have  rendered  the  loss  of  these  hospi- 
table places  of  reception  a  seiious  grievance.  These,  and 
probably  other  reasons,  ought  to  have  checked  the  destroy- 
ing spirit  of  reform  in  its  career,  and  suggested  to  Henry's 
councilors  that  a  few  years  would  not  be  ill  consumed  in  con- 
triving new  methods  of  attaining  the  beneficial  effects  which 
monastic  institutions  had  not  failed  to  produce,  and  in  pre- 
paring the  people's  minds  for  so  important  an  innovation. 

The  suppression  of  monasteries  poured- in  an  instant  such 
a  torrent  of  wealth  upon  the  crown  as  has  seldom  been  equal- 
ed in  any  country  by  the  confiscations  following  a  subdued 
rebellion.  The  clear  yearly  value  was  rated  at  £131,607; 
but  was  in  reality,  if  we  believe  Burnet,  ten  times  as  great ; 
the  courtiers  undervaluing  those  estates  in  order  to  obtain 
grants  or  sales  of  them  more  easily.  It  is  certain,  however, 
that  Bni-net's  supposition  eiTS  extravagantly  on  the  other 
side.  The  movables  of  the  smaller  monasteries  alone  were 
reckoned  at  £100,000;  and  as  the  rents  of  these  were  less 
than  a  fourth  of  the  whole,  we  may  calculate  the  aggregate 
value  of  movable  wealth  in  the  same  proportion.  All  this 
was  enough  to  dazzle  a  more  prudent  mmd  than  that  of 
Henry,  and  to  inspire  those  sanguine  dreams  of  inexhaustible 
afiinence  with  which  private  men  are  so  often  filled  by  sud- 
den prosperity. 

The  greater  part  of  these  immense  endowments  was  dissi- 
pated in  profuse  grants  to  the  courtiers,  who  frequently  con- 
trived to  veil  their  acquisitions  under  cover  of  a  purchase 
from  the  crown.  It  has  been  surmised  that  Cromwell,  in 
his  desire  to  promote  the  Reformation,  advised  the  king  to 
make  this  partition  of  abbey  lands  among  the  nobles  and 
gentry,  either  by  grant,  or  by  sale  on  easy  terras,  that,  being 
thus  bound  by  the  sure  ties  of  private  interest,  they  might 
always  oppose  any  return  toward  the  dominion  of  Rome.  In 
Mary's  reign,  accordingly,  her  parliament,  so  obsequious  in 
all  matters  of  religion,  adhered  with  a  firm  grasp  to  the  pos- 
session of  church  lands ;  nor  could  the  papal  supremacy  be 
re-established  until  a  sanction  was  given  to  their  enjoyment. 
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Aod  we  may  ascribe  part  of  the  zeal  of  the  same  class  in 
bringing  back  and  preserving  the  reformed  church  under 
Elizabeth  to  a  similar  motive;  not  that  these  gentlemen 
were  hypocritical  pretendere  to  a  belief  they  did  not  enter- 
tain,  but  that,  according  to  the  general  laws  of  human  na- 
ture, they  gave  a  readier  i*eceptioa  to  truths  which  made 
their  estates  more  secure. 

But  if  tha  participation  of  so  many  persons  in  the  spoils 
of  ecclesiastical  property  gave  stability  to  the  new  i*eligion, 
by  pledging  them  to  its  support,  it  was  also  of  no  slight  ad- 
vantage to  our  civil  constitution,  strengthening,  and  as  it 
were  infusing  new  blood  into,  the  territorial  aristocracy,  who 
were  to  withstand  the  enormous  prerogative  of  the  crown. 
For  if  it  be  true,  as  surely  it  is,  that  wealth  is  power,  the  dis- 
tribution of  so  large  a  portion  of  the  kingdom  among  the  no- 
bles and  gentry,  the  elevation  of  so  many  new  families,  and 
the  increased  opulence  of  the  more  ancient,  must  have  sensi- 
bly affected  their  weight  in  the  balance.  Those  families  in- 
deed, within  or  without  the  bounds  of  the  peerage,  which  are 
now  deemed  the  most  considerable,  will  be  found,  with  no 
great  number  of  exceptions,  to  have  first  become  conspicuous 
under  the  Tudor  line  of  kings ;  and,  if  we  could  trace  the 
titles  of  their  estates,  to  have  acquired  no  small  portion  of 
them,  mediately  or  immediately,  from  monastic  or  other  ec- 
clesiastical foundations. 

A  very  ungrounded  prejudice  had  long  obtained  currency, 
and  notwithstanding  the  contradiction  it  has  experienced  m 
our  more  accurate  age,  seems  still  not  eradicated,  that  the 
alms  of  monasteries  maintained  the  indigent  throughout  the 
kingdom,  and  that  the  system  of  parochial  relief,  now  so 
much  the  topic  of  complamt,  was  rendered  necessary  by  the 
dissolution  of  those  beneficent  foundations.  There  can  be  no 
doubt  that  many  of  the  impotent  poor  derived  support  from 
their  charity.  But  the  blind  eleemosynary  spirit  inculcated 
by  the  Romish  church  is  notoriously  the  cause,  not  the  cure, 
of  beggary  and  wretchedness.  The  monastic  foundations, 
scattered  m  different  counties,  but  by  no  means  at  regular 
distances,  and  oflen  in  sequestered  places,  could  never  answer 
the  end  of  local  and  limited  succor,  meted  out  in  just  propor- 
tion to  the  demands  of  poverty.  Their  gates  might  indeed 
be  open  to  those  who  knocked  at  them  for  alms,  and  came 
in  search  of  streams  that  must  always  be  too  scanty  for  a 
thirsty  multitude.  Nothing  could  have  a  stronger  tendency 
to  promote  that  vagabond  mendicity,  which  unceasing  and 
very  severe  statutes  were  enacted  to  repress.     It  was  and 
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mast  always  continue  a  bard  problem,  to  discover  tbe  meaOs 
of  i*escuing  tbose  wbom  labor  can  not  maintain  from  tbe  last 
extremities  of  helpless  suffering.  Tbe  regular  clergy  were 
in  all  respects  ill  fitted  for  this  great  office  of  bumanity. 
Even  while  tbe  monasteries  were  yet  standing,  the  scheme 
of  a  provision  for  tbe  poor  had  been  adopted  by  tbe  legisla- 
ture, by  means  of  regular  collections,  which  in  the  course  of 
a  long  series  of  statutes,  ending  in  the  43d  of  Elizabeth,  were 
almost  insensibly  converted  into  compulsory  assessments.* 
It  is  by  no  means  probable  that,  ]}owever  some  in  particular 
districts  may  have  had  to  lament  the  cessation  of  hospitality 
in  the  convents,  tbe  poor  in  general,  after  some  time,  were 
placed  in  a  worse  condition  by  their  dissolution ;  nor  are  we 
to  forget  that  the  class  to  whom  tbe  abbey  lands  have  fallen 
have  been  distinguished  at  all  times,  and  never  more  than  in 
the  first  century  after  that  transference  of  property,  for  their 
charity  and  munificence. 

These  two  great  political  measures — the  separation  from 
the  Roman  see,  and  the  suppression  of  monasteries — so  brdke 
the  vast  power  of  the  English  clergy,  and  humbled  their 
spirit,  that  they  became  the  most  abject  of  Henry's  vassals, 
and  dared  not  offer  any  steady  opposition  to  bis  caprice,  even 
when  it  led  him  to  make  innovations  in  the  essential  parts  of 
their  religion.  It  is  certain  that  a  large  majority  of  that 
order  would  gladly  have  retained  their  allegiance  to  Rome, 
and  that  they  viewed  with  horror  the  downfall  of  the  mon- 
asteries. In  rending  away  so  much  that  had  been  incorpo- 
rated with  the  public  faith  Henry  seemed  to  prepare  the  road 
for  the  still  more  radical  changes  of  the  reformers.  These,  a 
numerous  and  increasing  sect,  exulted  by  turns  in  the  inno- 
vations he  promulgated,  lamented  their  dilatoriness  and  im- 
perfection, or  trembled  at  the  reaction  of  his  bigotry  against 
themselves.  Trained  in  the  school  of  theological  contro- 
versy, and  drawing  from  those  bitter  waters  msh  aliment 
for  his  sanguinary  and  imperious  temper,  he  displayed  the 
impartiality  of  bis  intolerance  by  alternately  persecuting  the 
two  conflicting  parties.  We  all  have  read  how  three  per- 
sons convicted  of  disputing  his  supremacy,  and  three  deni- 
ers  of  tran substantiation,  were  drawn  on  the  same  hurdle 
to  execution.    But  the  doctrinal  systemr  adopted  by  Henry 

*  Tbe  first  act  for  the  relief  of  tbe  Impotent  poor  passed  in  1535  (27  H.  8,  c.  85). 
By  tbis  statute  no  alms  were  allowed  to  be  given  to  beggars,  on  pnln  of  forfeiting 
ten  times  the  valne;  bnt  a  collection  was  to  be  made  in  every  parish.  The  com- 
polsory  contribntions,  properly  speaking,  began  in  1572  (14  Eliz.,  c.  5).  Bnt  by  an 
earlier  statute,  1  Edw.  6,  c  3,  the  bishop  was  empowered  to  proceed  in  his  court 
against  such  as  should  refuse  to  contribute,  or  dissuade  others  fh>m  doing  so. 
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in  the  latter  yeara.  of  his  reign,  varying,  indeed,  in  some 
measure  from  time  to  time,  was  about  equally  removed  from 
popish  and  protestant  orthodoxy.  The  corporal  presence  of 
Christ  in  the  consecrated  elements  was  a  tenet  which  no  one 
might  dispute  without  incun-ing  the  penalty  of  death  by 
fire ;  and  the  king  had  a  capricious  partiality  to  the  Romish 
practice  in  those  very  points  where  a  great  many  real  cath- 
olics on  the  Continent  were  earnest  for  its  alteration,  the 
communion  of  the  laity  by  bread  alone,  and  the  celibacy  of 
the  clergy.  But  in  several  other  respects  he  was  wrought 
upon  by  Cranmer  to  draw  pretty  near  to  the  Lutheran  creed, 
and  to  permit  such  explications  to  be  given  in  the  books  set 
forth  by  his  authority,  "The  Institution,"  and  the  "Erudi- 
tion of  a  Christian  Man,"  as,  if  they  did  not  absolutely  pro- 
scribe most  of  the  ancient  opinions,  threw  at  best  much 
doubt  upon  them,  and  gave  intimations  which  the  people, 
now  become  attentive  to  these  questions,  were  acute  enough 
to  interpret. 

§  6.  It  was  natural  to  suspect,  from  the  previous  temper 
of  the  nation,  that  the  revolutionary  spirit  which  blazed  out 
in  Germany  would  spread  rapidly  over  England.  Books 
printed  in  Germany  or  in  the  Flemish  provinces,  where  at 
first  the  administration  connived  at  the  new  religion,  were 
imported  and  read  with  that  eagerness  and  delight  which 
always  compensate  the  risk  of  forbidden  studies.  Wolsey, 
who  had  no  turn  toward  persecution,  contented  himself  with 
ordering  heretical  writings  to  be  burned,  and  strictly  pro- 
hibiting their  importation.  But  to  withstand  the  course  of 
popular  opinion  is  always  like  a  combat  against  the  elements 
m  commotion ;  nor  is  it  likely  that  a  government  far  more 
steady  and  unanimous  than  that  of  Henry  YIII.  could  have 
effectually  prevented  the  diffusion  of  protestantism.  And 
the  severe  punishment  of  many  zealous  reformers  in  the  sub- 
sequent part  of  this  reign  tended,  beyond  a  doubt,  to  excite 
a  favorable  prejudice  for  men  whose  manifest  sincerity,  pie- 
ty, and  constancy  in  suffering,  were  as  good  pledges  for  the 
truth  of  their  doctrine,  as  the  people  had  been  always  taught 
to  esteem  the  same  qualities  in  the  legends  of  the  early 
martyrs. 

One  of  the  books  originally  included  in  the  list  of  pro- 
scription among  the  writmgs  of  Luther  and  the  foreign  prot- 
estants  was  a  translation  of  the  New  Testament  into  En- 
glish by  Tyndale,  printed  at  Antwei*p  in  1526.  A  complete 
version  of  the  Bible,  partly  by  Tyndale,  and  partly  by  Cov- 
erdale,  appeared^  perhaps  at  Hamburg,  in  1535;   a  second 

3* 
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edition,  under  the  name  of  Matthews,  following  in  1537 ; 
and  as  Cranmer's  influence  over  the  king  became  greater, 
and  his  aversion  to  the  Roman  church  more  invetei-ate,  so 
material  a  change  was  made  in  the  ecclesiastical  policy  of 
this  reign  as  to  dii'ect  the  Scriptures  in  this  translation  (but 
with  corrections  in  many  places)  to  be  set  up  in  parish 
churches,  and  permit  them  to  be  publicly  sold.  This  measure 
had  a  strong  fendency  to  promote  the  Reformation,  especially 
among  those  who  were  capable  of  reading;  not,  surely,  that 
the  controverted  doctrines  of  the  Romish  church  are  so  pal- 
pably erroneous  as  to  bear  no  sort  of  examination,  but  be- 
cause such  a  promulgation  of  the  Scriptures  at  that  paitic- 
ular  time  seemed  both  tacitly  to  admit  the  chief  point  of 
contest,  that  they  were  the  exclusive  standard  of  Christian 
faith^  and  to  lead  the  people  to  interpret  them  with  that 
sort  of  prejudice  which  a  jury  would  feel  in  considering 
evidence  that  one  party  in  a  cause  had  attempted  to  sup- 
press ;  a  danger  which  those  who  wish  to  restrain  the  course 
of  free  discussion  without  very  sure  means  of  success  will  in 
all  ages  do  well  to  reflect  upon. 

The  great  change  of  religions  opinions  was  not  so  much 
effected  by  reasoning  on  points  of  theological  controversy, 
upon  which  some  are  apt  to  fancy  it  turned,  as  on  a  persua- 
sion that  fraud  and  corruption  pervaded  the  established 
church.  The  pretended  miracles,  which  had  so  long  held 
the  underatanding  in  captivity,  were  wisely  exposed  to  ridi- 
cule and  indignation  by  the  government.  Plays  and  inter- 
ludes were  represented  in  -churches,  of  which  the  usual  sub- 
ject was  the  vices  and  corruptions  of  the  monks  and  clergy. 
These  were  disapproved  of  by  the  graver  sort,  but  no  doubt 
served  a  useful  purposa  The  press  sent  forth  its  light  hosts 
of  libels ;  and  though  the  catholic  party  did  not  fail  to  try 
the  same  means  of  influence,  they  had  both  less  liberty  to 
write  as  they  pleased,  and  fewer  readers  than  their  antago- 
nists^ 

§  7.  In  this  feverish  state  of  the  public  mind  on  the  most 
interesting  subject  ensued  the  death  of  Henry  VllL,  who 
had  excited  and  kept  it  up.  More  than  once,  during  the  lat- 
ter part  of  his  capricious  reign,  the  popish  party,  headed  by 
Nortolk  and  Gardiner,  had  gained  an  ascendant,  and  several 
persons  had  been  burned  for  denying  transubstantiation. 
But  at  the  moment  of  his  decease  Noi-folk  was  a  prisoner 
attainted  of  treason,  Gardiner  in  disgrace,  and  the  favor  of 
Cranmer  at  its  height.  It  is  said  that  Henry  had  meditated 
some  further  changes  in  religion.    Of  his  executors,  the  great- 
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er  part,  as  their  subsequent  conduct  evinces,  were  nearly  in- 
difierent  to  the  two  systems,  except  so  far  as  more  might  be 
gained  by  innovation.  But  Someraet,  the  new  protector,  ap- 
peal's to  have  inclined  8incei*ely  toward  the  Reformation, 
though  not  wholly  uninfluenced  by  similar  motives.  His 
authority  readily  overcame  all  opposition  in  the  council ;  and 
it  was  soon  perceived  that  Edward,  whose  singular  precoci- 
ty gave  his  opinions  in  childhood  an  importance  not  wholly 
ridiculous,  had  imbibed  a  steady  and  ardent  attachment  to 
the  new  religion,  whi<»h  probably,  had  he  lived  longer,  would 
have  led  him  both  to  diverge  farther  from  what  he  thought 
an  idolatrous  supei'stition,  and  to  have  treated  its  adherents 
with  severity.  Under  his  reign,  accordingly,  a  series  of  al- 
terations in  the  tenets  and  homilies  of  the  English  church 
were  made,  the  pi-incipal  of  which  I  shall  point  out,  without 
following  a  chronological  order,  or  adverting  to  such  mat- 
ters of  controversy  as  did  not  produce  a  sensible  effect  on 
the  people. 

§  8. — L  It  was  obviously  among  the  first  steps  required 
in  order  to  introduce  a  mode  of  religion  at  once  more  rea- 
sonable and  more  earnest  than  the  former,  that  the  public 
services  of  the  church  should  be  expressed  in  the  mother- 
tongue  of  the  congregation.  The  Latin  ritual  had  been  un- 
changed ever  since  the  age  when  it  was  vernacular ;  partly 
through  a  sluggish  dislike  of  innovation,  but  partly  also  be- 
cause the  mysteriousness  of  an  unknown  dialect  served  to 
impose  on  the  vulgar,  and  to  throw  an  air  of  wisdom  around 
the  priesthood.  Yet  what  was  thus  concealed  would  have 
borne  the  light.  Our  own  liturgy,  so  justly  celebrated  for 
its  piety,  elevation,  and  simplicity,  is  in  great  measure  a  trans- 
lation trou^  the  catholic  services,  or  more  properly  from  those 
which  had  been  handed  down  from  a  more  primitive  age; 
those  portions,  of  course,  being  omitted  which  had  relation 
to  different  principles  of  worship.  In  the  second  year  of 
Edward's  reign,  the  reformation  of  the  public  service  was  ac- 
complished, and  an  English  liturgy  compiled,  not  essentially 
different  from  that  in  present  use. 

IL  No  part  of  exterior  religion  was  more  prominent  or 
more  offensive  to  those  who  had  imbibed  a  protestant  spirit 
than  the  worship,  or  at  least  veneration,  of  images,  whicn  in 
remote  and  barbarous  ages  had  given  excessive  scandal  both 
in  the  Greek  and  Latin  churches,  though  long  fully  estab- 
lished in  the  practice  of  each.  The  populace  in  towns  where 
the  reformed  tenets  prevailed  began  to  pull  them  down  in 
the  very  first  days  oi  Edward^s  reign ;  and  after  a  little  pre- 
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tense  at  distinguishing  those  which  had  not  been  abused,  or- 
ders were  given  that  all  images  should  be  taken  away  from 
churches.  But  this  order  was  executed  with  a  rigor  which 
lovera  of  art  and  antiquity  have  long  deplored.  Our  church- 
es bear  witness  to  the  devastation  committed  in  the  wanton- 
ness of  triumphant  reform  by  defacing  statues  and  crosses 
on  the  exterior  of  buildings  intended  for  woi*ship,  or  win- 
dows and  monuments  within.  Missals  and  other  books  ded- 
icated to  superstition  perished  in  the  same  manner.  Altara 
were  taken  down,  and  a  great  variety  of  ceremonies  abro- 
gated, such  as  the  use  of  incense,  tapers,  and  holy  water; 
and  though  more  of  these  were  retained  than  eager  innova- 
tors could  approve,  the  whole  surface  of  religions  ordinances, 
all  that  is  palpable  to  common  minds,  underwent  a  surpris- 
ing transfoi*mation. 

III.  But  this  change  in  ceremonial  observances  and  out- 
ward show  was  trifling  when  compai*ed  to  that  in  the  ob- 
jects of  worship,  and  in  the  purposes  for  which  they  were 
addressed.  Those  who  have  visited  some  catholic  temples, 
and  attended  to  the  current  language  of  devotion,  must  have 
perceived,  what  the  writings  of  apologists  or  decrees  of  coun- 
cils will  never  enable  them  to  discover,  that  the  saints,  but 
more  especially  the  Virgin,  are  almost  exclusively  the  popu- 
lar deities  of  that  religion.  All  this  polyth'eism  was  swept 
away  by  the  reformer;  and  in  this  may  be  deemed  to  con- 
sist the  most  specific  difference  of  the  two  systemsw  Nor 
did  they  spare  the  belief  in  purgatory,  that  unknown  land 
which  the  hierarchy  swayed  with  so  absolute  a  rule,  and  to 
which  the  earth  had  been  rendered  a  tributaiy  province. 
Yet  in  the  first  liturgy  put  forth  under  Edward  the  prayers 
for  departed  souls  were  retained  ;  whether  out  of^respect  to 
the  prejudices  of  the  people  or  to  the  immemorial  antiquity 
of  the  practice.  But  such  prayers,  if  not  necessarily  imply- 
ing the  doctrine  of  purgatory  (which  yet  in  the  main  they 
appear  to  do),  are  at  least  so  closely  connected  with  it  that 
the  belief  could  never  be  eradicated  while  they  remainec^ 
Hence  in  the  revision  of  the  liturgy,  four  years  afterward, 
they  were  laid  aside;  and  several  other  changes  made,  to 
eradicate  the  vestiges  of  the  ancient  superstition. 

IV.  Auricular  confession,  as  commonly  called,  or  the  pri- 
vate and  special  confession  of  sins  to  a  priest  for  the  purpose 
of  obtaining  his  absolution,  an  imperative  duty  in  the  church 
of  Rome,  and  preserved  as  such  in  the  statute  of  the  six  ar- 
ticles, and  in  the  religious  codes  published  by  Henry  VIH., 
was  left  to  each  man's  discretion  in  the  new  order;  a  judi- 
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cions  teiuperameot,  which  the  reformers  wonld  have  done 
well  to  adopt  in  some  other  points.  And  thus,  while  it  has 
never  been  condemned  in  onr  chnrch,  it  went  without  dis- 
pute into  complete  neglect. 

Y.  It  has  very  rarely  been  the  custom  of  theologians  to 
measure  the  importance  of  orthodox  opinions  by  their  effect 
on  the  lives  and  hearts  of  those  who  adopt  them ;  nor  was 
this  predilection  for  speculative  above  practical  doctrines 
ever  more  evident  than  in  the  leading  controversy  of  the  six- 
teenth century,  that- respecting  the  Lord's  Supper.  Four 
principal  theories,  to  say  nothing  of  subordinate  varieties,  di- 
vided £urope  at  the  accession  of  Edward  VI.  about  the  sac- 
rament of  the  Eucharist,  (i.)  The  church  of  Rome  would 
not  depart  a  single  letter  from  transubstantiation,  or-  the 
change  at  the  moment  of  consecration  of  the  substances  of 
bread  and  wine  into  those  of  Christ's  body  and  blood ;  the 
accidents,  in  school  language,  or  sensible  qualities  of  the 
former  remaining,  or  becoming  inherent  in  the  new  sub- 
stance. (iL)  Luther,  partly,  as  it  seems,  out  of  his  determi- 
nation to  multiply  differences  with  the  church,  invented  a 
theory  somewhat  different,  usually  called  consubstantiation, 
which  was  adopted  in  the  confession  of  Augsburg,  and  to 
which,  at  least  down  to  the  middle  of  the  eighteenth  century, 
the  divines  of  that  communion  were  much  attached.  They 
imascined  the  two  substances  to  be  united  in  the  sacramental 
elements,  so  that  they  might  be  termed  bread  and  wine,  or 
the  body  and  blood,  with  equal  propriety.  But  it  must  be 
obvious  that  there  is  little  more  than  a  metaphysical  dis- 
tinction between  this  doctrine  and  that  of  Rome ;  though, 
when  it  suited  the  Lutherans  to  magnify  rather  than  dissem- 
ble their  deviations  from  the  mother  church,  it  was  raised 
into  an  important  difference,  (iii.)  A  simpler  and  more  ra- 
tional explication  occurred  to  Zwingle  and  (Ecolampadius, 
from  whom  the  Helvetian  protestants  imbibed  their  faith. 
Rejecting  every  notion  of  a  real  presence,  and  divesting  the 
institution  of  all  its  mystery,  they  saw  only  figurative  sym- 
bols in  the  elements  which  Christ  had  appointed  as  a  com- 
memoration of  his  death.  But  this  novel  opinion  excited  as 
much  indignation  in  Luther  as  in  the  Romanists.  It  was  in- 
deed a  rock  on  which  the  Reformation  was  nearly  shipwreck- 
ed ;  since  the  violent  contests  which  it  occasioned,  and  the 
narrow  intolerance  which  one  side  at  least  displayed  through- 
out the  controversy,  not  only  weakened  on  several  occasions 
the  temporal  power  of  the  protestant  churches,  but  disgust- 
ed many  of  those  who  might  haveinclined  toward  espousing 
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their  gentiments.  (iv.)  Besides  these  three  hypotheses,  a 
fourth  was  promulgated  by  Martin  Bucer  of  Strasblirg,  a 
man  of  much  acuteness,  but  prone  to  metaphysical  subtil ty, 
and  not,  it  is  said,  of  a  very  ingenuous  character.  Bucer,  as 
I  apprehend,  though  his  expressions  are  unusually  confused, 
did  not  acknowledge  a  local  presence  of  Christ^s  body  and 
blood  in  the  elements  after  consecration — so  far  concurring 
with  the  Helvetians;  while  he  contended  that  they  were 
really,  and  without  figure,  received  by  the  worthy  communi- 
cant through  faith,  so  as  to  preserve  the  belief  of  a  mysteri- 
ous union,  and  of  what  was  sometimes  called  a  real  presence^ 
Bucer  himself  came  to  England  early  in  the  reign  of  £d  ward, 
and  had  a  considerable  share  in  advising  the  measures  of  ref- 
ormation. But  Peter  Martyr,  a  disciple  of  the  Swiss  school, 
had  also  no  small  influence.  In  the  forty-two  articles  set 
forth  by  authority,  the  real  or  corporal  presence,  using  these 
words  as  synonymous,  is  explicitly  denied.  This  clause  was 
omitted  on  the  revision  of  the  articles  under  Elizabeth. 

YL  These  various  innovations  were  exceedingly  inimical 
to  the  influence  and  interests  of  the  priesthood.  But  that 
order  obtained  a  sort  of  compensation  m  being  released  from 
its  obligation  to  celibacy.  This  obligation,  though  unwar- 
itinted  by  Scripture,  rested  on  a  most  ancient  and  univer- 
sal rule  of  discipline ;  for  though  the  Greek  and  Eastern 
churches  have  always  permitted  the  ordination  of  married 
peraons,  yet  they  do  not  allow  those  already  ordained  to 
take  wives.  No  veiy  good  reason,  however,  could  be  given 
for  this  distinction ;  and  the  constrained  celibacy  of  the  Lat- 
in clergy  had  given  rise  to  mischiefs,  of  which  their  general 
practice  of  retaining  concubines  might  be  reckoned  among 
the  smallest.  The  German  protestants  soon  rejected  this 
burden,  and  encouraged  regular  as  well  as  secular  priests  to 
marry.  Cranmer  had  himself  taken  a  wife  in  Germany, 
whom  Henry's  law  of  the  six  articles,  one  of  which  made  the 
marriage  of  priests  felony,  compelled  him  to  send  away.  In 
the  reign  of  Ed  ward  this  was  justly  reckoned  an  indispensa- 
ble part  of  the  new  Reformation.  But  the  bill  for  that  pur- 
pose passed  the  lords  with  some  little  difficulty,  nine  bishops 
and  four  peera  dissenting ;  and  its  preamble  cast  such  an 
imputation  on  the  practice  it  allowed,  treating  the  marriage 
of  priests  as  ignominious  and  a  tolerated  evil,  that  another 
act  was  thought  necessary  a  few  yeare  afterward,  when  the 
Reformation  was  better  established,  to  vindicate  this  right 
of  the  protestant  church.*     A  great  number  of  the  clergy 

•  Stat.  S  A  8  Bdw.  6,  c  21 ;  6  A  6  Edw.  6,  c  12;  Barnet,  89. 
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availed  themselves  of  their  liberty;  which  may  probably 
have  had  as  extensive  an  effect  in  conciliating  the  ecclesias- 
tical profession,  as  the  suppression  of  monasteries  had  in 
rendering  the  gentry  favoraole  to  the  new  order  of  religion. 
§  9.  But  great  as  was  the  number  of  those  whom  convic- 
tion or  self-interest  enlisted  under  the  protestant  banner,  it 
appears  plain  that  the  Reformation  moved  on  with  too  pre- 
cipitate a  step  for  the  majority.  The  new  doctrines  prevail* 
ed  in  London,  in  many  large  towns,  and  in  the  eastern  coun- 
ties. But  in  the  north  ana  west  of  England  the  body  of  the 
people  were  strictly  catholics.  The  clei^,  though  not  very 
scrupulous  about  conforming  to  the  innovations,  were  gener- 
ally averse  to  most  of  them.  And,  in  spite  of  the  church 
lands,  I  imagine  that  most  of  the  nobility,  if  not  the  eentry, 
inclined  to  the  same  persuasion ;  not  a  few  peers  naving 
sometimes  dissented  from  the  bills  passed  on  the  subject 
of  religion  in  this  reign,  while  no  sort  of  disagreement  ap- 
pears in  the  upper  house  during  that  of  Mary.  In  the  west- 
ern insurrection  of  1 549,  which  partly  originated  in  the  al- 
leged grievance  of  inclosures,  many  of  the  demands  made 
by  the  rebels  go  to  the  entire  re-establishment  of  popery. 
Those  of  the  Norfolk  insurgents,  in  the  same  year,  whose 
political  complaints  were  the  same,  do  not,  as  far  as  I  per- 
ceive, show  any  such  tendency.  But  an  historian,  whose 
bias  was  certainly  not  unfavorable  to  protestantism,  con- 
fesses that  all  endeavors  were  too  weak  to  overcome  the 
aversion  of  the  people  toward  Reformation,  and  even  inti- 
mates that  German  troops  were  sent  for  from  Calais  on  ac- 
count of  the  bigotry  with  which  the  bulk  of  the  nation  ad- 
hered to  the  old  superstition.*  This  is  somewhat  an  humil- 
iating admission,  that  the  protestant  faith  was  imposed  upon 
our  ancestors  by  a  foreign  army.  The  demolition  of  shnnes 
and  images  was  an  overt  insult  on  every  catholic  heart. 
Still 'more  were  they  exasperated  at  the  ribaldry  which 
vulgar  protestants  uttered  against  their  most  sacred  mys- 
tery. Nor  could  the  people  repose  mnch  confidence  in  the 
judgment  and  sincerity  of  their  goveraore,  whom  they  had 
seen  submitting  without  outward  repugnance  to  Henry's 
various  schemes  of  religion,  and  whom  they  saw  every  day 
enriching  themselves  with  the  plunder  of  the  church  they 

*  Burnet,  iii.,  190, 196.  This  eeems  rather  to  refer  to  the  upper  claeses  than  to  the 
whole  people.  Bnt  at  any  rate  it  was  an  exaggeration  of  the  fact,  the  protestants 
being  certainly  in  a  much  greater  proportion.  Paget  was  the  adviser  of  the  scheme 
of  sending  for  German  troops  in  15^,  which,  however,  was  in  order  to  qnell  a  sedi' 
tlons  spirit  in  the  nation,  not  by  any  means  wholly  foanded  npon  religions  grounds. 
Strype,  xi.,  169. 
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affected  to  reform.  Almost  every  bishopric  was  spoiled  by 
their  ravenous  power  in  this  reign,  either  through  mere  al- 
ienations, or  long  leases,  or  unequal  exchanges.  £xeter  and 
Llandaff,  from  being  among  the  richest  sees,  fell  into  the 
class  of  the  poorest.  Lichfield  lost  the  chief  part  of  its 
lands  to  raise  an  estate  for  lord  Paget  London,  Winches- 
ter, and  even  Canterbury,  suffered  considerably.  The  duke 
of  Somerset  was  much  beloved ;  yet  he  had  given  no  unjust 
offense  by  palling  down  some  churches  in  order  to  erect 
Somerset  House  with  the  materials.  He  had  even  project- 
ed the  demolition  of  Westminster  Abbey,  but  the  chapter 
averted  this  outrageous  piece  of  rapacity,  sufficient  of  itself 
to  charactenze  that  age,  by  the  usual  method,  a  grant  of 
some  of  their  estates. 

Tolerance  in  religion,  it  is  well  known,  so  unanimously  ad- 
mitted (at  least  verbally)  even  by  theologians  in  the  present 
century,  was  seldomfconsidered  as  practicable,  much  less  as 
a  matter  of  light,  during  the  period  of  the  Reformation. 
The  difference  in  this  respect  between  the  catholics  and 
protestants  was  only  in  degree,  and  in  degree  there  was 
much  less  difference  than  we  are  apt  to  believe.  The  Ro- 
man worship  was  proscribed  in  England.  Many  persons 
were  sent  to  prison  for  heanng  mass,  and  similar  offenses. 
The  princess  Mary  supplicated  in  vain  to  have  the  exercise 
of  her  own  religion  at  home,  and  Charles  V.  several  times 
interceded  in  her  behalf;  but  though  Cranmer  and  Ridley, 
as  well  as  the  council,  would  have  consented  to  this  indul- 
gence, the  young  king,  whose  education  had  unhappily  in- 
fused a  good  deal  of  bigotry  into  his  mind,  could  not  be  pre- 
vailed upon  to  connive  at  such  idolatry. 

§  10.  The  pei'son  most  conspicuous,  though  Ridley  was 
perhaps  the  most  learned  divine,  in  molding  the  faith  and 
discipline  of  the  English  church,  which  has  not  been  very 
materially  altered  sinc^  his  time,  was  archbishop  Craiimer. 
Few  men,  about  whose  conduct  there  is  so  little  room  for 
controversy  upon  facts,  have  been  i*epresented  in  more  op- 
posite lights.  We  know  the  favoring  colors  of  protestant 
writers ;  but  turn  to  the  bitter  invective  of  Bossuet,  and  the 
patriarch  of  our  reformed  church  stands  forth  as  the  most 
abandoned  of  time-serving  hypocrites.  If,  casting  away  all 
prejudice  on  either  side,  we  weigh  the  character  of  this  prel- 
ate in  an  equal  balance,  he  will  appear  far  indeed  removed 
from  the  turpitude  imputed  to  him  by  his  enemies,  yet  not 
entitled  to  any  extraordinary  veneration.  Though  it  is 
most  eminently  true  of  Cranmer,  that  his  faults  were  al- 
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ways  the  effect  of  circamstances,  and  not  of  intention,  yet 
this  palliating  consideration  is  rather  weakened  when  we 
recollect  that  he  consented  to  place  himself  in  a  station 
where  those  circumstances  occurred.  At  the  time  of  Cran- 
nier's  elevation  to  the  see  of  Canterbury,  Henry,  though  on 
the  point  of  separating  forever  from  Rome,  had  not  abso- 
lutely determined  upon  so  strong  a  measure ;  and  his  policy 
required  that  the  new  archbishop  should  solicit  the  usual 
bulls  from  the  pope,  and  take  the  oath  of  canonical  obedience 
to  him.  Cranmer,  already  a  rebel  from  that  dominion  in  his 
heart,  had  recourse  to  the  disingenuous  shift  of  a  protest,  be- 
fore his  consecration,  that  ^^he  did  not  intend  to  restrain 
himself  thereby  from  any  thing  to  which  he  was  bound  by 
his  duty  to  God  or  the  king,  or  from  taking  part  in  any  refor- 
mation of  the  English  church  which  he  might  judge  to  be 
required."  This  first  deviation  from  integrity,  as  is  almost 
always  the  case,  drew  after  it  many  others,  and  began  that 
discreditable  course  of  temporizing  and  undue  compliance  to 
which  he  was  reduced  for  the  rest  of  Henry^s  reign.  Cran- 
mer's  abilities  were  not  perhaps  of  a  high  order,  or  at  least 
they  were  unsuited  to  public  affairs ;  but  his  principal  defect 
was  in  that  firmness  by  which  men  of  more  ordinary  talents 
may  insure  respect.  Nothing  could  be  weaker  than  his  con- 
duct in  the  usurpation  of  lady  Jane,  which  he  might  better 
have  boldly  sustained,  like  Ridley,  as  a  step  necessary  for 
the  conservation  of  protestantism,  than  given  into  against  his 
conscience,  overpowered  by  the  importunities  of  a  misguided 
boy.  Had  the  malignity  of  his  enemies  been  directed  leather 
against  his  reputation  than  his  life,  had  he  been  permitted 
to  survive  his  shame  as  a  prisoner  in  the  Tower,  it  must  have 
seemed  a  more  arduous  task  to  defend  the  memory  of  Oran- 
iner,  but  his  fame  has  brightened  in  the  fire  that  consumed 
him. 

Those  who,  with  the  habits  of  thinking  that  p]*evail  in  our 
times,  cast  back  their  eyes  on  the  reign  of  Edward  VL,  will 
generally  be  disposed  to  censure  the  precipitancy,  and  still 
more  the  exclusive  spirit,  of  our  principal  reformers.  But 
relatively  to  the  course  that  things  had  taken  in  Germany, 
and  to  the  feverish  zeal  of  that  age,  the  moderation  of 
Cranmer  and  Ridley,  the  only  ecclesiastics  who  took  a  prom- 
inent share  in  these  measures,  was  very  conspicuous,  and 
tended  above  every  thing  to  place  the  AnglicsCn  church  in 
that  middle  position  which  it  nas  always  preserved  between 
the  Roman  hierarchy  and  that  of  other  protestant  denomi- 
nations.    Ci-anmer,  during  the  reign  of  Henry,  had  bent,  as 
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usual,  to  the  Icing^s  despotic  humor,  and  favored  a  novel  the- 
ory of  ecclesiastical  authority,  which  resolved  all  its  spirit- 
ual as  well  as  temporal  powere  into  the  royal  supremacy. 
Accordingly,  at  the  accession  of  £dward,  he  himself,  and 
several  other  bishops,  took  out  commissions  to  hold  their 
sees  during  pleasure.  But  when  the  necessity  of  compliance 
had  passed  by,  they  showed  a  disposition  not  only  to  oppose 
the  continual  spoliation  of  church  property,  but  to  maintain 
the  jurisdiction  which  the  canon  law  had  conferred  upon 
them.  And  though,  as  this  papal  code  did  not  appear  very 
well  adapted  to  a  protestant  church,  a  new  scheme  of  eccle- 
siastical laws  was  drawn  up,  which  the  king^s  death  rendered 
abortive,  this  was  rather  calculated  to  strengthen  the  hands 
of  the  spiritual  courts  than  to  withdraw  any  matter  from 
their  cognizance. 

The  policy,  or  it  may  be  the  prejudices,  of  Cranmer  in- 
duced him  also  to  retain  in  the  church  a  few  ceremonial 
usages,  which  the  Helvetic,  though  not  the  Lutheran,  reform- 
ers had  swept  away,  such  as  the  copes  and  rochets  of  bish- 
ops, and  the  surplice  of  officiating  priests.  It  should  seem 
inconceivable  that  any  one  could  object  to  these  vestments, 
considered  in  themselves ;  far  more,  if  they  could  answer  in 
the  slightest  degree  the  end  of  conciliating  a  reluctant  peo- 
ple. But  this  motive,  unfortunately,  was  often  disreganied 
m  that  age ;  and  indeed  in  all  ages  an  abhorrence  of  conces- 
sion and  compromise  is  a  never-failing  characteristic  of  re- 
ligious factions.  The  foreign  reformers  then  in  England, 
two  of  whom,  Bucer  and  Peter  Martyr,  enjoyed  a  deserved 
reputation,  expressed  their  dissatisfaction  at  seeing  these 
haoits  i*etained,  and  complained,  in  general,  of  the  backward- 
ness of  the  English  reformation.  Calvin  and  Bullinger  wrote 
from  Switzerland  in  the  same  strain.  Kor  was  this  senti- 
ment by  any  means  confined  to  strangers.  Hooper,  an  emi- 
nent divine,  having  been  elected  bishop  of  Gloucester,  re- 
fused to  be  consecrated  in  the  usual  dress.  It  marks,  almost 
ludicrously,  the  spirit  of  those  times,  that,  instead  of  permit- 
ting him  to  decline  the  station,  the  council  sent  him  to  pris- 
on for  some  time,  until  by  some  mutual  concessions  the  busi- 
ness was  adjusted.  These  events  it  would  hardly  be  worth 
while  to  notice  in  such  a  work  as  the  present  if  they  had  not 
been  the  prologue  to  a  long  and  serious  drama. 

§  11.  It  i^  certain  that  the  re-establishment  of  popery  on 
Mary^s  accession  must  have  been  acce{)table  to  a  large  part, 
or  perhaps  to  the  majority,  of  the  nation.  There  is  reason, 
however,  to  believe  that  the  reformed  doctrine  had  made  a 
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real  progress  in  the  few  years  of  her  brother's  reign.  The 
counties  of  Norfolk  and  Suffolk,  which  placed  Mary  on  the 
throne  as  the  lawful  heir,  were  chiefly  protestant,  and  expe- 
rienced from  her  the  usual  gratitude  and  ^ood  faith  of  a  bigot. 
Noailles  bears  witness,  in  many  of  his  dispatches,  to  the  un- 
willingness which  great  numbers  of  the  people  displayed  to 
endure  the  restoration  of  popery,  and  to  the  (jneen's  excess- 
ive unpopularity,  even  before  her  maiTiage  with  Philip  had 
been  resolved  upon.  As  for  the  higher  classes,  they  partook 
far  less  than  their  inferiors  in  the  religious  zeal  of  that  age. 
Henry,  £dward,  Mary,  Elizabeth,  found  almost  an  equal  com- 
pliance with  their  varying  schemes  of  faith.  Yet  the  larger 
propoilion  of  the  nobility  and  gentry  appear  to  have  pre- 
ferred the  catholic  religion.  Several  peers  opposed  the  bills 
for  reformation  under  Edward ;  and  others,  who  had  gone 
along  with  the  current,  became  active  counselors  of  Mary. 
Not  a  few  persons  of  family  emigrated  in  the  latter  reign; 
but  with  the  exception  of  the  second  earl  of  Bedford,  who 
suffered  a  short  imprisonment  on  account  of  religion,  the 
protestant  maityrology  contains  no  confessor  of  superior 
rank.  The  same  accommodating  spirit  characterized,  upon 
the  whole,  the  clergy;  and  would  have  been  far  more  gen- 
eral, if  a  considerable  number  had  not  availed  themselves  of 
the  permission  to  marry  granted  bv  Edward;  which  led  to 
their  expulsion  from  their  cures  on  his  sister's  coming  to  the 
throne.  Yet  it  was  not  the  temper  of  Mary's  parliaments, 
whatever  pains  had  been  taken  about  their  election,  to  sec- 
ond her  bigotry  in  surrendering  the  temporal  fruits  of  their 
recent  schism.  The  bill  for  restoring  first-fruits  and  impro- 
priations in  the  queen's  hands  to  the  church  passed  not  with- 
out difliculty;  and  it  was  found  impossible  to  obtain  a  repeal 
of  the  act  of  supremacy  without  the  pope's  explicit  confirma- 
tion of  the  abbey  lands  to  their  new  proprietor.  Even  this 
confirmation,  though  made  through  the  legate  cardinal  Pole, 
by  virtue  of  a  full  commission,  left  not  unreasonably  an  appre- 
hension that,  on  some  better  opportunity,  the  imprescriptible 
nature  of  church  property  might  be  urged  asainst  the  pos- 
sessors. With  these  selfish  considerations  others  of  a  more 
generous  nature  conspired  to  render  the  old  religion  more 
obnoxious  than  it  had  been  at  the  queen's  accession.  Her 
marriage  with  Philip,  his  encroaching  disposition,  the  arbi- 
trary turn  of  his  counsels,  the  insolence  imputed  to  the  Span- 
iards who  accompanied  him,  the  unfoitunate  loss  of  Calais 
through  that  alliance,  while  it  thoroughly  alienated  the 
kingdom  from  Mary,  created  a  prej  udice  against  the  religion 
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which  the  Spanish  court  bo  steadily  favored.  So  violent  in- 
deed was  the  hatred  conceived  by  the  English  nation  against 
Spain  during  the  short  period  of  Philip's  marriage  with 
their  queen,  that  it  diverted  the  old  channiBl  of  public  feel- 
ings, and  almost  put  an  end  to  that  dislike  and  jealousy  of 
France  which  had  so  long  existed.  For  at  least  a  century- 
after  this  time  we  rarely  find  in  popular  writera  any  expres- 
sions of  hostility  toward  that  country ;  though  their  nation- 
al manners,  so  remote  *from  our  own,  are  not  nnfrequently 
the  object  of  ridicule.  The  prejudices  of  the  populace,  as 
much  as  the  policy  of  our  counciloi*s,  were  far  more  directed 
against  Spain. 

§  12.  But  what  had  the  greatest  efficacy  in  disgusting  the 
English  with  Mary's  system  of  faith,  was  the  cruelty  by 
which  it  was  accompanied.  Though  the  privy  council  wei*e 
in  fact  continually  urging  the  bishops  forward  in  this  prose- 
cution, the  latter  bore  the  chief  blame,  and  the  abhorrence 
entertained  for  them  naturally  extended  to  the  doctrine  they 
professed.  A  sort  of  instinctive  reasoning  told  the  people, 
what  the  learned  on  neither  side  had  been  able  to  discover, 
that  the  truth  of  a  religion  begins  to  be  very  suspicious  when 
it  stands  in  need  of  prisons  and  scaffolds  to  eke  out  its  evi- 
dences. And  as  the  English  were  constitutionally  humane, 
and  not  hardened  by  continually  witnessing  the  infliction  of 
barbarous  punishments,  there  arose  a  sympathy  for  men  suf- 
fering torments  with  such  meekness  and  patience,  which  the 
populace  of  some  other  nations  were  perhaps  less  apt  to  dis- 
play, especially  in  executions  on  the  score  of  heresy.  The 
theologian  indeed  and  the  philosopher  may  concur  in  derid- 
ing the  notion  that  either  sincerity  or  moral  rectitude  can 
be  the  test  of  truth ;  yet  among  the  various  species  of  au- 
thority to  which  recoui-se  had  been  had  to  supersede  or  to 
supply  the  deficiencies  of  argument,!  know  not  whether  any 
be  more  reasonable,  and  none  certainly  is  so  congenial  to  un- 
sophisticated minds.  Many  are  said  to  have  become  prot- 
estants  under  Mary,  who,  at  her  coming  to  the  throne,  had 
retained  the  contrary  persuasion.  And  the  strongest  proof 
of  this  may  be  drawn  from  the  acquiescence  of  the  great 
body  of  the  tingdom  in  the  re-establishment  of  pix)testant- 
ism  by  Elizabeth,  when  compared  with  the  seditions  and  dis- 
content on  that  account  under  Edward.  The  course  which 
this  famous  princess  steered  in  ecclesiastical  concerns,  dur- 
ing her  long  reign,  will  form  the  subject  of  the  two'  ensuing 
chaptem 
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CHAPTER  IIL 

ON  THE  LAWS  OF  ELIZABETH'S  REIGN  RESPECTING  THE 

ROMAN  CATHOLICS. 

1 1.  Cbang«  pf  Relfglon  on  tbe  QaeenV  Accession.  §  2.  Acts  of  Snpremacy  and  Uni- 
formity, i  8.  Restraint  of  Roman  Catholic  Worship  in  the  first  Tears  of  Elizabeth. 
i  4>.  SUtnte  of  10r2.  This  Act  not  fUlly  enforced. '  i  5.  Application  of  tbe  Em- 
peror in  behalf  of  the  English  Catholics. '  §  ft.  Persecution  of  this  Body  in  the  en- 
•Qing  Period.  #  7.  Uncertain  Snccession  of  tbe  Crown  between  the  families  of 
Scotland  and  SoflTolk.  i  8.  The  Queen's  nnwlllingneea  to  decide  this,  or  to  marry. 
i  9.  Imprisonment  of  Lady  Catherine  Grey,  i  10.  Mary  Queen  of  Scotland. 
i  1L  Combination  in  her  Davor.  §  18.  Bull  of  Pius  V.  Statutes  for  the  Qneen*8 
Secority.  i  IS.  Catholics  more  rigorously  treated,  i  14  Reftigees  in  the  Nether- 
lands. Their  Hostility  to  the  Government,  i  16.  Fresh  Laws  against  tbe  Catholic 
Worship.  Execution  of  Campian  and  others,  i  18.  Defense  of  the  Qtieen  by  Bur- 
leigh, i  17.  Increased  Severity  of  the  GoTemment.  i  18.  Mary.  Plot  in  her.fa- 
Tor.  Her  Execution.  Remarks  upon  it  #  19.  Continued  Persecution  of  Roman 
Catholics,    i  20.  General  Observations. 

g  1.  The  accession  of  Elizabeth,  gratifying  to  the  whole 
nation  on  account  of  the  late  queen^s  extreme  unnopalarity, 
infused  peculiar  joy  into  the  hearts  of  all  well-wisners  to  the 
Reformation.  Child  of  that  famous  man-iage  which  had  sev- 
ered the  connection  of  England  with  the  Roman  see,  and 
trained  betimes  in  the  leai*ned  and  reasoning  discipline  of 
protestant  theology,  suspected  and  oppressed  for  that  very 
reason  by  a  sister  s  jealousy,  and  scarcely  preserved  from 
the  death  which  at  one  time  threatened  her,  there  was  every 
ground  to  be  confident  that,  notwithstanding  her  forced  com- 
pliance  with  the  catholic  rites  during  the  late  reign,  her  in- 
clinations had  continued  steadfast  to  the  opposite  side.  Nor 
was  she  long  in  manifesting  this  disposition  sufficiently  to 
alarm  one  party,  though  not  entirely  to  satisfy  the  other. 
Her  great  prudence,  ana  that  of  her  advisers,  which  taught 
her  to  move  slowly,  while  the  temper  of  the  nation  was  still 
uncertain,  and  her  government  still  embarrassed  with  a 
French  war  and  a  Spanish  alliance,  joined  with  a  certain  tend- 
ency in  her  religious  sentiments  not  so  thoroughly  protest- 
ant aa  had  been  expected,  produced  some  complaints  of  de- 
lay from  the  ardent  reformers  just  I'etumed  from  exile.  But 
she  began  to  make  alterations,  though  not  very  essential,  in 
the  church  service;  and  the  bishops  must  have  been  well 
aware  of  the  course  she  designed  to  pursue,  when  they  adopt- 
ed the  violent  and  impolitic  resolution  of  refusing  to  officiate 
at  her  coronation.     Her  council  was  formed  of  a  very  few 
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catholics,  of  several  pliant  confonnists  with  all  changes,  and 
of  some  known  friends  to  the  protestant  intei*est.  Bat  two 
of  these,  Cecil  and  Bacon,  were  so  much  higher  in  her  confi- 
dence, and  so  incomparably  superior  in  talents  to  the  other 
councilors,  that  it  was  evident  which  way  she  must  incline. 
The  parliament  met  about  two  months  after  her  accession. 
The  creed  of  parliament  from  the  time  of  Henry  VIIL  had 
been  always  that  of  the  court;  whether  it  were  that  elec- 
tions had  constantly  been  influenced,  as  we  know  w;a8  some- 
times the  case,  or  that  men  of  adverse  principles,  yielding  to 
the  torrent,  had  lefl  the  way  clear  to  the  partisans  of  power. 
This  first,  like  all  subsequent  parliaments,  was  to  the  full  as 
favorable  to  protestantism  as  the  queen  could  desire;  the 
first-fruits  of  benefices,  and,  what  was  far .  more  important, 
the  supremacy  in  ecclesiastical  affairs,  were  i-estored  to  the 
crown ;  the  laws  made  concerning  religion  in  Edward^s  time 
were  re-enacted.  These  acts  did  not  pass  without  consid- 
erable opposition  among  the  lords;  nine  temporal  peers, 
besides  all  the  bishops,  having  protested  against  the  bill  of 
uniformity  establishing  the  Anglican  liturgy, -though  some 
pains  had  been  taken  to  soften  the  passages  most  obnoxious 
to  catholics.  But  the  act  restoring  the  royal  supremacy  met 
with  less  resistance ;  whether  it  were  that  the  system  of  Hen- 
ry retained  its  hold  over  some  minds,  or  that  it  did  not  en- 
croach, like  the  former,  on  the  liberty  of  conscience,  or  that 
men  not  overscrupulous  were  satisfied  with  the  interpreta- 
tion which  the  queen  caused  to  be  put  upon  the  oath. 

Several  of  the  bishops  had  submitted  to  the  Reformation 
under  Edward  VI.  But  they  had  acted,  in  general,  so  con- 
spicuous a  part  in  the  late  restoration  of  popery,  that,  even 
amidst  so  many  examples  of  false  profession,  shame  restrain- 
ed them  from  a  second  apostasy.  Their  number  happened 
not  to  exceed  sixteen,  one  of  whom  jeas  prevailed  on  to  con- 
form ;  while  the  rest,  refusing  the  oath  of  supremacy,  were 
deprived  of  their  bishoprics  by  the  court  of  ecclesiastical 
hi^h  commission.  In  the  summer  of  1559  the  queen  ap- 
pointed a  general  ecclesiastical  visitation,  to  compel  the  ob- 
servance of  the  protestant  formularies.  It  appears  from  their 
reports  that  only  about  one  hundred  dignitaries,  and  eighty 
parochial  priests,  resigned  their  benefices,  or  were  deprived. 
Men  eminent  for  their  zeal  in  the  protestant  cause,  and  most 
of  them  exiles  during  the  persecution,  occupied  the  vacant 
sees.  And  thus,  before  the  end  of  1559,  the  English  church, 
so  long  contended  for  as  a  prize  by  the  two  religions,  was 
lost  forever  to  that  of  Rome. 
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§  2.  These  two  statutes,  commonly  denominated  the  Acts^ 
of  Supremacy  and  Vniformity^^  form  the  hasis  of  that  re- 
strictive code  of  laws,  deemed  by  some  one  of  the  funda- 
mental bulwarks,  by  others  the  reproach  of  our  constitution, 
which  pressed  so  heavily  for  mora  than  two  centuries  upon 
the  adherents  to  the  Romish  church.  Hj  the  former  all  ben- 
eficed ecclesiastics,  and  all  laymen  holdmg  office  under  the 
crown,  were  obliged  to  take  the  oath  of  supremacy,  renoun- 
cing the  spiritual  as  well  as  temporal  jurisdiction  of  every 
foreign  prince  or  prelate,  on  pain  of  forfeiting  their  office  or 
benefice;  and  it  was  rendered  highly  penal, and  for  the  third 
offeDse  treasonable,  to  maintain  such  supremacy  by  writing 
or  advised  speaking.  The  latter  statute  trenched  more  on 
the  natural  rights  of  conscience ;  prohibiting,  under  pain  of 
forfeiting  goods  and  chattels  for  the  first  offense,  of  a. year's 
imprisonment  for  the  second,  and  of  imprisonment  during 
life  for  the  third,  the  use  by  a  minister,  w nether  beneficed  or 
not,of  an^r  but  the  established  liturgy;  and  imposed  a  fine 
of  one  shilling  on  all  who  should  absent  themselves  from 
church  on  Sundays  and  holydays.' 

§  3.  This  act  operated  as  an  absolute  interdiction  of  the 
catholic  rites,  however  privately  celebrated.  It  has  fre- 
quently been  asserted,  that  the  government  connived  at  the 
domestic  exercise  of  that  religion  during  these  first  years  of 
Elizabeth's  reign.  This  may  possibly  have  been  the  case 
with  respect  to  some  persons  otvery  high  rank  whom  it  was 
inexpedient  to  irritate.  But  we  find  instances  of  severity 
toward  catholics,  even  in  that  early,  period ;  and  it  is  evi- 
dent that  their  solemn  rites  were  only  performed  by  stealth, 
and  at  much  hazard.  This  commencement  of  persecution 
induced  many  catholics  to  fly  beyond  the  sea,  and  gave  rise 
to  those  reunions  of  disaffected  exiles,  which  never  ceased 
to  endanger  the  throne  of  Elizabeth. 

It  can  not,  as  far  as  appears,  be  truly  alleged  that  any 
greater  provocation  had  as  yet  been  given  by  the  catholics 
than  that  of  pertinaciously  continuing  to  believe  and  worship 
as  their  fathers  had  done  before  thenL  I  re<)uest  those  who 
may  hesitate  about  this,  to  pay  some  attention  to  the  order 
of  time,  before  they  form  their  opinions.  The  master  mover, 
that  became  afterward  so  busy,  had  not  yet  put  his  wires 
into  action.  Every  prudent  man  at  Rome  (and  we  shall  not 
at  least  deny  that  there  were  such)  condemned  the  precipi- 
tate and  insolent  behavior  of  Paul  lY.  toward  Elizabeth,  as 

>  1  Ellz.,  c.  1.   Seo  Non  at  end  of  cbapter,  **  The  Oath  of  Sapremacy." 
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tbey  did  most  other  parts  of  his  administration.  Pins  IV., 
the  successor  of  that  injudicious  old  man,  aware  of  the  in- 
estimable importance  of  reconciliation,  and  suspecting  prob- 
ably that  the  queen's  turn  of  thinking  did  not  exclude  all 
hope  of  it,  dispatched  a  nuncio  to  England,  with  an  invita- 
tion to  send  ambassadors  to  the  council  at  Trent,  and  with 
powei-s,  as  is  said,  to  confirm  the  English  liturgy,  and  to 
permit  double  communion ;  one  of  the  tew  concessions  which 
the  mora  indulgent  Romanists  of  that  age  were  not  very  re- 
luctant to  make.  But  Elizabeth  had  taken  her  line  as  to  the 
court  of  Rome ;  the  nuncio  received  a  message  at  Brussels, 
that  he  must  not  enter  the  kingdom ;  and  she  was  too  wise 
to  countenance  the  impartial  fathers  of  Trent,  whose  labors 
had  nearly  drawn  to  a  close,  and  whose  decisions  on  the 
controverted  points  it  had  never  been  very  difficult  to  fore- 
tell. I  have  not  found  that  Pius  IV.,  more  moderate  than 
most  other  pontiffs  of  the  sixteenth  century,  took  any  meas- 
ures hostile  to  the  temporal  government  of  this  realm ;  but 
the  deprived  ecclesiastics  wei*e  not  unfairly  anxious  to  keep 
alive  the  faith  of  their  former  hearers,  and  to  prevent  them 
from  sliding  into  conformity,  through  indifference  and  disuse 
of  their  ancient  rites.  The  means  taken  were  chiefly  the 
same  as  had  been  adopted  against  themselves,  the  dispersion 
of  small  papers  either  in  a  serious  or  lively  strain ;  but  the 
remarkable  position  in  which  the  queen  was  placed  rendering 
her  death  a  most  important  contingency,  the  popish  party 
made  use  of  pretended  conjurations  and  prophecies  of  that 
event,  in  order  to  unsettle  the  people's  minds,  and  to  dispose 
them  to  anticipate  another  reaction.  Partly  through  these 
political  circumstances,  but  far  more  from  the  bard  usage 
they  experienced  for  professing  their  religion,  there  seems 
to  have  been  an  increasing  restlessness  among  the  catholics 
about  1562,  which  was  met  with  new  ngor  by  the  parlia- 
ment of  that  year. 

§  4.  The  act  entitled,  ^'  for  the  assurance  of  the  queen's 
,  royal  power  over  all  estates  and  subjects  within  her  domin- 
ions," enacts,  with  an  iniquitous  and  sanguinary  retrospect, 
that  all  persons,  who  had  ever  taken  holy  ordera  or  any  de- 
gree in  the  universities,  or  had  been  admitted  to  the  practice 
of  the  laws,  or  held  any  office  in  their  execution,  should  be 
bound  to  take  the  oath  of  supremacy,  when  tendered  to 
them  by  a  bishop,  or  by  commissioners  appointed  under  the 
great  seal.  The  penalty  for  the  first  refusal  of  this  oath  was 
.  that  of  a  prsemunire ;  but  any  person  who,  after  the  ^ace  of 
three  months  from  the  first  tender,  should  again  refuse  it 
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when  in  like  manner  tendered,  incun^ed  •  the  pains  of  high 
treason.  The  oath  of  supremacy  was  imposed  by  the  statute 
on  every  member  of  the  house  of  commons,  but  could  not  be 
tendered  to  a  peer;  the  queen  declaring  her  full  confidence 
in  those  hereditary  councilors.  Several  peers  of  great  weight 
and  dignity  were  still  catholics.' 

This  harsh  statute  did  not  pass  without  opposition.  Two 
speeches  against  it  have  been  preserved ;  one  by  lord  Mon- 
tagu in  the  house  of  lords,  the  other  by  Mr.  Atlunson  in  the 
commons,  breathing  sugh  genei-ous  abhorrence  of  persecution 
as  some  erroneously  imagine  to  have  been  unknown  to  that 
age,  because  we  rai*elj  meet  with  it. in  theological  writings. 

I  am  never  very  willing  to  admit  as  an  apology  for  unjust 
or  cruel  enactments,  that  they  are  not  designed  to  be  gener- 
ally executed;  a  pretext  often  insidious,  always  insecure, 
and  tendisg  to  mask  the  approaches  of  arbitrary  govern- 
ment. But  it  is  certain  that  Elizabeth  did  not  wish  this  act 
to  be  enforced  in  its  fun  severity.  And  archbishop  Parker, 
by  far  the  most  prudent  churchman  of  the  time,  judging 
some  of  the  bishops  too  little  moderate  in  their  dealings  with 
the  papists,  warned  them  privately  to  use  great  caution  in 
tendering  the  oath  of  supremacy  according  to  the  act,  and 
never  to  do  so  the  second  time,  on  which  the  penalty  of  ti*ea* 
BOB  might  attach,  without  his  previous  approbation.  The 
temper  of  some  of  his  colleagues  was  more  naiTow  and  vin- 
dictive. Several  of  the  deprived  prelates  had  been  detained  in 
a  soit  of  honorable  custody  in  the  palaces  of  their  successors. 
Bonner,  the  most  justly  obnoxious  of  them  all,  was  confined 
in  the  Marshalsea.  Upon  the  occasion  of  this  new  statute, 
Horn,  bishop  of  Winchester,  indignant  at  the  impunity  of 
such  a  man,  proceeded  to  tender  him  the  oath  of  supremacy 
with  an  evident  intention  of  driving  him  to  high  treason. 
Bonner,  however,  instead  of  evading  this  attack,  intrepidly 
denied  the  other  to  be  a  lawful  bishop;  and,  strance  as  it 
may  seem,  not  onljr  escaped  all  further  molestation^  but  had 
the  pleasure  of  seeng  his  adversaries  reduced  to  pass  an  act 
of  parliament  declarmg  the  present  bishops  to  have  been 
legally  consecrated. 

§  5.  It  was  not  long  after  the  act  imposing  such  heavy 
penalties  on  catholic  priests  for  refusing  the  oath  of  suprem- 
acy, that  the  emperor  Ferdinand  addressed  two  letters  to 
Elizabeth,  interceding  for  the  adherents  to  that  religion, 
both  with  respect  to  those  new  severities  to  which  they 
might  become  liable  by  conscientiously  declining  that  oath, 
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and  to  the  prohibition  of  the  free  exercise  of  their  rites.  He 
suggested  that  it  might  be  4'easonable  to  allow  them  the  use 
of  one  church  in  every  city.  And  he  concluded  with  an  ex- 
pression, which  might  possibly  be  designed  to  intimate  that 
his  own  conduct  toward  the  protestants  in  hi^  dominions 
would  be  influenced  by  her  concurrence  in  his  request.  Such 
considerations  were  not  without  great  importance.  The 
protestant  religion  was  gaining  ground  in  Austria,  where  a 
large  proportion  of  the  nobility  as  well  as  citizens  had  for 
some  yeara  earnestly  claimed  its  public  toleration.  Ferdi- 
nand, prudent  and  averse  from  bigoted  counsels,  and  for  ev- 
ery reason  solicitous  to  heal  the  wounds  which  religious  dif* 
ferences  had  made  in  the  empire^  while  he  was  endeavoring, 
not  absolutely  without  hope  of  success,  to  obtain  some  con- 
cessions from  the  pope,  had  shown  a  disposition  to  grant  fur- 
ther indulgences  to  his  protestant  subjects.  His^on  Maxi- 
milian, not  only  through  his  moder^  temper,  but  some  real 
inclination  toward  the  new  doctrin^bade  iair  to  carry  much 
farther  the  liberal  policy  of  the  reigning  emperor.  It  was 
consulting  very  little  the  general  interests  of  protestantism, 
to  disgust  peraons  so  capable  and  so  well  disposed  to  be- 
friend it.  But  our  queen,  although  free  from  the  fanatical 
spirit  of  persecution  which  actuated  part  of  her  subjects,  was 
too  deeply  imbued  with  arbitrary  principles  to  endure  any 
public  deviation  from  the  mode  of  worship  she  should  pre- 
scribe. In  her  answer  to  Ferdinand,  the  queen  declares  that 
she  can  not  gt*ant  churches  to  those  who  disagree  from  her 
religion,  being  against  the  laws  of  her  parliament,  and  high- 
ly dangerous  to  the  state  of  her  kingdom ;  as  it  would  sow 
various  opinions  in  the  nation  to  distract  the  minds  of  hon- 
est men,  and  would  cherish  parties  and  factions  that  might 
disturb  the  present  tranquillity  of  the  commonwealth. 

§  6.  Camaen  and  many  others  have  asserted  that  by  sys- 
tematic connivance  the  Koman  Catholics  enjoyed  a  pretty 
free  use  of  their  religion  for  the  firet  fouiteen  years  of  Eliza- 
beth's reign.  But  this  is  not  reconcilaliAe  to  many  passages 
in  Strype's  collections.  We  find  abundance  of  persons  har- 
assed for  recusancy,  that  is,  for  not  attending  the  protestant 
church,  and  driven  to  insincere  promises  of  conformity.  Oth- 
ers were  dragged  before  ecclesiastical  commissioners  for  har- 
boring priests,  or  for  sending  money  to  those  who  had  fled 
beyond  sea.  Students  of  the  inns  of  court,  where  popery 
had  a  strong  hold  at  this  time,  were  examined  in  the  star- 
chamber  as  to  their  relision,  and  on  not  giving  satisfaotoiy 
answers  were  committed  to  the  Fleet     The  catholic  party 
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were  not  always  scrupulous  about  the  usual  artifices  of  an 
oppressed  people,  meeting  force  by  fraud,  and  concealing 
their  heart-felt  wishes  under  the  mask  of  ready  submission, 
or  even  of  zealous  attachment.  A  gi'eat  majority  both  of 
clergy  and  laity  yielded  to  the  times ;  and  of  these  tempo-, 
rizing  conformists  it  can  not  be  doubted  that  many  lost  by 
degrees  all  thought  of  returning  to  their  ancient  fold.  But 
others,  while  they  complied  with  exterior  ceremonies,  retain- 
ed in  their  private  devotions  their  accustoined  mode  of  wor- 
ship. It  is  an  admitted  fact,  that  the  catholics  generally  at- 
tended the  church,  till  it  came  to  be  reckoned  a  distinctive 
sign  of  their  having  renounced  their  own  religion.  They 
persuaded  themselves  (and  the  English  priests,  uninstructed 
and  accustomed  to  a  temporizing  conduct,  did  not  discour- 
age the  notion)  that  the  private  observance  of  their  own 
rites  would  excuse  a  formal  obedience  to  the  civil  power. 
The  Romish  scheme  of  worship,  though  it  attaches  more  im- 
portance to  ceremonial  rites,  nas  one  remarkable  difference 
from  the  protestant,  that  it  is  far  less  social ;  and  consequent- 
ly the  prevention  of  its  open  exercise  has  far  less  tendency 
to  weaken  men's  religious  associations,  so  long  as  their  indi- 
vidual intercourse  with  a  priest,  its  essential  requisite,  can 
be  preserved.  Priests  therefore  traveled  the  country  in  va- 
rious disguises,  to  keep  alive  a  flame  which  the  practice  of 
ontward  conformity  was  calculated  to  extinguish.  There 
was  not  a  county  throughout  England,  says  a  catholic  his- 
torian, where  seve^il  of  Mary's  clergy  did  not  reside,  com- 
monly called  the  old  priests.  They  served  as  chaplains  in 
private  families.  By  stealth,  at  the  dead  of  night,  in  private 
chambers,  in  the  secret  lurking-places  of  a^  ill-peopled  coun- 
try, with  all  the  mystery  that  subdues  the  imagination,  with 
all  the  mutual  trust  that  invigorates  constancy,  these  pro- 
scribed ecclesiastics  celebrated  their  solemn  rites,  more  im- 
pressive in  such  concealment  than  if  surrounded  by  all  their 
former  splendor.  The  strong  predilection  indeed  of  mankind 
for  mystery,  which  has  probably  led  many  to  tamper  in  po- 
litical conspii'acies  without  much  further  motive,  will  suffice 
to  preserve  secret  associations,  even  where  their  purposes  are 
far  less  interesting  than  those  of  religion.  Many  of  these 
itinerant  priests  assumed  the  character  of  protestant  preach- 
ers; and  it  has  been  said,  with  some  truth,  though  not  prob- 
ably without  exaggeration,  that,  under  the  directions  of  their 
cratly  court,  they  fomented  the  division  then  springing  up, 
and  mingled  with  the  anabaptists  and  other  sectaries,  in  the 
hope  both  of  exciting  dislike  to  the  establishment,  and  of  in- 
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stilling  their  own  tenets,  slightly  disguised,  into  the  minds 
of  unwary  enthusiasts. 

§  1.  It  is  my  thorough  conviction  that  the  persecution,  for 
it  can  obtain  no*  better  name,  carried  on  against  the  English 
catholics,  however  it  might  serve  to  delude  the  government 
by  producmg  an  apparent  conformity,  could  not  but  excite 
a  spirit  of  disloyalty  in  many  adherents  of  that  faith.  Nor 
would  it  be  sate  to  assert  that  a  more  conciliating  policy 
would  have  altogether  disarmed  their  hostility,  much  less 
laid  at  rest  those  busy  hopes  of  the  future,  which  the  pe- 
culiar circumstances  of  Elizabeth^s  reign  had  a  tendency  to 
produce.  This  remarkable  posture  of  affaii'S  affected  all  her 
civil,  and  still  more  her  ecclesiastical  policy.  Her  own  title 
to  the  crown  depended  absolutely  on  a  parliamentary  recog- 
nition. The  act  of  35  H.  8,  c.  1,  had  settled  the  crown  upon 
her,  and  thus  far  restrained  the  previous  statute,  28  H.  8,  c.  7, 
which  had  empowered  her  father  to  regulate  the  succession 
at  his  pleasure.  Besides  this  legislative  authority,  his  testa- 
ment had  bequeathed  the  kingdom  to  Elizabeth  atter  her  sis- 
ter Mary ;  and  the  common  consent  of  the  nation  had  rati- 
fied her  possession.  But  the  queen  of  Scots,  niece  of  Henry 
by  Margaret,  his  eldest  sister,  had  a  prior  right  to  the  throne 
during  Elizabeth^s  life,  in  the  eyes  of  such  catholics  as  pre- 
ferred an  hereditary  to  a  parliamentary  title,  and  was  reck- 
oned by  the  far  greater  part  of  the  nation  its  presumptive 
heir  after  her  decease.  There  could  indeed  be  no  question 
of  this,  had  the  succession  been  left  toflits  natural  coarse. 
But  Henry  had  exercised  the  power  with  which  his  parlia- 
ment, in  too  servile  a  spirit,  yet  in  the  plenitude  of  its  sover- 
eign authority,  h%d  invested  him,  by  settling  the  succession 
in  remainder  upon  the  house  of  Suffolk,  descendants  of  his 
second  sister  M!ary,  to  whom  he  postponed  the  elder  line  of 
Scotland.  Mary  lefl  two  daughters,  Frances  and  Eleanor. 
The  former  became  wife  of  Grey,  marquis  of  Dorset,  created 
duke  of  Suffolk  by  Edward ;  and  had  three  daughters — Jane, 
whose  fate  is  well  known,  Catherine  and  Mary.  Eleanor 
Brandon,  by  her  union  with  the  earl  of  Cumberland,  had  a 
daughter,  who  married  the  earl  of  Derby.  At  the  beginning 
of  Elizabeth's  reign,  or  rather  after  the  death  of  the  duchess 
of  Suffolk,  lady  Catherine  Grey  was  by  statute  law  the  pre- 
sumptive heiress  of  the  crown ;  but  according  to  the  rules  of 
hereditary  descent,  which  the  bulk  of  mankind  do  not  read- 
11 V  permit  an  arbitrary  and  capricious  enactment  to  disturb, 
Mary  queen  of  Scots,  gi*anddaughter  of  Margaret,  was  the 
indisputable* representative  of  her  royal  progenitore,  and  the 
next  in  succession  to  Elizabeth. 
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§  8.  This  reTeraioD,  indeed,  after  a  youthful  princess,  might 
well  appear  rather  an  improbable  contingency.  It  was  to  be 
expected  that  a  fertile  marriage  would  defeat  all  specula- 
tions about  her  inheritance ;  nor  had  Elizabeth  been  many 
weeks  on  the  throne,  before  this  began  to  occupy  her  sub- 
jects' minds.  Amon^  several  who  were  named,  two  very 
soon  became  the  promment  candidates  for  her  iavor,  the  arch- 
duke Charles,  son  of  the  empei'or  Ferdinand,  and  lord  Robert 
Dudley,  some  time  after  created  earl  of  Leicester ;  one  rec- 
ommended by  his  dignity  and  alliances,  the  other  by  her 
own  evident  partiality.  She  gave  at  the  outset  so  little  en- 
coui-agellient  to  the  former  proposal,  that  Leicester's  ambi- 
tion did  not  appear  extravagant.  But  her  ablest  councilors, 
who  knew  his  vices,  and  her  greatest  peers,  who  thought  his 
nobility  recent  fnd  ill  acquired,  deprecated  so  unworthy  a 
connection.  Few  will  pretend  to  explore  the  labyrinths  of 
Elizabeth's  heart ;  yet  we  may  almost  conclude  that  her  pas- 
sion for  this  favorite  kept  up  a  struggle  against  her  wisdom 
for  the  first  seven  or  eight  years  of  her  reign.  Meantime  she 
still  continued  unmarried ;  and  those  expressions  she  had  so 
early  used,  of  her  resolution  to  live  and  die  a  virgin,  began 
to  appear  less  like  coy  affectation  than  at  first.  Never  had 
a  sovereign's  man-iage  been  more  desirable  for  a  kingdom. 
Cecil,  aware  how  important  it  was  that  the  queen  should 
marry,  bat  dreading  her  union  with  Leicester,  contrived, 
about  the  end  of  1564,  to  renew  the  treaty  with  the  arch- 
duke Charles.  During  this  negotiation,  which  lasted  from 
two  to  three  years,  she  showed  not  a  little  of  that  evasive 
and  dissembling  coquetry  which  was  to  be  more  fully  dis- 
played on  subsequent  occasions.  Leicester  deemed  himself 
8p  much  interested  as  to  quarrel  with  those  who  manifested 
any  zeal  for  the  Austrian  marriage ;  but  his  mistress  gradu- 
ally overcame  her  misplaced  inclinations ;  and  from  the  time 
when  that  connection  was  broken  off,  his  prospects  of  becom- 
•ing  her  husband  seem  rapidly  to  have  vanished  away.  The 
pretext  made  for  relinquishing  this  treaty  with  the  arch- 
duke was  Elizabeth's  constant  refusal  to  tolerate  the  exercise 
of  his  religion ;  a  difficulty  which,  whether  real  or  ostensi- 
ble, recurred  in  all  her  subsequent  negotiations  of  a  similar 
nature. 

In  every  parliament  of  Elizabeth  the  house  of  commons 
was.  zealously  attached  to  the  protestant  interest.  This,  as 
well  as  an  apprehension  of  disturbance  from  a  contested  suc- 
oessioD,  led  to  those  importunate  solicitations  that  she  would 
choose  a  husband,  which  she  so  artfully  evaded.    Though 
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the  queen's  marriage  wei*e  tjie  primary  object  of  these  ad- 
dresses, as  the  most  probable  means  of  securing  an  undis- 
puted heir  to  the  crown,  yet  she  might  have  satisfied  the 
parliament  in  some  degi*ee  by  limiting  the  succession  to  one 
certain  line.  But  it  seems  doubtful  whether  this  would 
have  answered  the  proposed  end.  If  she  had  taken  a  firm 
resolution  against  matrimony,  it  might  be  less  dangerous  to 
leave  the  coui*8e  of  events  to  regulate  her  inheritance. 
Though  all  parties  seem  to  have  conspired  in  pressing  her 
to  some  decisive  settlemqpt  on  this  subject,  it  would  not 
have  been  easy  to  content  the  two  factions,  who  looked 
for  a  successor  to  very  different  quartera.  It  i^  evident 
that  any  confirmation  of  the  Suffolk  title  would  have  been 
regarded  by  the  queen  of  Scots  and  her  numerous  partisans 
as  a  flagrant  injustice,  to  which  thev  wonlA  not  suomit  but 
by  compulsion;  and  on  the  other  hand,  by  re-establishing 
the  hereditary  line,  Elizabeth  would  have  lost  her  check 
on  one  whom  she  had  reason  to  consider  as  a  rival  and  com- 
petitor,  and  whose  influence  was  already  alarmingly  exten- 
sive among  her  subjects. 

§  9.  She  had,  however,  in  one  of  the  fii'st  years  of  her 
rei^n,  without  any  better  motive  than  her  own  jealous 
and  malignant  humor,  taken  a  step  not  only  harsh  and  ar- 
bitraiy,  but  very  little  consonant  to  policy,  which  had  al- 
most put  it  out  of  her  power  to  defeat  the  queen  of  Scots' 
succession.  Lady  Catherine  Grey,  who  has  been  already 
mentioned  as  next  in  remainder  of  the  house  of  Suffolk, 

I)roved  with  child  by  a  private  marriage,  as  they  both  al- 
eged,  with  the  earl  of  Hertford.  The  queen,  always  envi- 
ous of  the  happiness  of  lovers,  and  jealous  of  all  who  could 
entertain  any  hopes  of  the  succession,  threw  them  both  intp 
the  Tower.  By  connivance  of  their  keepers,  the  lady  bore 
a  second  child  during  this  imprisonment.  Upon  this,  Eliza- 
beth caused  an  inquiry  to  be  instituted  before  a  commis- 
sion of  privy  councilors  and  civilians ;  wherein,  the  parties% 
being  unable  to  adduce  proof  of  their  marriage,  arehbishop 
Parker  pronounced  that  their  cohabitation  was  illegal,  and 
that  they  should  be  censured  for  fornication.  He  was  to  be 
pitied  if  the  law  obliged  him  to  utter  so  hai*8h  a  sentence, 
or  to  be  blamed  if  it  did  not.  Even  had  the  marriage  never 
been  sMemnized,  it  was  impossible  to  doubt  the  existence  of 
a  contract,  which  both  were  still  desirous  to  peiibrm.  £ut 
there  is  reason  to  believe  that  there  had  been  an  actual  mar- 
riage,  though  so  hasty  and  clandestine  that  they  had  not 
taken  precautions  to  secure  evidence  of  it.     The  injured  lady 
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sank  under  this  hardship  and  indignity;  but  the  legitima- 
cy of  her  children  was  acknowledged  by  general  consent, 
and,  in  a  distant  age,  by  a  legislative  declaration.  These 
proceedings  excited  much  dissatisfaction;  generous  minds 
revolted  from  their  severity,  and  many  lamented  to  see  the 
reformed  branch  of  the  royal  stock  thus  bruised  by  the 
queen's  unkind  and  impolitic  jealousy.  Hales,  clerk  of  the 
hanaper,  a  zealous  protestant,  having  written  in  favor  of 
lady  Catherine's  marriage,  and  of  her  title  to  the  succession, 
-was  sent  to  the  Tower.  The  lord  keeper.  Bacon  himself,  a 
known  friend  to  the  house  of  Suffolk,  being  suspected  of 
having  prompted  Hales  to  write  this  treatise,  lost  much  of 
his  mistress's  favor.  Even  Cecil,  though  he  had  taken  a 
share  in  prosecuting  lady  Catherine,  perhaps  in  some  de- 
gree from  an  apprehension  that  the  queen  might  remember 
he  had  once  joined  in  proclaiming  her  |ister  Jane,  did  not 
always  .escape  the  same  suspicion ;  and  it  is  probable  that 
he  felt  the  imprudence  of  entirel^r  discountenancing  a  party 
from  which  the  queen  and  religion  had  nothing  to  dread. 
There  is  reason  to  believe  that  the  house  of  Suffolk  was  fa- 
vored in  parliament;  the  address  of  the  commons  in  1563, 
imploring  the  queen  to  settle  the  succession,  contains  sever- 
al indications  of  a  spirit  unfriendly  to  the  Scottish  line ;  and 
a  speech  is  extant,  said  to  have  been  made  as  late  as  1571, 
expressly  vindicating  the  rival  pretension.  If  indeed  we 
consider  with  attention  the  statute  of  13  Eliz.,  c.  1,  which 
renders  it  treasonable  to  deny  that  the  sovereigns  of  this 
kingdom,  with  consent  of  parliament,  might  alter  the  line 
of  succession,  it  will  appear  little  short  of  a  confiiTnation  of 
that  title  which  the  descendants  of  Mary  Brandon  derived 
from  a  parliamentary  settlement.  But  the  doubtful  birth 
of  lord  Beauchamp  and  his  brother,  as  well  as  an  ignoble 
marriage,  which  Frances,  the  younger  sister  of  lad^  Cathe- 
rine Grey,  had  thought  it  prudent  to  contract,  deprived  this 
party  of  all  political  consequence  much  sooner,  as  I  conceive, 
than  the  wisest  of  Elizabeth's  advisers  could  have  desired ; 
and  gave  rise  to  various  other  pretensions,  which  failed  not 
to  occupy  speculative  or  intriguing  tempera  throughout  this 
reign. 

§  10.  We  may  well  avoid  the  tedious  and  intricate  paths 
of  Scottish  history,  where  each  fact  must  be  sustained  by 
a  controversial  discussion.  Every  one  will  recollect  that 
Mary*  Stuart's  retention  of  the  arms  and  style  of  England 
gave  the  first,  and,  as  it  proved,  inexpiable  provocation^  to 
Elizabeth.    The  English  queen  took  revenge  by  intriguing 
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with  all  the  malcontents  of  Scotlaiiil.  But  while  she  was 
endeavoring  to  render  Mary's  throne  uncomfortable  and  in- 
secure, she  did  not  employ  that  influence  against  her  in  En- 
gland, which  lay  more  fairly  in  her  power.  She  certainly 
was  not  unfavorable  to  the  queen  of  Scots'  succession,  how- 
ever she  might  decline  compliance  with  impoitunate  and  in- 
judicious solicitations  to  declare  it.  She  threw  both  Hales 
and  one  Thoniton  into  prison  for  writing  against  that  title. 

The  circumstances  wherein  Mary  found  herself  placed  on 
her  arrival  in  Scotland  were  sufficiently  embarrassing  to  di- 
vert her  attention  from  any  regular  schenle  against  Elisa- 
beth, though  she  may  sometimes  have  indulged  visionary 
hopes ;  nor  is  it  probable  that,  with  the  most  circumspect 
management,  she  could  so  far  have  mitigated  the  rancor  of 
some,  or  checked  the  ambition  of  others,  as  to  find  leisure  for 
hostile  intrigues,  f  ut  her  imprudent  marriage  with  Dam- 
ley,  and  the  far  greater  errors  of  her  subsequent  behavior,  by 
lowering  both  her  resonroes  and  reputation  as  far  as  possi- 
ble, seemed  to  be  pledges  of  perfect  security  from  that  quar- 
ter. Yet  it  was  precisely  when  Mary  was  become  most  fee- 
ble and  helpless  that  Elizabeth's  apprehensions  grew  most 
serious  and  well-founded. 

At  the  time  when  Mary,  escaped  from  captivity,  threw 
herself  on  the  protection  of  a  related,  though  rival  queen, 
three  courses  lay  open  to  Elizabeth,  and  were  discussed  in 
her  councils.  To  restore  her  by  force  of  arms,  or  rather,  by 
a  mediation  which  would  certainly  have  been  effectual,  to 
the  throne  which  she  had  compulsorily  abdicated,  was  the 
most  generous,  and  would  perhaps  have  turned  out  the  most 
judicious,  proceeding.  Reigning  thus  with  tarnished  honor 
and  diminished  power,  she  must  have  continually  depended 
on  the  support  of  England,  and  become  little  better  than  a 
vassal  of  its  sovereign.  Still  it  might  be  objected  by  many, 
that  the  queen's  honor  was  conceraed  not  to  maintain  too 
<decidedly  the  cause  of  one  accused  by  common  fame,  and 
even  by  evidence  that  had  already  been  made  public,  of 
adultery  and  the  assassination  of  her  husband.  To  have 
perniitted  her  retreat  into  France  would  have  shown  an  im- 
panial  neutrality ;  and  probably  that  court  was  too  much 
occupied  at  home  to  have  afforded  her  any  material  assist- 
ance. Yet  this  appeared  rather  dangerous;  and  policy  was 
supposed,  as  frequently  happens,  to  indicate  a  measure  abso- 
lutely repugnant  to  justice,  that  gf  detaining  her  in  perpetu- 
al custody.  Whether  this  policy  had  no  other  fault  than  its 
want  of  justice  may  reasonably  be  called  in  question. 
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§  11.  The  queen's  determination  neither  to  marry  nor  limit 
the  succession  had  inevitably  turned  every  one's  thoughts 
toward  the  contingency  of  her  death.  She  was  young  in- 
deed; but  had  been  dangerously  ill,  once  in  1562,  and  again 
in  1568.  Of  all  possible  competitors  for  the  throne,  Mary 
was  incomparably  the  most  powerful,  both  among  the  nobil- 
ity and  the  people.  Besides  the  undivided  attachment  of 
all  who  retained  any  longings  for  the  ancient  religion,  and 
many  such  wera  to  be  found  at  Elizabeth's  court  and  chapel, 
she  had  the  stronghold  of  hereditary  right,  and  the  general 
sentiment  that  revolts  from  acknowledging  the  omnipotency 
of  a  servile  parliament.  Cecil,  whom  no  one  conM  suspect 
of  partiality  toward  her,  admits,  in  a  remarkable  minute  on 
the  state  of  the  kingdom  in  1569,  that  "the  queen  of  Scots' 
strength  standeth  b v  the  univei-sal  opinion  of  the  world  for 
the  justice  of  her  title,  as  coming  of  the  ancient  line."  This 
was  no  doubt  in  some  degree  counteracted  by  a  sense  of  the 
danger  which  her  accession  would  occasion  to  the  protestant 
church,  and  which,  far  more  than  its  parliamentary  title, 
kept  up  a  sort  of  party  for  the  house  of  Suffolk.  The  crimes 
imputed  to  her  did  not  immediately  gain  credit  among  the 
people ;  and  some  of  higher  rank  were  too  experienced  pol- 
iticians to  turn  aside  for  such  considerations.  She  had  al- 
ways preserved  her  connections  among  the  English  nobility, 
of  whom  many  were  catholics,  and  others  adverse  to  Cecil, 
by  whose  counsels  the  queen  had  been  principally  directed 
in  all  her  conduct  with  regard  to  Scotland  and  its  sovereign. 
After  tiie  unfinished  process  of  inquiry  to  which  Mary  sub- 
mitted at  Tork  and  Hampto%  Court,  wh^  the  charge  of 
participation  in  Darnley's  murder  had  been  substantiated  by 
evidence  at  least  that  she  did  not  disprove,  and  the  whole 
course  of  which  proceedings  created  a  very  unfavorable  im- 
pression both  in  England  and  on  the  Continent,  no  time  was 
to  be  lost  by  those  who  considered  her  as  the  object  of  their 
dearest  hopes.  She  was  in  the  kingdom ;  she  might,  by  a 
bold  rescue,  be  placed  at  their  head ;  every  hour's  delay  in- 
creased the  danger  of  her  being  delivered  up  to  the  rebel 
Scots ;  and  doubtless  some  eager  protestants  had  already  be- 
gun to  demand  her  exclusion  by  an  absolute  decision  of  the 
legislature. 

Elizabeth  must  have  laid  her  account,  if  not  with  the  dis- 
affection of  the  catholic  paity,  yet  at  least  with  their  attach- 
ment to  the  queen  of  Scots.  But  the  extensive  combination 
that  appeared,  in  1569,  to  bring  about  by  force  the  duke  of 
NorfolVs  marriage  with  that  princess,  might  well  startle  her 

4* 
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cabinet.  In  this  combination  Westmoreland  and  Northum- 
berland, avowed  catholics,  Pembroke  and  Arundel,  suspected 
ones,  were  mingled  with  Sussex  and  even  Leicester,  unques- 
tioned protestants.  The  duke  of  Norfolk  himself,  greater 
and  richer  than  any  English  subject,  had  gone  such  lengths 
in  this  conspiracy,  that  his  life  became  the  just  forfeit  of  his 
guilt  and  folly.  It  is  almost  impossible  to  pity  this  unhap- 
py man,  who,  lured  by  the  most  criminal  ambition,  after  pro- 
claiming the  queen  of  Scots  a  notorious  adulteress  and  mur- 
derer, would  have  compassed  a  union  with  her  at  the  hazard 
of  his  sovereign's  crown,  of  the  tranquillity  and  even  inde- 
pendence of  his  country,  and  of  the  refomied  religion.  There 
is  abundant  proof  of  his  intrigues  with  the  duke  of  Alva,  who 
had  engaged  to  invade  the  kingdom.  His  trial  was  not  in- 
deed conducted  in  a  manner  that  we  can  approve  (such  was 
the  nature  of  state  proceedings  in  that  age) ;  nor  can  it,  I 
think,  be  denied  that  it  formed  a  precedent  of  constructive 
treason  not  easily  reconcilable  with  the  statute;  but  much 
evidence  is  extant  that  his  prosecutors  did  not  adduce,  and 
no  one  fell  by  a  sentence  more  amply  meiited,  or  the  execu- 
tion of  whicn  was  more  indispensable. 

Norfolk  was  the  dupe  throughout  all  this  intrigue  of  more 
artful  men  ;  iirst  of  Murray  and  Lcthington,  who  had  filled 
his  mind  with  ambitious  hopes,  and  afterward  of  Italian  agents 
employed  by  Pius  V.  to  procure  a  combination  of  the  catho- 
lic party.  Collateral  to  Norfolk's  conspiracy,  but  doubtless 
connected  with  it,  was  that  of  the  northern  earls  of  North- 
umberland and  Westmoreland,  long  prepared,  and  pi^rfectly 
foi-eseen  by  the  government,  gf  which  the  ostensible  and  man- 
ifest aim  was  tnl  re-establishment  of  popery.  Pius  V.,  who 
took  a  far  more  active  part  than  his  predecessor  in  English 
affaire,  and  had  secretly  mstigated  this  insurrection,  now  pub- 
lished his  celebrated  bull,  excommunicating  and  deposing 
Elizabeth,  in  order  to  second  the  efforts  of  her  rebellious  sub- 
jects. This  is,  perhaps,  with  the  exception  of  that  issued  by 
Sixtus  V.  against  Henry  IV.  of  France,  the  latest  blast  of 
that  trumpet  which  had  thrilled  the  hearts  of  monarchs.  Yet 
there  was  nothing  in  the  sound  that  bespoke  declining  vig- 
or; even  the  illegitimacy  of  Elizabeth's  oirth  is  scarcely  al- 
luded to ;  and  the  pope  seems  to  have  chosen  rather  to  ti'ead 
the  path  of  his  predecessors,  and  absolve  her  subjects  from 
their  allegiance,  as  the  just  and  necessary  punishment  of  her 
lieresy. 

§  12.  The  bull  of  Pins  V.,  far  more  injurious  in  its  conse- 
quences to  those  it  was  designed  to  serve  than  to  Elizabeth, 
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forms  a  leading  epoch  in  the  history  of  our  English  catho- 
lics. It  rested  upon  a  principle  never  universally  acknowl- 
edged, and  regarded  with  much  jealousy  by  temporal  gov- 
ernments, yet  maintained  in  all  countries  by  many  whose  zeal 
and  ability  rendered  them  formidable — the  right  vested  in  the 
supreme  pontiff  to  depose  kings  for  heinous  crimes  against 
the  church.  One  Felton  affixed  this  bull  to  the  gates  of  the 
bishop  of  London's  palace,  and  suffered  death  for  the  offense. 
So  audacious  a  manifestation  of  disloyalty  was  imputed  with 
little  justice  to  the  catholics  at  large,  but  might  more  rea- 
sonably lie  at  the  door  of  those  active  instruments  of  Rome, 
the  English  refugee  priests  and  Jesuits  dispersed  over  Flan- 
ders, and  lately  established  at  Douay,  who  were  continually 
passing  into  the  kingdom,  not  only  to  keep  alive  the  preca- 
rious faith  of  the  laity,  but,  as  was  generally  surmised,  to  ex- 
cite them  against  their  sovereign.  This  produced  the  act 
of  13  Eliz.,  c.  2;  which,  afler  reciting  these  mischiefs,  enacts 
that  all  persons  publishing  any  bull  from  Rome,  or  absolving 
and  reconciling  any  one  to  the  Romish  church,  or  being  so 
i-econciled,  should  incur  the  penalties  of  high  treason ;  and 
such  as  brought  into  the  realm  any  crosses,  pictures,  or  su- 
perstitious things  consecrated  by  the  pope  or  nnder  his  au- 
thority, should  be  liable  to  a  praemunire.  Those  who  should 
conceal  or  coimive  at  the  offenders  werQ  to  be  held  guilty  of 
misprision  of  treason.  This  statute  exposed  the  catholic 
priesthood,  and  in  great  measure  the  laity,  to  the  continual 
risk  of  martyrdom ;  for  so  many  had  fallen  away  from  their 
faith  through  a  pliant  spirit  of  conformity  with  the  times, 
that  the  regular  discipline  would  exact  their  absolution  and 
reconciliation  before  they  could  be  reinstated  in  the  churches 
communion.  Another  act  of  the  same  session,  manifestly 
leveled  against  the  partisans  of  Mary,  and  even  against  her- 
self, makes  it  high  treaaon  to  affirm  tnat  the  queen  ought  not 
to  enjoy  the  crown,  but  some  other  person ;  or  to  publish 
that  she  is  a  heretic,  schismatic,  tyrant,  infidel,  or  usurper  of 
the  crown ;  or  to  claim  right  to  the  crown,  or  to  usurp  the 
same  during  the  queen's  life;  or  to  affirm  that  the  laws  and 
statutes  do  not  bind  the  right  of  the  crown,  and  the  descent, 
limitation,  inheritance,  or  governance  thereof  And  whoso- 
ever should,  during  the  queen^s  life,  by  any  book  or  work 
written  or  printed,  expressly  affirm,  before  the  same  had  been 
established  by  parliament,  that  any  one  particular  person 
was  or  ought  to  be  heir  and  successor  to  the  queen,  except 
the  same  be  the  natural  issue  of  her  body,  or  should  print  or 
utter  any  such  book  or  writing,  was  for  the  first  offense  to  be 
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imprisoned  a  year,  and  to  forfeit  half  his  goods ;  and  for  the 
second,  to  incur  the  penalties  of  a  prsemnnire. 

It  is  impossible  to  misunderstand  the  chief  aim  of  this 
statute.  IBut  the  house  of  commons,  in  which  the  zealous 
protestants,  or,  as  they  were  now  ratner  denominated,  puri- 
tans, had  a  predominant  influence,  were  not  content  with 
these  demonstrations  against  the  unfortunate  captive.  Fear, 
as  often  happens,  excited  a  sanguinary  spirit  among  them ; 
they  addressed  the  queen  upon  what  they  called  the  great 
cause,  that  is,  the  business  of  the  queen  of  Scots,  presenting 
by  their  committee  reasons  gathered  out  of  the  civil  law  to 
prove  that  '^it  standeth  not  only  with  justice,  but  also  with 
the  queen's  majesty's  honor  and  safety,  to  proceed  criminally 
against  the  pi-etended  Scottish  queen.''  Elizabeth,  who  could 
not  really  dislike  these  symptoms  of  hatred  toward  her  rival, 
took  the  opportunity  of  simulating  more  humanity  than  the 
commons ;  and  when  they  sent  a  bill  to  the  upper  house  at- 
tainting Mary  of  treason,  checked  its  coui*se  oy  proroguing 
the  parliament.  I  do  not  think  it  admits  of  much  question 
that,  at  this  juncture,  the  civil  and  religions  institutions  of 
England  would  have  been  rendered  more  secure  by  Mary's 
exclusion  from  the  throne,  which  indeed,  after  all  that  had 
occurred,  she  could  not  be  endured  to  fill  without  national 
dishonor.  But  the  violent  measures  suggested  against  her 
life  were  hardly,  under  all  the  circumstances  of  her  case,  to 
be  reconciled  with  justice ;  even  admitting  her  privity  to 
the  northern  rebellion  and  to  the  projected  invasion  by  the 
duke  of  Alva. 

§  13.  We  can  not  wonder  to  read  that  these  new  statutes 
inci*eased  the  dissatisfaction  of  the  Roman  catholics,  who 
perceived  a  systematic  determination  to  extirpate  their  re- 
ligion. Many  retired  to  foreign  countries,  and,  receiving  for 
their  maintenance  pensions  from  the  court  of  Spain,  became 
unhappy  instruments  of  its  ambitious  enterprises.  Those 
who  remained  at  home  could  hardly  think  their  oppression 
much  mitigated  by  the  precarious  indulgences  whicn  Eliza- 
beth's caprice,  or  rather  the  fluctuatfon  of  different  parties  in 
her  councils,  sometimes  extended  to  them.  The  queen  in- 
deed, so  far  as  we  can  penetrate  her  dissimulation,  seems  to 
have  been  really  averse  to  extreme  rigor  against  her  cath- 
olic subjects;  and  her  greatest  minister,  as  we  shall  more 
fully  see  aflerward,  was  at  this  time  in  the  same  sentiments. 
But  such  of  her  advisera  as  leaned  toward  the  puritan  faction, 
and  too  many  of  the  Anglican  clergy,  whether  puritan  or 
not,  thought  no  measure  of  charity  or  compassion  should  be 
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extended  to  them.  With  the  divkes  they  were  idolatera; 
with  the  counoil  they  were  a  dangerous  and  disaffected 
party ;  with  the  judges  they  wei'e  refractory  transgressors 
of  statutes;  on  every  side  they  were  obnoxious  andp op- 
pressed. •  « 

This  indulgence,  however,  shown  by  Elizabeth,  the  topic 
of  reproach  in  those  times,  and  sometimes  of  boast  in  our 
own,  never  extended  to  any  positive  toleration,  nor  even  to 
any  general  connivance  at  the  Roman  worship  in  its  most 
private  exercise.  She  published  a  declaration  in  1670,  that 
she  did  not  intend  to  sift  men's  consciences,  pi-ovided  they 
observed  her  laws  by  coming  to  church ;  which,  as  she  well 
knew,  the  strict  catholics  deemed  inconsistent  with  their  in- 
tegrity. Nor  did  the  government  always  abstain  from  an 
inquisition  into  men's  private  thoughts.  The  inns  of  court 
were  more  than  once  purified  of  popery  by  examining  their 
members  on  articles  of  faith.  Gentlemen  of  good  families  in 
the  country  were  harassed  in  the  same  manner.  It  is  worthy 
to  be  repeatedly  inculcated  on  the  reader,  since  so  false  a 
color  has  been  often  employed  to  disguise  the  ecclesiastical 
tyranny  of  this  reign,  that  the  most  clandestine  exercise  of 
the  Romish  worship  was  severely  punished.  Thus  we  read 
in  the  life  of  Whitgift,  that,  on  information  given  that  some 
ladies  and  others  heard  mass  in  the  house  of  one  Edwards 
by  night,  in  the  county  of  Denbigh,  he,  being  then  bishop  of 
W  orcester  and  vice-president  of  Wales,  was  directed  to  make 
inquiry  into  the  facts ;  and  finally  was  instructed  to  commit 
Edwards  to  close  prison ;  and  as  for  another  person  impli- 
cated, named  Morice,  '^  if  he  remained  obstinate  he  might 
cause  some  kind  of  torture  to  be  used  upon  him ;  and  the 
like  order  they  prayed  him  to  use  with  the  othere."  But 
this  is  one  of  many  instances,  the  events  of  everv  day,  for- 
gotten on  the  morrow,  and  of  which  no  general  historian 
takes  account.  Nothing  but  the  minute  and  patient  dili- 
gence of  such  a  compiler  as  Strype,  who  thinks  no  fact  be- 
low bis  regard,  could  have  preserved  this  from  oblivion. 

§  14.  It  will  not  surprise  those  who  have  obsei-ved  the 
effect  of  all  persecution  for  matters  of  opinion  upon  the 
human  mind,  that  during  this  period  the  Romish  party  con- 
tinued snch  in  numbers  and  in  zeal  as  to  give  the  most  lively 
alarm  to  Elizabeth's  administration.  One  cause  .of  this  was 
beyond  doubt  the  connivance  of  justices  of  the  peace,  a 
great  many  of  whom  were  secretly  attached  to  tlie  same  in- 
terest, though  it  was  not  easy  to  exclude  them  from  the 
commission,  on  account  of  their  wealth  and  respectability. 
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The  facility  with  which  catholic  rites  can  be  performed  in 
secret,  was  a  still  more  important  circumstance.  Nor  did 
the  voluntary  exiles  established  in  Flanders  remit  their  dili- 
gence in  filling  the  kingdom  with  emissaries.  The  object  of 
many  at  least  among  them,  it  can  not  for  swmoment  be  doubt- 
ed, from  the  era  of  the  bull  of  Pius  V.,  if  not  earlier,  was 
nothing  less  than  to  subvert  the  queen's  throne.  They  were 
closely  united  with  the  court  of  Spain,  which  had  passed 
from  the  character  of  an  ally  and  pretended  friend  to  that 
of  a  cold  and  jealous  neighbor,  and  at  length  of  an  implaca- 
ble adversary.  Though  no  war  had  been  declared  between 
Elizabeth  and  Philip,  neither  party  had  scrupled  to  enter 
into  leagues  with  the  disaffected  subjects  of  the  other.  Such 
sworn  vassals  of  Rome  and  Spain  as  an  Allen  or  a  Persons 
were  just  objects  of  the  English  government's  disti-ust ;  it 
is  the  extension  of  that  jealousy  to  the  peaceful  and  loyal 
which  we  stigmatize  as  oppressive,  and  even  as  impolitic. 

§  16.  In  concert  with  the  directing  powers  of  the  Vatican 
and  Escunal,  the  refugees  redoubled  their  exei-tions  about 
the  year  1680.  Mary  was  now  wearing  out  her  years  in 
hopeless  captivity ;  her  son,  though  they  did  not  lose  hope 
of  him,  had  received  a  strictly  protestant  education  ;  while  a 
new  generation  had  grown  up  in  England,  mther  inclined  to 
diverge  more  widely  from  the  ancient  religion  than  to  suffer 
its  restoration.  Such  were  they  who  formed  the  house  of 
commons  that  met  in  1681,  discontented  with  the  severities 
used  against  the  puritans,  but  ready  to  go  beyond  any  meas- 
ures that  the  couit  might  propose  to  subdue  and  extirpate 
popery.  Here  an  act  was  passed  which,  after  repeating  the 
former  provisions  that  had  made  it  high  treason  to  reconcile 
any  of  her  majesty's  subjects,  or  to  be  reconciled,  to  the 
church  of  Rome,  imposes  a  penalty  of  £20  a  month  on  all 
persons  absenting  themselves  from  church,  unless  they  shall 
hear  the  English  service  at  home :  such  as  could  not  pay 
the  same  within  three  months  after  judgment  were  to  be  im- 
pnsoned  until  they  should  conform.  The  queen,  by  a  sub* 
sequent  act,  had  the  power  of  seizing  two-thirds  of  the  par- 
ty's land,  and  all  his  goods,  for  default  of  payment.*  These 
grievous  penalties  on  recusancy,  as  the  willful  absence  of 
catholics  from  church  came  now  to  be  denominated,  were 
doubtless  founded  on  the  extreme  difficulty  of  proving  an 
actual  celebration  of  their  own  rites.  But  they  established 
a  persecution  which  fell  not  at  all  short  in  principle  of  that 
for  which  the  inquisition  had  become  so  odious.     Nor  were 

*  83  Eliz.,  c.  1,  and  29  EIlx.,  c.  0. 
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the'statutes  mei^ely  deigned  for  terror's  sake,  to  keep  a  check 
over  the  disafTected,  as  some  would  pretend.  They  were 
executed  in  the  most  sweeping  and  indiscriminating  manner, 
unless,  perhaps,  a  few  families  of  high  rank  might  enjoy  a 
connivance. 

It  had  certainly  been  the  desire  of  Elizabeth  to  abstain 
from  capital  punishments  on  the  score  of  religion.  T4ie  first 
instance  of  a  priest  suffering  death  by  her  statutes  was  in 
1577,  when  one  Mayne  was  hanged  at  Launceston,  without 
any  charge  against  him  except  his  religion;  and  a  gentle- 
man who  had  harbored  him  was  sentenced  to  imprisonment 
for  life.  In  1581,  several  seminary  priests  from  Flandera 
having  been  arrested,  whose  projects  were  supposed  (per- 
haps not  wholly  without  foundation)  to  be  very  inconsistent 
with  their  allegiance,  it  was  unhappily  deemed  necessary  to 
hold  out  some  more  conspicuous  examples  of  rigor.  Of  those 
brought  to^rial,  the  most  eminent  was  Campian,  foimerly  i 

I)rotestant,  but  long  known  as  the  boast  of  Douay  for, his 
earning  and  virtues.  This  man,  so  justly  respected,  was  put 
to  the  rack,  and  revealed  through  torture  the  names  of  some 
catholic  gentlemen  with  whom  he  had  conversed.  He  ap- 
pears to  have  been  indicted  along  with  several  other  priests, 
not  on  the  recent  statutes,  but  on  that  of  25  Edw.  ill.,  for 
compassing  and  in\.agining  the  queen's  death.  Nothing  that 
I  have  read  affords  the  slightest  prdof  of  Campiau's  concern 
in  treasonable  practices,  though  his  connections,  and  profes 
sion  as  a  Jesuit,  render  it  by  no  means  unlikely.  If  we  may 
confide  in  the  published  trial,  the  prosecution  was  as  unfairly 
conducted,  and  supported  by  as  slender  evidence,  as  any  per- 
haps which  can  be  found  in  our  books.  But  as  this  account, 
wherein  Campian's  language  is  full  of  a  dignified  eloquence, 
rather  seems  to  have  been  compiled  by  a  partial  hand,  its 
faithfulness  may  not  be  above  suspicion.  For  the  same  rea- 
son I  hesitate  to  admit  his  allegea  declarations  at  the  place 
of  execution,  where,  as  well  as  at  his  trial,  he  is  represent- 
ed to  have  expressly  acknowledged  Elizabeth,*  and  to  have 
prayed  for  her  as  his  queen  de  facto  and  dejure.  For  this 
was  one  of  the  questions  propounded  to  him  before  his  trial, 
which  he  refused  to  answer,  in  such  a  manner  as  betrayed 
his  way  of  thinking.  Most  of  those  interrogated  at  the  same 
time,  on  being  pressed  whether  the  queen  was  their  lawful 
sovereign,  whom  they  were  bound  to  obey,  notwithstanding 
any  sentence  of  deprivation  .that  the  pope  might  pronounce, 
endeavored,  like  Campian,  to  evade  the  snare.  A  few,  who 
unequivocally  disclaimed  the  deposing  power  of  the  Roman 
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8ee,  we]*e  pardoned.  It  is  more  honorable  to  Campian's  mem- 
ory that  we  should  reject  these  pretended  declarations  than 
imagine  hkn  to  have  made  them  at  the  expense  of  his  con- 
sistency and  integrity.  For  the  pope's  right  to  deprive  kings 
of  their  crowns  was  m  that  age  the  common  creed  of  the  Jes- 
uits, to  whose  order  Campian  belonged ;  and  the  Continent 
was  full  of  writings  published  by  the  English  exiles — ^by  San- 
ders, Bristow,  Persons,  and  Allen — against  Elizabeth's  unlaw- 
ful usurpation  of  the  throne.  But  many  availed  themselves 
of  what  was  called  an  explanation  of  the  bull  of  Pius  Y., 
given  by  his  successor  Gregory  XIII.,  namely,  that  the  bull 
should  be  considered  as  always  in  foroe  f^gainst  Elizabeth 
and  the  heretics,  but  should  only  be  binding  on  catholics 
when  due  execution  of  it  could  be  had.  This  was  designed 
to  satisfy  the  consciences  of  some  papists  in  submitting  to 
her  government,  and  taking  the  oath  of  allegiance.  But  in 
thus  granting  a  permission  to  dissemble,  in  ho|le  of  better 
opportunity  for  revolt,  this  interpretation  was  not  likely  to 
tranquilize  her  council,  or  conciliate  them  toward  the  Rom- 
ish party.  The  distinction,  however,  between  a  king  by  pos- 
session and  one  by  right  was  neither  heard  for  the  first  nor 
for  the  last  time  in  the  reign  of  Elizabeth.  It  is  the  lot  of 
every  government  that  is  not  founded  on  the  popular  opin- 
ion of  legitimacy  to  receive  only  a  precarious  allegiance. 
Subject  to  this  reservation,  which  was  pretty  generally 
known,  it  does  not  appear  that  the  priests  or  other  Roman 
catholics,  examined  at  various  times  during  this  reign,  are 
more  chargeable  with  insincerity  or  dissimulation  than  ac- 
cused peraons  generally  are. 

The  public  executions,  numerous  as  they  were,  scarcely 
form  the  most  odious  part  of  this  persecution.  The  common 
law  of  England  has  always  abhorred  the  accursed  mysteries 
of  a  prison-house,  and  neither  admits  of  torture  to  extort  con- 
fession, nor  of  any  penal  infliction  not  warranted  by  a  judi- 
cial sentence.  But  this  law,  though  still  sacred  in  the  courts 
of  justice,  was  set  aside  by  the  privy  council  under  the  Tu- 
dor line.  The  rack  seldom  stood  idle  in  the  Tower  for  all 
the  latter  part  of  Elizabeth's  reign. 

§  16.  Such  excessive  seventies  under  the  pretext  of  trea- 
son, but  sustained  by  very  little  evidence  of  any  other  offense 
than  the  exercise  of  the  catholic  ministry,  excited  indigna- 
tion throughout  a  great  pai*t  of  Europe*  The  queen  was 
held  forth  in  pamphlets,  dispei^sed  everywhere  from  Rome 
and  Douay,  not  only  as  a  usurper  and  heretic,  but  a  tyrant 
more  ferocious  thaa  any  heathen  persecutor,  for  inadequate 
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parallels  to  'whom  they  ransacked  all  former  history.  These 
exaggerations,  coming  from  the  very  precincts  of  the  Inqui- 
sition, required  the -unblushing  forehead  of  bigotry;  but  the 
charge  of  cruelty  stood  on  too  many  facts  to  be  passed  over, 
and  it  was  thought  expedient  to  repel  it  by  two  remarkable 
pamphlets,  both  ascribed  to  the  pen  of  Lord  Burleigh.  One 
of  these,  entitled  "The  Execution  of'Justice  in  EngAnd  for 
Maintenance  of  Public  and  Private  Peace,"  appears  to  have 
been  published  in  1583.  It  contains  an  elaborate  justifica- 
tion of  the  late  prosecutions  for  ti*eason,  as  no  way  connected 
with  religious  tenets,  but  grounded  on  the  ancient  laws  for 
protection  of  the  queen's  person  and  governtaent  from  conspir- 
acy. It  is  alleged  that  a  vast  number  of  catholics,  wheth- 
er of  the  laity  or  priesthood,  among  whom  the  deprived  bish- 
ops arc  particularly  enumerated,  had  lived  unmolested  on 
the  score  of  their  faith,  because  they  paid  due  temporal  alle- 
giance to  their  sovereign.  Nor  were  any  indicted  for  trea- 
son but  such  as  obstinately  maintained  the  pope's  bull  de- 
priving the  queen  of  her  crown.  And  even  of  these  offend- 
ers, as  many  as  after  condentnation  would  renounce  their 
traitorous  principles  had  been  permitted  to  live ;  such  was 
her  majesty's  unwillingness,  it  is  asserted,  to  have  any  blood 
spilled  without  this  just  and  urgent  cause  proceeding  from 
themselves.  But  that  any  matter  of  opinion  not  proved  to 
have  ripened  into  an  overt  act,  and  extorted  only,  or  rather 
conjectured,  through  a  compulsive  inquiry,  could  sustain  in 
kiw  or  justice  a  conviction  for  high  treason,  is  what  the  au- 
thor of  this  pamphlet  has  not  rendered  manifest. 

A  second  and  much  shorter  paper  bears  for  title,  "A  Decla- 
ration of  the  favorable  Dealing  of  her  Majei^ty's  Commission- 
ers appointed  for  the  Examination  of  certain  Traitors,  and  of 
Tortures  unjustly  reported  to  be  done  upon  them  for  Matter 
of  Religion."  its  scope  was  to  palliate  the  imputation  of 
excessive  cruelty  with  which  Europe  was  then  resounding. 
Those  who  revere  the  memory  of  lord  Burleigh  must  blush 
for  this  pitiful  apology. 

''It  is  affirmed  for  truth,"  he  sajs,  ''that  the  forms  of  tortare  in  their 
severity  or  rigor  of  execntion  have  not  heen  such  and  in  soch  manner  per- 
formed as  the  slanderers  and  seditions  libelers  have  published.  And  that 
even  the  principal  offender,  Campian  himself,  who  was  sent  and  came  from 
Borne,  and  continued  here  in  snndrjr  comers  of  the  realm,  having  secret! j 
wandered  in  the  greater  part  of  the  shires  of  Eng^d  in  a  di^ginised  suit,  to 
the  intent  to  make  special  preparation  of  treasons,  was  never  so  racked  but 
that  he  was  perfectly  able  to  walk  and  tp  write,  and  did  presently  write  and 
subscribe  all  his  confessions.  The  queen's  servants,  the  warders,  whose  office 
■ad  act  it  is  to  handle  the  rack,  were  ever  by  those  that  attended  the  cxami- 
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nations  specially  charged  to  nse  it  in  so  cbaritable  a  manner  as  such  a  thing 
might  be.  None  of  those  who  were  at  any  time  put  to  the  rack,"  he  proceeds 
to  assert,  'Svere  asked,  during  their  torture,  any  question  as  to  points  of  doc- 
trine, but  merely  concerning  their  plots  and  conspiracies,  and  the  persons 
with  whom  they  had  had  dealings,  and  what  was  their  own  opinion  as  to  the 
pope's  right  to  deprive  the  queen  of  her  crown.  Nor  was  any  one  so  racked 
until  it  was  rendered  evidently  probable,  by  former  detections  or  confessions, 
tliat  be  ivas  guilty ;  nor  was.  the  torture  ever  employed  to  wring  out  confes- 
sions at  random,  nor  unless  the  party  had  first  refused  to  declare  the  truth  at 
the  queen's  commandment." 

Such  miserable  excuses  serve  only  to  mingle  contempt 
with  our  detestation.  But  it  is  due  to  Elizabeth  to  observe 
that  she  ordered  the  torture  to  be  disused ;  and  upon  a  sub- 
sequent occasion,  tlie  quartering  of  some  concerned  in  Bab- 
iugton^s  conspiracy  having  been  executed  with  unusual  cruel- 
ty, gave  directions  that  the  rest  should  not  be  taken' down 
from  the  gallows  until  they  were  dead. 

§  17.  The  strictness  used  with  recusants,  which  much  in- 
creased from  1579  or  1580,  had  the  usual  consequence  of  per- 
secution —  that  of  multiplying  hypocrites.  For,  in  fact,  if 
men  will  once  bring  themseli^s  to  comply,  to  take  all  oaths, 
to  practice  all  conformity,  to  oppose  simulation  and  dissimu- 
lation to  arbitrary  inquiries,  it  is  hardly  possible  that  any 
government  should  not  be  baffled.  Fraud  becomes  an  over- 
match for  power.  The  real  danger  meanwhile,  the  internal 
disaffection,  remains  as  before,  or  is  aggravated.  The  laws 
enacted  against  popery  were  precisely  calculated  to  produce 
this  resulL  The  oath  of  supremacy  was  not  refused,  the 
worship  of  the  church  was  frequented  by  multitudes  who  se- 
cretly repined  for  a  change ;  and  the  council,  whose  fear  of 
open  enmity  had  prompted  their  fii-st  severities,  wei*e  led  on, 
by  the  fear  of  dissembled  i*escntment,  to  devise  yet  further 
measures  of  the  same  kind.  Hence,  in  1584,  a  law  was  en- 
acted enjoining  all  Jesuits,  seminary  priests,  and  other  priests, 
whether  ordained  within  or  without  the  kins^dom,  to  depart 
from  it  within  foity  days,  on  pain  of  being  a<)judged  traitors. 
The  penalty  of  fine  and  imprisonment  at  the  queen's  pleas- 
ure was  inflicted  on  such  as,  knowing  any  priest  to  be  with- 
in the  realm,  should  not  discover  it  to  a  magistrate.  This 
seemed  to  fill  up  the  measure  of  persecution,  and  to  render 
the  longer  preservation  of  this  obnoxious  religion  absolutely 
impracticable..  A  general  inquisition  seems  to  have  been 
made  about  this  time ;  but  whether  it  was  founded  on  suffi- 
cient grounds  of  previous  suspicion  we  can  not  absolu^ly 
determine.  The  earl  of  Northumberland,  brother  of  him 
who  had  been  executed  for  the  rebellion  of  1570,  and  the 
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earl  of  Arandel,  son  of  the  unfortunate  duke  of  Norfolk,  were 
committed  to  the  Tower,  where  the  former  put  an  end  to  his 
own  life  {for  we  can  not  charge  the  government  with  an  un- 
proved murder) ;  and  the  second,  after  being  condemned  for 
a  traitorous  correspondence  with  the  queen's  enemies,  died 
in  that  custody.  Bnt^whether  or  no  some  conspiracies  (I 
mean  more  active  than  usual,  for  there  was  one  perpetual 
conspiracy  of  Rome  and  Spain  during  most  of  the  queen's 
reign)  had  preceded  these  severe  and  unfair  methods  by 
which  her  ministry  counteracted  them,  it  was  not  long  be- 
fore schemes  more  formidable  than  ever  were  put  in  action 
against  her  life.  As  the  whole  body  of  catholics  was  irri- 
tated and  alarmed  by  the  laws  of  proscription  against  their 
clergy,  and  by  the  heavy  penalties  on  recusancy,  which,  as 
they  alleged,  showed  a  manifest  purpose  to  reduce  them  to 
poverty;  so  some  desperate  men  saw  no  surer  means  to  res- 
cue their  cause  than  the  queen's  assassination.  One  Somer- 
villc,  half  a  lunatic,  and  Parry,  a  man  who,  long  employed  as 
a  spy  upon  the  papists,  had  learned  to  serve  with  sincerity 
those  he  was  sent  to  betray,  were  the  first  who  suffered  death 
for  unconnected  plots  against  Elizabeth's  life.  More  deep- 
laid  machinations  were  carried  on  by  several  catholic  laymen 
at  home  and  abroad,  among  whom  a  brother  of  lord  Paget 
was  the  most  prominent.  These  had  in  view  two  objects, 
the  deliverance  of  Mary  and  the  death  of  her  enemy.  Some 
perhaps  who  were  engaged  in  the  former  project  did  not  give 
countenance  to  the  latter.  But  few,  if  any,  minister  have 
been  better  served  by  their  spies  than  Cecil  and  Walsingham. 
It  is  sui-prising  to  see  how  every  letter  seems  to  have  been 
intercepted,  every  thread  of  these  conspiracies  unraveled, 
every  secret  revealed  to  these  wise  councilors  of  the  queen. 
They  saw  that,  while  one  lived  whom  so  many  deemed  the 
presumptive  heir,  and  from  whose  succession  they  anticipa- 
ted, at  least  in  possibility,  an  entire  reversal  of  all  that  had 
been  wrought  for  thirty  years,  the  queen  was  as  a  mark  for 
the  pistol  or  dagger  of  every  zealot. •  And  fortunate,  no 
question,  they  thought  it,  that  the  detection  of  Babington's 
conspiracy  enabled  them  with  truth,  or  a« semblance  of  truth, 
to  impute  a  participation  in  that  cnme  to  the  most  danger- 
ous enemy  whom,  ibr  their  mistress,  their  religion,  or  them- 
selves, they  had  to  appi*ehend. 

§  18.  Mary  had  now  consumed  the  best  years  of  her  life  in 
custody,  and,  though  still  the  perpetual  object  of  the  queen's 
vigilance,  had  perhaps  gradually  become  somewhat  less  for- 
midable to  the  protestant  interest.      Whether  she  would 
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have  ascended  the  throne  if  Elizabeth  had  died  during  the 
latter  years  of  her  imprisonment  must  appear  very  doubtful 
when  we  consider  the  increasing  strength  of  the  puritans,  the 
antipathy  of  the  nation  to  Spain,  the  prevailing  opinion  of 
her  consent  to  Damley's  murder,  and  the  obvious  expedient 
of  treating  her  son,  now  advancing  to  manhood,  as  the  rep* 
resentative  of  her  claim.  The  new  projects  imputed  to  her 
friends,  even  against  the  queen's  life,  exasperated  the  hatred 
of  the  protestants  against  Mary.  An  association  was  formed 
in  1584,  the  members  of  which  bound  themselves  by  oath, 

'*  To  withstand  and  pursue,  as  well  bj  force  of  arms  as  by  all  other  means 
of  revenge,  all  manner  of  persons,  of  whatsoever  state  they  shall  be,  and  their 
abettors,  that  shall  attempt  any  act,  or  counsel  or  consent  to  any  thing,  that 
shall  tend  to  the  harm  of  her  majesty's  royal  person ;  and  never  to  desist 
from  all  manner  of  forcible  parsnit  against  sach  persons,  to  the  utter  exter- 
mination of  them,  their  counselors,  aiders,  and  abettors.  And  if  any  such 
wicked  attempt  against  her  most  royal  person  shall  be  taken  in  hand  or  pro- 
cured,  whereby  any  that  have,  may,  or  shall  pretend  title  to  come  to  this 
crown  by  the  untimely  death  of  her  majesty  so  wickedly  procured  (which 
Grod  of  his  mercy  forbid!),  that  the  same  may  be  avenged,  we  do  not  only 
bind  oanebres  both  jointly  and  severally  never  to  allow,  accept,  or  &vor,  any 
such  pretended  successsor,  by  whom  or  for  whom  any  such  detestable  act 
shall  be  attempted  or  committed,  as  unworthy  of  all  government  in  any 
Christian  realm  or  civil  state,  but  do  also  further  vow  and  promise,  as  we  are 
most  bound,  and  that  in  the  presence  of  the  eternal  and  everlasting  God,  to 
prosecute  tuck  penon  or  pertons  to  death  with  oar  joint  and  particular  forces, 
and  to  act  the  utmost  revenge  upon  them  that  by  any  means  we  or  any  of  us 
can  devise  and  do,  or  cause  to  be  devised  and  done,  for  their  utter  overthrow 
and  extirpation." 

The  pledge  given  by  this  voluntary  association  received 
the  sanction  of  parliament  in  an  act  '^  for  the  security  of  the 
queen^s  person  and  continuance  of  the  realm  in  peace.''  This 
statute  enacts,  that  if  any  invasion  or  rebellion  should  be 
made  by  or  for  any  person  pretending  title  to  the  crown  after 
her  majesty's  decease,  or  if  any  thing  be  confessed  or  im- 
agined tending  to  the  hurt  of  her  person,  with  the  privity  of 
any  such  person,  a  number  of  peers,  privy  councilors,  and 
judges,  to  be  commissioned  by  the  queen,  should  examine 
and  give  judgment  on  such  offenses,  and  all  circumstances 
relating  thereto;  after  which  judgment  all  persons  against 
whom  it  should  be  published  should  be  disabled  forever  to 
make  any  such  claim.^  I  omit  some  further  provisions  to 
the  same  effect  for  the  sake  of  brevity. '  But  we  may  remark 
that  this  statute  differs  from  the  associators'  engagement  in 
omitting  the  outrageous  threat  of  pui-suing  to  death  any  per- 
son, whether  privy  or  not  to  the  design,  on  whose  behalf  an 

•  27  Ellz.,  c. !. 
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attempt  against  the  queen's  life  should  be  made.  The  main 
intention  of  the  statute  was  to  procure,  in  the  event  of  any 
rebellious  movements,  what  the  queen's  councilors  had  long 
ardently  desired  to  obtain  from  her,  an  absolute  exclusion  of 
Mary  from  the  succession.  But  if  the  scheme  of  assassina- 
tion devised  by  some  of  her  desperate  partisans  had  taken 
effect,  however  questionable  might  be  her  concern  in  it,  I 
have  little  doubt  that  the  rage  of  the  nation  would,  with  or 
without  some  process  of  law,  have  instantly  avenged  it  in 
her  blood.  This  was,  in  the  language  of  parliament,  their 
great  cause ;  an  expression  which,  though  it  may  have  an  ul- 
timate reference  to  the  general  interest  of  religion,  is  never 
applied,  so  far  as  I  remember,  but  to  the  punishment  of 
Mary,  which  they  had  demanded  in  1572,  and  now  clamored 
for  in  1586.  The  addresses  of  both  houses  to  the  queen  to 
carry  the  sentence  passed  b^  the  commissioners  into  effect, 
her  evasive  answers  and  feigned  reluctance,  as  well  as  the 
strange  scenes  of  hypocrisy  which  she  acted  afterward,  are 
well-known  matters  of  history  upon  which  it  is  unnecessary 
to  dwell.  No  one  will  be  found  to  excuse  the  hollow  affec- 
tation of  Elizabeth ;  but  the  famous  sentence  that  brought 
Mary  to  the  scaffold,  though  it  has  certainly  left  in  popular 
opinion  a  darker  stain  on  the  queen's  memory  than  any  other 
transaction  of  her  life,  if  not  capable  of  complete  vindica- 
tion, has  at  least  encountered  a  disproportioned  censure. 

It  is  of  course  essential  to  any  kind  of  apology  for  Eliza- 
beth in  this  matter  that  Mary  should  have  been  assenting  to 
a  conspiracy  against  her  life ;  for  it  could  be  no  real  crime 
to  endeavor  at  her  own  deliverance ;  nor,  under  the  circum- 
stances of  so  long  and  so  unjust  a  detention,  would  even 
a  conspiracy  against  the  i^gressor's  power  afford  a  moral 
justification  for  her  death.  But  though  the  proceedings 
against  her  are  by  no  means  exempt  from  the  shameful 
breach  of  legal  rules  almost  universal  in  trials  for  high  trea- 
son during  that  reign  (the  witnesses  not  having  been  ex- 
amined in  open  coui-t),  yet  the  depositions  of  her  two  secre- 
taries, joined  to  the  coniessions  of  Babington  and  other  con- 
spirators, form  a  bbdy  of  evidence,  not  indeed  irresistibly 
convincing,  but  far  stronger  than  we  find  in  many  instances 
where  condemnation  has  ensued.  And  Hume  has  alleged 
snfiicient  reasons  for  believing  its  truth,  derived  from  the 
great  probability  of  her  concurring  in  any  scheme  against 
ner  oppressor,  from  the  certainty  of  her  long  correspondence 
with  the  conspirators  (who,  I  may  add,  had  not  made  any 
diflSculty  of  hinting  to  her  their  designs  against  the  queen's 
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life),  and  from  the  deep  gnilt  that  the  falsehood  of  the  charge 
must  inevitably  attach  to  Sir  Fi-ancis  Walsingham.  Those 
at  least  who  can  not  acquit  the  queen  of  Scots  of  her  hus- 
band's murder,  will  hardly  imagine  that  she  would  scruple 
to  concur  in  a  crime  so  much  more  capable  of  extenuation, 
and  so  much  more  essential  to  her  interests.  But  as  the 
proofs  are  not  perhaps  complete,  we  must  hypothetically  as- 
sume her  guilt,  in  order  to  set  this  famous  problem  in  the 
casuistry  of  public  law  upon  its  proper  footing. 

It  has  been  said  so  often  that  few  perhaps  wait  to  reflect 
whether  it  has  been  said  with  reason  that  Mary,  as  an  inde- 
pendent sovereign,  was  not  amenable  to  any  English  juris- 
diction. This,  however,  does  not  appear  unquestionable. 
By  one  of  those  principles  of  law  which  may  be  called  nat- 
ural, as  forming  the  basis  of  a  just  and  rational  jurispru- 
dence, every  independent  government  is  supreme  within 
its  own  territory.  Stran&^ers,  voluntarily  resident  within  a 
state,  owe  a  temporary  allegiance  to  its  sovereign,  and  are 
amenable  to  the  jurisdiction  of  its  tribunals ;  and  this  prin- 
ciple, which  is  perfectly  conformable  to  natural  law,  has  been 
extended  by  positive  usage  even  to  those  who  are  detained 
in  it  by  force.  It  is  certainly  true  that  an  exception  to  this 
rule,  incorporated  with  the  positive  law  of  nations,  ^and 
established,  no  doubt,  before  the  age  of  Elizabeth,  has  i*en- 
dered  the  ambassadors  of  sovereign  princes  exempt,  in  all 
ordinary  cases  at  least,  from  criminal  process.  Whether, 
however,  an  ambassador  may  not  be  brought  to  punishment 
for  such  a  flagrant  abuse  of  the  confidence  which  is  implied 
by  receiving  him,  as  a  conspiracy  against  the  life  itself  of 
the  prince  at  whose  court  he  resides,  has  been  doubted  by 
those  writers  who  are  most  inclined  to  respect  the  privileges 
with  which  courtesy  and  convenience  have  invested  him. 
A  sovereign,  during  a  temporary  residence  in  the  territories 
of  another,  must  of  coui*se  possess  as  extensive  an  immuni- 
ty as  his  representative ;  but  that  he  might,  in  such  circum- 
stances, frame  plots  for  the  prince's  assassination  with  im- 
punity, seems  to  take  for  granted  some  principle  that  I  do 
not  understand. 

But  whatever  be  the  privilege  of  inviolability  attached  to 
sovereigns,  it  must,  on  every  rational  ground,  be  confined  to 
those  who  enjoy  and  exercise  dominion  in  some  independent 
territory.  An  abdicated  or  dethroned  monarch  may  pre- 
serve his  title  by  the  courtesy  of.  other  states,  but  can  not 
rank  with  sovereigns  in  the  tribunals  where  public  law  is 
administered.     1  should  be  rather  surprised  to  hear  anv  one 
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assert  that  the  parliament  of  Paris  was  incompetent  to  try 
Christina  for  the  murder  of  Monaldeschi.  And,  though  we 
must  admit  that 'Mary's  resignation  of  her  crown  was  com- 
pulsory, and  retracted  on  the  first  occasion ;  yet,  after  a 
twenty-years'  loss  of  possession,  when  not  one  of  her  former 
suhjects  avowed  allegiance  to  her,  when  the  king  of  Scot- 
land had  heen  so  lone  acknowledged  by  England  and  by 
all  Europe,  is  it  possible  to  consider  her  as  more  than  a  titu- 
lar queen  divested  of  every  substantial  right  to  which  a 
sovereign  tribunal  could  have  regard  ?  She  was  styled  ac- 
cordingly, in  the  indictment,  '^  llilary,  daughter  and  heir  of 
James  the  Fifth,  late  king  of  Scots,  otherwise  called  Mary 
queen  of  Scots,  dowager  of  France."  We  read  even  that 
some  lawyers  would  have  had  her  tried  by  a  ^ury  of  the 
county  of  Stafford,  rather  than  by  the  special  commission ; 
which  Elizabeth  noticed  as  a  strange  indignity.  The  com- 
mission, however,  was  perfectly  legal  under  the  recent  statute. 

But  while  we  can  hardly  pronounce  Mary's  execution  to 
have  been  so  wholly  iniquitous  and  unwarrantable  as  it  has 
been  represented,  it  may  be  admitted  that  a  more  jgenerous 
nature  than  that  of  Elizabeth  -would  not  have  exacted  the 
law's  full  penalty.  The  queen  of  Scots'  detention  in  En- 
gland was  in  violation  of  all  natural,  public,  and  municipal 
law  ;  and  if  reasons  of  state  policy,  or  precedents  from  the 
custom  of  princes,  are  allowed  to  extenuate  this  injustice,  it 
is  to  be  asked  whether  such  i*easons  and  such  prec^ents 
might  hot  palliate  the  crime  of  assassination  imputed  to  her. 
Some  might  perhaps  allege,  as  was  so  frequently  urged  at 
the  time,  that,  if  her  life  could  be  taken  with  justice,  it 
could  not  be  spared  in  prudence;  and  that  Elizabeth's 
higher  duty  to  preserve  her  people  from  the  risks  of  civil 
commotion  must  silence  every  feeling  that  could  plead  for 
mercy.  Of  this  necessity  difrei*ent  judgments  may  perhaps 
be  formed.  It  is  evident  that  Mary's  death  extinguished  the 
best  hope  of  popery  in  England :  but  the  relative  force  of 
the  two  i-eligions  was  greatly  changed  since  Norfolk's  con- 
spiracy ;  and  it  appears  to  me  that  an  act  of  parliament  ex- 
plicitly cutting  her  off  from  the  crown,  and  at  the  same  time 
entailing  it  on  her  son,  would  have  afforded  a  very  reasona- 
ble prospect  of  securing  the  succession  against  all  serious  dis- 
turbance. But  this  neither  suited  the  inclination  of  Elizabeth 
nor  of  some  among  those  who  suiTOunded  her. 

§  19.  As  the  catholics  endured  without  any  open  murmur- 
ing the  execution  of  her  on  whom  their  fond  hopes  had  so 
long  rested,  so  for  the  remainder  of  the  queen's  reign  they 
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b^  no  means  appear,  when  considered  as  a  body,  to  have  far- 
nished  any  specious  pretexts  for  severity.  In  that  memora- 
ble year  when  the  dark  cload  gathered  around  our  coasts, 
when  Europe  stood  by  in  fearful  suspense  to  behold  what 
should  be  the  result  of  that  great  cast  in  the  game  of  hu- 
man politics,  what  the  craft  of  Rome,  the  power  of  Philip, 
the  genius  of  Famese,  could  achieve  against  the  island-queen 
with  her  Drakes  and  Cecils — in  that  agony  of  the  protestant 
faith  and  English  name,  they  stood  the  trial  of  their  spirit 
without  swerving  from  their  allegiance^  It  was  then  that 
the  catholics  in  every  county  repaired  to  the  standard  of  the 
lord-lieutenant,  imploring  that  they  might  not  be  suspected 
of  bartering  the  national  independence  for  their  religion  it- 
self. It  wiA  then  that  the  venerable  lord  Montague  brought 
a  troop  of  horse  to  the  queen  at  Tilbury,  commanded  by 
himself,  his  ^on,  and  grandson.  It  would  have  been  a  sign 
of  gratitude  if  the  laws  depriving  them*  of  the  free  exercise 
of  their  religion  had  been,  if  not  repealed,  yet  suffered  to 
sleep,  after  these  proofs  of  loyalty.  But  the  execution  of 
priests  and  of  other  catholics  became,  on  the  contrary,  more 
frequent!  and  the  fines  for  recusancy  were  exacted  as  rigor- 
ously as  before.  A  statute  was  enacted  restraining  popish 
i-ecusants,  a  distinctive  name  now  firat  imposed  by  law,  to 
particular  places  of  residence,  and  subjecting  them  to  other 
vexatious  provisions.  All  persons  were  forbidden  by  proc* 
lama||on  to  harbor  any  of  whose  conformity  they  were  not 
assured.  Some  indulgence  was  doubtless  shown  duHng  all 
Elizabeth's  reign  to  particular  peraons,  and  it  was  not  uni4- 
sual  to  release  priests  from  confinement;  but  such  precarious 
and  irregular  connivance  gave  moi^  scandal  to  the  puritans 
than  comfort  to  the  opposite  party. 

§  20.  The  catholic  maityrs  under  Elizabeth  amount  to  no 
inconsiderable  number.  Dodd  reckons  them  at  191 ;  Milner 
has  raised  the  list  to  204..  Fifteen  of  these,  according  to 
him,  sufTei'ed  for  denying  the  queen's  supi-emacy,  126  for  ex- 
ercising their  ministrv,  and  the  rest  for  being  reconciled  to 
the  Romish  church.  Many  others  died  of  hardships  in  pris- 
on, and  many  were  deprived  of  their  property.  There  seems 
neveitheless  to  be  good  reason  for  doubting  whether  any 
one  who  was  executed  might  not  have  saved  his  life  by  ex- 
plicitly denying  the  pope's  power  to  depose  tie  queen.  It 
was  constantly  maintained  by  her  ministers  that  no  one 
had  been  executed  for  his  religion.  This  would  be  an  odi- 
ous and  hypocritical  subterfuge  if  it  rested  on  the  letter  of 
these  statutes,  which  adjudge  the  mere  manifestation  of  a 
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belief  in  the  Roman  catholic  religion,  under  certain  circum- 
Btances,  to  be  an  act  of  treason.  But  both  lord  Burleigh,  in 
his  ^^  Execution  of  Justice,"  and  Walsingham,  in  a  letter  pub- 
lished by  Burnet,  positively  assert  the  contrary;  and  i  am 
not  aware  that  their  assertion  has  been  disproved.  This 
<»rtainly  famishes  a  distinction  between  the  persecution 
under  Elizabeth  (which,  unjust  as  it  was  in  its  operation, 
yet,  as  far  as  it  extended  to  capital  inflictions,  had  in  view 
the  security  of  the  government)  and  that  which  the  protest- 
ants  had  sustained  in  her  sister's  reign,  spnnging  from  mere 
bigotry  and  vindictive  rancor,  and  not  even  shielding  itself 
at  the  time  with  those  shallow  pretexts  of  policy  which  it 
has  of  late  been  attempted  to  set  up  in  its  extenuation. 
But  that  which  renders  these  condemnations  of  popish 
priests  so  iniquitous  is,  that  the  belief  in,  or  rather  the  're- 
fusal to  disclaim,  a  speculative  tenet,  dangerous  indeed,  and 
incompatible  with  Royalty,  but  not  coupled  with  any  overt 
act,  was  construed  into  treason ;  nor  can  any  one  affect  to 
justify  these  sentences  who  is  not  prepared  to  maintain  that 
a  refusal  of  the  oath  of  abjuration,  while  the  pretensions  of 
the  house  of  Stuart  subsisted,  might  lawfully  or  justly  have 
incurred  the  same  penalty. 

An  apology  was  always  deduced  for  these  measures,  wheth- 
er of  restriction  or  punishment,  adopted  against  all  adher- 
ents to  the  Roman  church,  from  the  I'estless  activity  of  that 
new  militia  which  the  Holy  See  had  lately  organized.  The 
mendicant  orders  established  in  the  thirteenth  century  had 
lent  former  popes  a  powerful  aid  toward  subjecting  both  the 
iaity  and  the  secular  priesthood,  by  their  superior  learning 
and  ability,  their  emulous  zeal,  their  systematic  concert,  their 
implicit  obedience.  But  in  all  these  requisites  for  good  and 
faithful  janizaries  of  the  church,  they  were  far  excelled  by 
the  new  order  of  Ignatius  Loyola.  Rome,  I  believe,  found 
in  their  services  what  has  stayed  her  fall.  They  contributed 
in  a  very  material  degree  to  check  the  tide  of  the  Reforma- 
tion. Subtile  alike  and  intrepid,  pliant  in  their  direction, 
onshaken  in  their  aim,  the  sworn,  implacable,  unscrupulous 
enemies  of  protestant  governments,  the  Jesuits  were  a  le- 
^timate  object  of  jealousy  and  restraint.  As  every  mem- 
ber of  that  society  enters  into  an  engagement  of  absolute, 
unhesitating  obedience  to  its  snpeiior,  no  one  conld  justly 
eomplain  that  he  was  presumed  capable  at  least  of^commit- 
ting  any  crimes  that  the  policv  of  his  monarch  might  ehjoin. 
But  if  the  Jesuits  by  their  aoilities  and  busy  spirit  of  in- 
trigue promoted  the  interests  of  Rome,  they  raised  up  ene- 
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mies  by  the  same  means  to  themselves  within  the  bosom  of 
the  church,  and  became  little  less  obnoxioas  to  the  secniar 
clergy,  and  to  a  great  proportion  of  the  laity,  than  to  the 
protestants  whom  they  were  commissioned  to  oppose.  Their 
mtermeddling  character  was  shown  in  the  very  prisons  oc- 
cnpied  by  catholic  recusants,  where  a  schism  broke  out  be- 
tween the  two  parties,  and  the  secular  priests  loudly  com- 
plained of  their  usurping  associates.  This  was  manifestly 
connected  with  the  great  problem  of  allegiance  to  the  queen, 
which  the  one  sid^  bein^  always  ready  to  pay,  did  not  rel- 
ish the  sharp  usage  it  endured  on  account  of  the  other's  dis- 
affection. The  council  indeed  gave  some  signs  of  attending 
to  this  distinction,  by  a  proclamation  issued  in  1602,  order- 
ing all  priests  to  depart  from  the  kingdom,  unless  thev  should 
come  in  and  acknowledge  their  allegiance,  with  whom  the 
queen  would  take  further  order.  Thirteen  priests  came  for- 
ward on  this,  with  a  declaration  of  allegiance  as  full  as  could 
be  devised.  Some  of  the  more  violent  papists  blamed  them 
for  this ;  and  the  Louvain  divines  concurred  in  the  censure. 
There  were  now  two  parties  among  the  Englbh  catholics; 
and  those  who,  goaded  by  the  sense  of  long  persecution,  and 
inflamed  by  obstinate  bigotry,  regarded  every  heretical  gov- 
ernment as  unlawful  or  unworthy  of  obedience,  used  every 
machination  to  deter  the  rest  from  giving  any  test  of  their 
loyalty.  These  were  the  more  busy,  but  by  much  the  less 
numerous  class ;  and  their  influence  was  mainly  derived  from 
the  laws  of  severity,  which  thev  had  braved  or  endured  with 
fortitude.  It  is  equally  candid  and  reasonable  to  believe 
that,  if  a  fair  and  legal  toleration,  or  even  a  genersA  conniv- 
ance at  the  exercise  of  their  worship,  had  been  conceded  in 
the  first  part  of  Elizabeth's  reign,  she  would  have  spared  her- 
self those  perpetual  terrors  of  rebellion  which  occupied  all 
her  later  yeara.  Rome  would  not,  indeed,  have  been  ap- 
peased, and  some  desperate  fanatic  might  have  sought  her 
life;  but  the  English  catholics  collectively  would  have  re- 
paid her  protection  by  an  attachment  which  even  her  rigor 
seems  not  wholly  to  have  prevented. 

It  is  not  to  be  ima^ned  that  an  entire  unanimity  prevailed 
in  the  councils  of  this  reign  as  to  the  best  mode  of  dealing 
with  the  adherents  of  Rome.  Those  temporary  connivances 
or  remissions  of  punishment  which,  though  to  our  present 
view  they  hardly  lighten  the  shadows  ot  this  pei*secution, 
excited  loud  complaints  from  bigoted  men,  \fcre  owing  to 
the  queen's  personal  humor,  or  the  influence  of  some^advisera 
more  liberal  than  the  rest.    Elizabeth  herself  seems  always 
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to  have  inclined  rather  to  indulgence  than  extreme  severity. 
Sir  Christopher  Hatton,  for  some  years  her  chief  favorite,  in- 
curred odiam  for  his  lenity  toward  papists,  and  was,  in  their 
own  opinion,  secretly  inclined  to  them.  Whitgift  found 
enough  to  do  with  an  opposite  party.  And  that  too  noble 
and  high-minded  spirit,  so  ill  fitted  for  a  servile  and  dis- 
sembling court,  the  earl  of  Essex,  was  the  consistent  friend 
of  religious  liberty,  whether  the  catholic  or  the  puritan  were 
to  enjoy  it.  But  those  councilors,  on  the  other  hand,  who 
favored  the  more  precise  reformers,  and  looked  coldly  on  the 
established  chnrch,  never  failed  to  demonstrate  their  protest- 
antism by  excessive  harshness  toward  the  old  religion's  ad- 
herents. That  bold  bad  man,  whose  favor  is  the  great  re- 
proach of  Elizabeth's  reign,  the  earl  of  Leicester,  and  the  sa- 
gacious, disinterested,  inexorable  Walsingham,  were  deemed 
the  chief  advisers  of  sanguinary  punishments.  But,  after 
their  deaths,  the  catholics  were  mortified  to  discover  that 
lord  Burleigh,  from  whom  they  had  hoped  for  more  modera- 
tion, pei-sisted  in  the  same  severities. 
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THB  OATH  OP  SUPREMACY  (p.  Tl). 

The  oath  of  snpremacy  was  expressed  as 
follows:  ^'I.A.  B^do  Qtterly  testify  and 
declare,  that  the  queen*8  highness  is  the 
only  supreme  ^yemor  of  this  realm,  and 
all  other  her  highness's  dominions  and 
countriee,  as  well  in  all  spiritual  and  ec- 
clesiastical things  or  causes  as  temporal ; 
and  that  no  foreign  prince,  person,  prelate, 
state,  or  potentate,  hath  or  ought  to  have 
any  Jnrisdiction,  power,  superiority,  pre- 
eminence,  or  authority,  ecclesiastical  or 
spiritual,  within  this  realm ;  and  there- 
fore I  do  utterly  renounce  and  forsake  all 
foreign  Jurisdictions,  powers,  superiori- 
ties, and  authorities,  and  do  promise  that 
from  henceforth  I  shall  bear  faith  and  true 
allegiance  to  the  queen*8  highness,  her 
heirs  and  lawfal  successors,  and  to  my 
power  shall  assist  and  defend  all  Jurisdic- 
tions, pre-eminences,  privileges,  and  au- 
thorities, granted  or  belonging  to  the 
queen*s  highness,  her  heirs  and  success- 
ors, or  united  and  annexed  to  the  imperial 
crown  of  this  realm." 

A  remarkable  passage  in  the  injanc- 
tlons  to  the  ecclesiastical  visitors  of  1060, 
which  may  be  reckoned  in  the  nature  of 


a  contemporaneous  exposition  of  the  law, 
restrains  the  royal  supremacy  established 
by  this  act,  and  asserted  in  the  above  oath, 
in  the  following  words :  "  Her  miO«8ty  for- 
biddeth  all  manner  her  subjects  to  give 
ear  or  credit  to  such  perverse  and  mali- 
cious persons,  which  most  sinlsterly  and 
maliciously  labor  to  notify  to  her  loving 
subjects  how  by  words  of  the  said  oath  it 
may  be  collected  that  the  kings  or  queens 
of  this  realm,  possessors  of  the  crown,  may 
challenge  authority  and  power  of  ministry 
of  divine  service  in  the  church ;  wherein 
her  said  subjects  be  much  abused  by  such 
evil  disposed  persons.  For  certainly  her 
majesty  neither  doth,  nor  ever  will,  chal- 
lenge any  other  authority  than  that  was 
challenged  and  lately  used  by  the  said 
noble  kings  of  fomous  memory,  king 
Henry  VIII.  and  king  Edward  VL,  which 
is,  and  was  of  ancient  time,  due  to  the  im- 
perial crown  of  this  realm ;  that  is,  under 
God  to  have  the  sovereignty  and  rule  over 
all  manner  of  persons  bom  within  these 
her  realms,  dominion's,  and  countries,  of 
what  estate,  either  ecclesiastical  or  tempo- 
ral, soever  they  be,  so  as  no  other  foreign 
power  shall  or  ought  to  have  any  superi- 
ority over  them.    And  iCany  person  that 
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hath  conceived  any  other  senae  of  the  fonn 
of  the  said  oath  ehall  accept  the  eame  with 
thia  interpretation,  Bense,  or  meaning,  her 
majesty  is  well  pleased  to  accept  every 
sach  in  that  ^half,  as  her  good  and  obe- 
dient suljjects,  and  shall  acquit  them  of  all 
manner  of  penalties  contained  in  the  said 
act,  against  such  as  shall  peremptorily  or 
obstinately  refuse  to  take  the  same  oath." 
1  Somers  Tracts,  edit.  Scott,  78. 

This  interpretation  was  afterward  given 
in  one  of  the  thirty-nine  articles,  which 
having  been  confirmed  by  parliament,  it 
is  nndonbiedly  to  be  reckoned  the  troe 
sense  of  the  oath.  Mr.  Butler,  in  his  Me- 
moirs of  English  Catholics,  voL  L,  p.  1S7, 
enters  into  a  discussion  of  the  qaestlon, 
whether  Soman  Catholics  might  oonsden- 
tiottsly  take  the  oath  of  supremacy  in  this 
sense.  It  appears  that  in  the  seventeenth 
century  some  contended  for  the  affirma- 
tive ;  and  this  seems  to  explain  the  fsct 


that  several  persons  of  that  persnasioo, 
besides  peers,  ft'om  whom  the  oath  was 
not  exacted,  did  actually  hold  offices  un- 
der the  Stuarts,  and  even  enter  into  par- 
liament, and  that  the  test  act  and  declara- 
tion against  transubstantiation  were  thus 
rendered  necessary  to  make  their  excln- 
sion  certain. 

As  to  the  exposition  before  given  of  the 
oath  of  supremacy,  I  conceive  that  it  was 
intended  not  only  to  relieve  the  scmples 
of  catholics,  but  of  those  who  had  imbibed 
fh>m  the  school  of  Calvin  an  apprehen- 
sion of  what  is  sometimes,  though  rather 
improperly,  called  Erastianism—the  merg- 
ing of  all  spiritual  powers,  even  those  of 
ordination  and  of  preaching,  in  the  para- 
moont  authority  of  the  state  toward  which 
the  despotism  of  Henry,  and  obsequious- 
ness of  Cranmer,  had  seemed  to  bring  the 
chorch  of  England. 
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CHAPTER  IV, 

ON  THE  LAWS  OF  ELIZABETH'S  REIGN  RESPECTING  PROT- 

^    ESTANT  NON-CONFORMISTS. 

• 
f  1.  Origin  of  the  DiiTerences  among  the  English  Protestanta.  f  2.  Kellgfooa  Jncll- 
nationa  of  the  Qaeea.  1 8.  Unwlllingneaa  of  many  to  comply  with  the  eatabllahed 
Ceremonies,  i  4  Coofonnitj  enforeed-bj  the  Arcbbiahop.  f  9w  Separate  con- 
venticlee.  9  6w  A  more  determined  Oppoaition,  abont  IMO,  led  bj  Cartwrlght 
Dangerous  Nature  of  his  Tenets.  9  7.  Pnrltans  supported  in  the  Commons^ 
9  8.  And  in  some  measure  by  the  council.  9  9.  Prophesyings.  ft  lOi  Arch- 
bishops Grindal  and  Whitgift.  Condact  ot  the  latter  in  enforcing  Conformity. 
9 11.  High  Commission  Court.  Lord  Barleigh  STerse  to  Severity.  9 18.  Puritan 
LIbelSL  9 13.  Attempt  to  set  up  Preebjrterian  System.  9  14.  House  of  Commons 
averse  to  Episcopal  Authority.  9  15.  Independents  liable  to  severe  Laws.  9  Id. 
Hooker's  Ecclesiastical  Polity.    9 17.  Spoliation  of  Church  Revenues. 

§  1.  The  two  statates  enacted  in  the  first  year  of  Eliza- 
beth, commonly  called  the  acts  of  supremacy  and  uniformity, 
are  the  main  links  of  the  Anglican  church  with  the  temporal 
constitution,  and  establish  the  subordination  and  dependency 
of  the  former;  the  first  abrogating  all  jurisdiction  and  legis- 
lative power  of  ecclesiastical  imlers,  except  under  the  author- 
ity of  the  crown ;  and  the  second  prohibiting  all  changes  of 
rites  and  discipline  without  the  approbation  of  parliament. 
It  was  the  constant  policy  of  this  queen  to  maintain  her  ec- 
clesiastical prerogative  and  the  laws  she  had  enacted.  But 
in  following  up  this  principle  she  found  herself  involved  in 
many  troubles,  and  had  to  contend  with  a  relieious  party 
quite  opposite  to  the  Romish,  less  dangerous  indeed,  and  in- 
imical to  her  government,  but  full  as  vexatious  and  deter- 
mined. 

I  have  in  another  place  slightly  mentioned  the  differences 
that  began  to  spiing  up  under  Edward  VI.  between  the  mod- 
erate reformers  who  established  the  new  Anglican  church, 
and  those  who  accused  them  of  proceeding  with  too  much 
forbearance  in  casting  off  superstitions  and  abuses.'  These 
diversities  of  opinion  were  not  without  some  relation  to  those 
which  distinguished  the  two  great  families  of  protestantism 
in  Europe.  Luther,  intent  on  his  own  system  of  dogmatic 
theology,  had  shown  much  indifference  about  retrenching  ex- 
terior ceremonies,  and  had  even  favored,  especially  in  the 
first  years  of  his  preaching,  that  specious  worship  which  some 
ardent  reformers  were  e&ger  to  reduce  to  simplicity.     Cruci- 

>  See  p.  86. 
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fixes  and  images,  tapers  and  priestly  vestments,  even  for  a 
time  the  elevation  of  the  host  and  the  Latin  mass-book,  con- 
tinued in  the  Lutheran  churches ;  while  the  disciples  of  Zwin- 
g]e  and  Calvin  were  cai*efully  eradicating  them  as  popish 
idolatry  and  superstition.  Cranmer  and  Ridley,  the  found- 
ers of  the  English  Reformation,  justly  deeming  themselves 
independent  of  any  foreign  master,  adopted  a  middle  coarse 
between  the  Lutheran  and  Calvinistic  ritual.  The  general 
tendency  however  of  protestants,  even  in  the  reign  of  Ed- 
ward Vl.,  was  toward  the  simpler  forms ;  whether  through 
the  influence  of  those  foreign  divines  who  co-operated  in  our 
Reformation,  or  because  it  was  natural  in  the  heat  of  relig- 
ious animosity  to  recede  as  far  as  possible,  especially  in  such 
exterior  distinctions,  from  the  opposite  denomination.  The 
death  of  Edward  seems  to  have  prevented  a  further  approach 
to  the  scheme  of  Geneva  in  our  ceremonies,  and  perhaps  in 
our  church  government.  During  the  persecution  of  Mary's 
reign  the  most  eminent  protestant  clergymen  took  refuge  in 
various  cities  of  Germany  and  Switzerland.  They  were  re- 
ceived by  the  Calvinists  with  hospitality  and  fraternal  kind- 
ness ;  while  the  Lutheran  divines,  a  narrow-minded,  intoler- 
ant faction,  both  neglected  and  insulted  them.*  Divisions 
soon  arose  among  themselves  about  the  use  of  the  English 
service,  in  which  a  pretty  considerable  party  was  disposed 
to  make  alterations.  The  chief  scene  or  these  disturbances 
was  Frankfort,  where  Knox,  the  famous  reformer  of  Scotland, 
headed  the  innovators;  while. Cox, an  eminent  divine, much 
concerned  in  the  establishment  of  Edward  VI.,  and  after- 
ward bishop  of  Ely,  stood  up  for  the  original  liturgy.  Cox 
succeeded  (not  quite  fairly,  if  we  may  rely  on  the  only  nar- 
rative we  possess)  in  driving  his  opponents  from  the  city; 
but  these  disagreements  were  by  no  means  healed  when  the 
accession  of  Elizabeth  recalled  both  parties  to  their  own 
country,  neither  of  them  very  likely  to  display  more  mutual 
charity  in  their  prosperous  hour  than  they  had  been  able  to 
exercise  in  a  common  persecution. 

§  2.  The  first  mortification  these  exiles  endured  on  their 
return  was  to  find  a  more  dilatory  advance  toward  publio 
reformation  of  religion,  and  more  of  what  they  deemed  luke- 
warlnness,  than  their  sanguine  zeal  had  anticipated.  Most 
part  of  this  delay  was  owing  to  the  greater  prudence  of  the 
queen's  counciloi^s,  who  felt  the  pulse  of  the  nation  before 
they  ventured  on  such  essential  changes.  But  there  was  yet 
another  obstacle  on  which  the  reformers  had  not  reckoned. 

s  Strype's  Cranmer,  854. 
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Elizabeth,  though  resolute  against  snbmitting  to  the  papal 
sapremacy,  was  not  so  averae  to  all  the  tenets  abjured  by 
protestants,  and  loved  also  a  more  splendid  worship  than  had 
prevailed  in  her  brother's  reign ;  while  many  of  those  re- 
iui-ned  from  the  Continent  were  intent  on  copying  a  still 
simpler  model.  She  reproved  a  divine  who  preached  again^ 
the  real  presence,  and.  is  even  said  to  have  used  prayers  to 
the  Virgin.  Bat  her  great  struggle  with  the  reformers  was 
about  images,  and  particularly  the  crucifix,  which  she  re- 
tained, with  lighted  tapera  before  it,  in  her  chapel ;  though 
in  the  injunctions  to  the  ecclesiastical  visitore  of  1559  they 
are  directed  to  have  them  taken  away  from  churches.  This 
concession  she  must  have  made  very  reluctantly,  for  we  find 
proofs  the  next  year  of  her  inclination  to^  restore  them ;  and 
the  question  of  their  lawfulness  was  debated,  as  Jewell  writes 
word  to  Peter  Martyr,  by  himself  and  Grindal  on  one  side, 
against  Parker  and  Cox,  who  had  been  persuaded  to  argue 
in  their  favor.  But  the  strenuous  opposition  of  men  so  dis- 
tinguished as  Jewell,  Sandys,  and  Grindal,  of  whom  the  firet 
declared  hfs  intention  of  resigning  his  bishopric  in  case  this 
return  toward  superstition  should  be  made,  compelled  Eliz- 
abeth to  relinquish  her  project.  The  crucifix  was  even  for  a 
time  removed  from  her  own  chapel,  but  replaced  about  1570. 

There  was,  however,  one  other  subject  of  dispute  between 
the  old  and  new  religions  upon  which  her  majesty  could  not 
be  brought  to  adopt  the  protestant  side  of  the  question. 
This  was  the  marriage  of  the  clergv,  to  which  she  expressed 
so  great  an  aversion,  that  she  would  never  consent  to  repeal 
the  statute  of  her  sister's  i*eign  against  it.  Accordingly  the 
bishops  and  clergy,  though  they  married  by  connivance,  or 
rather  b^  an  ungracious  permission,  saw  with  very  just  dis- 
satisfaction their  children  treated  by  the  law  as  the  offspring 
of  concubinage.  This  continued,  in  legal  strictness,  till  the 
first  year  of  James,  when  the  statute  of  Mary  was  explicitly 
repealed ;  though  I  can  not  help  suspecting  that  clerical  mar- 
riages had  been  tacitly  recognized,  even  in  courts  of^justice, 
long  before  that  time.  Tet  it  appeara  less  probable  to  derive 
Elizabeth's  prejudice  in  this  respect  from  any  deference  to 
the  Roman  discipline,  than  from  that  strange  dislike  to  the 
most  lawful  union  between  the  sexes  which  formed  one  of 
the  singularities  of  her  character. 

Such  a  reluctance  as  the  queen  displayed  to  return  in  ev- 
ery point  even  to  the  system  establishea  under  Edward  was 
no  slight  disappointment  to  those  who  thought  that  too  lit- 
tle had  been  effected  by  it.    They  had  beheld  at  Zurich  and 
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Geneva  the  simplest  and,  as  they  conceived,  the  purest  form 
of  worship.  They  were  persuaded. that  the  vestments  still 
worn  by  the  clergy,  as  m  the  days  of  popery,  though  in 
themselves  indifferent,  led  to  erroneous  notions  among  the 
people,  and  kept  alive  a  recollection  of  former  superstitions, 
which  would  render  their  I'eturn  to  them  more  easy  in  the 
event  of  another  political  revolution.  They  disliked  some 
other  ceremonies  for  the  same  reason.  These  objections  were 
by  no  means  confined,  as  is  perpetually  insinuated,  to  a  few 
discontented  pei-sons.  Except  archbishop  Parker,  who  had 
remained  in  England  during  the  late  reign,  and  Cox,  bishop 
of  Ely,  who  had  taken  a  strong  part  at  Frankfort  against  in- 
novation, all  the  most  eminent  churchmen,  such  as  Jewell, 
Grindal,  Sandys,  Nowell,  were  in  favor  of  leaving  off  the  sur- 
plice and  what  were  called  the  popish  ceremonies.  Whether 
their  objections  are  to  be  deemed  narrow  and  frivolous  or 
otherwise,  it  is  inconsistent  with  veracity  to  dissemble  that 
the  queen  alone  was  the  cause  of  retaining  those  observances 
to  which  the  great  separation  from  the  Anglican  establish- 
ment is  ascribed.  Had  her  influence  been  withdrawn,  sur- 
plices and  square  caps  would  have  lost  their  steadiest  friend ; 
and  several  other  little  accommodations  to  the  prevalent  dis- 
positions of  protestants  would  have  taken  place.  Of  this  it 
seems  impossible  to  doubt,  when  we  read  the  proceedings  of 
the  convocation  in  1562,  when  a  proposition  to  abolish  most 
of  the  usages  deemed  objectionable  was  lost  only  by  a  vote, 
the  numbers  being  59  4;o  58. 

§  3.  The  repugnance  felt  by  a  large  pai*t  of  the  protestant 
clergy  to  the  ceremonies  with  t^hich  Elizabeth  would  not 
consent  to  dispense,  showed  itself  in  iiTegular  transgressions 
of  the  uniformity  prescribed  by  statute.  Some  continued 
to  wear  the  habits,  others  laid  them  aside ;  the  communi- 
cants received  the  sacrament  sitting,  or  standing,  or  kneeling, 
according  to  the  minister's  taste ;  some  baptized  in  the  font, 
others  in  a  basin ;  some  with  the  sign  of  the  cross,  others 
without  it.  The  people  in  London  and  other  towns,  siding 
chiefly  with  the  malcontents,  insulted  such  of  the  clergy  as 
observed  the  prescribed  order.  Many  of  the  bishops  readily 
connived  at  aeviations  from  ceremonies  which  they  disap- 
proved. Some,  who  felt  little  objection  to  their  use,  were 
against  imposing  them  as  necessary.  And  this  opinion, 
which  led  to  very  momentous  inferences,  began  so  much  to 
prevail,  that  we  soon  find  the  objections  to  conformity  more 
grounded  on  the  unlawfulness  of  compulsory  regulations  in 
the  church  prescribed  by  the  civil  power,  than  on  any  special 
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impropriety  in  the  usages  themselves.  Bat  this  principle, 
which  perhaps  the  scrupulous  party  did  not  yet  veiy  fully 
avow,  was  altogether  incompatible  with  the  supremacy  vest- 
ed in  the  £ueen,  of  which  fairest  flower  of  her  prerogative 
she  wa»  abundantly  tenacious.  One  thing  was  evident,  that 
the  puritan  malcontents  were  growing  every  day  more  nu- 
merous, more  determined,  and  more  likely  to  win  over  the 
generality  of  those  who  sincerely  favored  the  protestant 
cause.'  There  were  but  two  lines  to  be  taken;  either  to  re« 
lax  and  modify  the  regulations  which  gave  offense,  or  to 
enforce  a  more  punctual  observation  of  them.  It  seems  to 
me  far  more  probable  that  the- former  course  would  have 
prevented  a  great  deal  of  that  mischief  which  the  second 
manifestly  aggravated.  For  in  this  early  stage  the  advo- 
cates of  a  simpler  ritual  had  by  no  means  assumed  the  shape 
of  an  embodied  faction,  which  concessions,  it  must  be  owned, 
SLve  not  apt  to  satisfy,  but  numbered  the  most  learned  and 
distinguished  portion  of  the  hierarchy.  Parker  stood  nearly 
alone  on  the  other  side,  but  alone  more  than  an  equipoise  in 
the  balance,  through  his  high  station,  his  judgment  in  mat- 
ters of  policj^,  and  his  knowledge  of  the  queen's  disposition. 
He  had  possibly  reason  to  apprehend  that  Elizabeth,  irritated 
by  the  prevalent  humor  for  alteration,  might  burst  entirely 
away  from  the  protestant  side,  or  stretch  her  supremacy  to 
reduoe  the  church  into  a  slavish  subjection  to  her  caprice. 

§  4.  The  unsettled  state  of  exterior  religion  which  has 
been  mentioned  lasted  till  1565.  In  the  beginning  of  that 
year  a  determination  was  taken  by  the  queen,  or  rather,  per- 
haps, the  archbishop,  to  put  a  stop  to  all  in-egularities  in 
the  public  service.  He  set  forth  a  book  called  "Advertise- 
ments,''  containing  orders  and  regulations  for  the.  discipline 
of  the  clergy.  This  modest  title  was  taken  in  consequence 
of  the  queen's  withholding  her  sanction  of  its  appearance, 
through  Leicester's  influence.  The  primate's  next  step  was 
to  summon  before  the  ecclesiastical  commission  Sampson, 
dean  of  Christ  church,  and  Humphrey,  president  of  Magdalen 
college,  Oxford,  men  of  signal  non-conformity,  but  at  the 
same  time  of  such  eminent  reputation  that,  when  the  law 
took  its  course  against  them,  no  other  offender  could  hope 
for  indulgence.  On  refusing  to  wear  the  customary  habits, 
Sampson  was  deprived  of  his  deanery ;  but  the  other  seems 
to  have  been  tolerated.  This  instance  of  severity,  as  com- 
monly happens,  rather  irritated  than  intimidated  the  puritan 
clergy,  aware  of  their  numbers,  their  popularity,  and  their 
powerful  friends,  but  above  all  sustained  by  their  own  sin- 
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cerity  and  earnestness.  Parker  had  taken  his  resolution  to 
proceed  in  the  vigorous  course  he  had  begun.  He  obtained 
from  the  queen  a  proclamation,  peremptorily  requiring  a 
conformity  in  the  use  of  the  clerical  vestments  and  other 
matters  of  discipline.  The  London  ministers,  summoned  be- 
fore himself  and  their  bishop,  Grindal,  who  did  not  very  will- 
ingly co-operate  with  his  metropolitan,  were  called  upon  for 
a  promise  to  comply  with  the  legal  ceremonies,  which  thirty- 
seven  out  of  ninety-eight  refused  to  make.  They  were  in 
consequence  suspended  from  their  ministry,  and  their  livings 
put  in  sequestration.  But  these  unfortunately,  as  was  the 
case  in  all  this  reign,  were  the  most  conspicuous  both  for 
their  general  character  and  for  their  talent  in  pi-eaching.* 

§  6.  Whatever  deviations  from  uniformity  existed  within 
the  pale  of  the  Anglican  church,  no  attempt  had  hitherto 
been  made  to  form  separate  assemblies;  nor  could  it  be 
deemed  necessary  while  so  much  indulgence  had  been  con- 
ceded to  the  scrupulous  clergy.  But  they  were  now  reduced 
to  determine  whether  the  imposition  of  those  rites  they  dis- 
liked would  justify,  or  render  necessary,  an  abandonment  of 
their  ministry.  Several  of  the  most  respectable  opponents 
of  the  ceremonies  were  adverse  to  any  open  schism.  But 
the  animosities  springing  from  heated  zeal,  and  the  smart  of 
what  seemed  oppression,  would  not  suffer  the  English  puri- 
tans generally  to  acquiesce  in  such  temperate  counsels.  They 
began  to  form  separate  conventicles  in  London,  not  ostenta- 
tiously indeed,  but  of  course  without  the  possibility  of  elud- 
ing notice.  It  was  doubtless  worthy  of  much  consideration 
whether  an  established  church  government  could  wink  at 
the  systematic  disregard  of  its  discipline  by  those  who  were 
subject  to  its  jurisdiction  and  partook  of  its  revenues.  But 
there  are  few,  I  trust,  who  can  hesitate  to  admit  that  the 
puritan  clergy,  after  being  excluded  from  their  benefices, 
might  still  claim  from  a  just  government  a  peaceful  tolera- 
tion of  their  particular  worship.  This  it  was  vain  to  expect 
from  the  queen's  arbitrary  spirit,  the  imperious  humor  of 
Parker,  and  that  total  disregard  of  the  rights  of  conscience 
which  was  common  to  all  parties  in  the  sixteenth  century. 
The  first  instance  of  actual  punishment  inflicted  on  protest- 
ant  dissentera  was  in  June,  1567,  when  a  company  of  more 
than  one  hundred  were  seized  during  their  religions  exercises 
at  Plummer^s  Hall,  which  they  had  hired  on  pretense  of  a 
wedding,  and  fourteen  or  fifteen  of  them  were  sent  to  pris- 
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on.  They  behaved  on  their  examination  with  a  rndeness,  as 
veil  as  self-sufficiency,  that  had  already  begnn  to  chamcter- 
ize  the  puritan  faction.  But  this  can  not  excuse  the  fatal 
error  of  molesting  men  for  the  exercise  of  their  own  religion. 
These  coercive  proceedings  of  the  archbishop  were  feebly 
seconded,  or  directly  thwarted,  by  most  leading  men  both  in 
church  and  state.  Grindal  and  Sandys,  successively  bishops 
of  London  and  archbishops  of  York,  were  naturally  reckoned 
at  this  time  somewhat  favorable  to  the  non-conforming  min- 
istei's,  whose  scruples  they  had  partaken.  Parkhurst  and 
Pilkin^on,  bishops  of  Norwich  and  Durham,  were  openly 
on  their  side.  Thev  had  still  more  effectual  support  in  the 
queen's  council.  The  earl  of  Leicester,  who  possessed  more 
power  than  any  one  to  sway  her  wavering  and  capricious 
temper,  the  earls  of  Bedford,  Huntingdon,  and  Warwick,  re- 
garded as  the  steadiest  protestants  among  the  aristocracy, 
the  wise  and  grave  lord-keeper  Bacon,  the  sagacious  Wal- 
singham,  the  experienced  Sadler,  the  zealous  Enollys,  consid- 
ered these  objects  of  Parker's  severity  either  as  demanding 
a  purer  worship  than  had  been  established  in  the  church,  or 
at  least  as  worthy  by  their  virtues  and  services  of  more  in- 
dulgent treatment.  Cecil  himself,  though  on  intimate  terms 
with  the  archbishop,  and  concurring  generally  in  his  meas- 
ures, was  not  far  removed  from  the  latter  way  of  thinking, 
if  his  natural  caution  and  extreme  dread  at  this  juncture  of 
losing  the  queen's  favor  had  permitted  him  more  unequivo- 
cally to  express  it.  Those  whose  judgment  did  not  incline 
them  toward  the  puritan  notions  respected  the  scruples  of 
men  in  whom  the  reformed  religion  could  so  implicitly  con- 
fide. They  had  regai'd  also  to  the  condition  of  the  church. 
The  far  greater  part  of  its  benefices  were  supplied  by  con- 
formists of  very  doubtfal  sincerity,  who  would  resume  their 
mass-books  with  more  alacrity  than  they  had  cast  them 
aside.  Such  a  deficiency  of  protestant  clergy  had  been  ex- 
perienced at  the  queen's  accession,  that  for  several  years  it 
was  a  common  practice  to  appoint  laymen,  usually  mechan- 
ics, to  read  the  service  in  vacant  churches.  These  were  not 
always  wholly  illiterate ;  or,  if  they  were,  it  was  no  more 
than  might  be  said  of  the  popish  clerfi^y,  the  vast  majority 
of  whom  were  destitute  of  all  usefnl  knowledge,  and  coula 
read  little  Latin.  Of  the  two  universities,  Oxford  had  be- 
come so  strongly  attached  to  the  Bomish  side  during  the 
late  reign,  that,  after  the  desertion  or  expulsion  of  the  most 
zealous  of  that  party  had  almost  emptied  several  college^,  it 
still  for  many  years  abounded  with  adherents  to  the  old  re- 
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ligion.  Bat  at  Cambridge,  which  had  been  equally  popish 
at  the  queen^s  accession,  the  opposite  faction  soon  acquired 
the  ascendant.  The  younger  students,  imbibing  ardently 
the  new  creed ^of  ecclesiastical  liberty,  and  excited  by  puri- 
tan sermons,  began  to  throw  off  their  surplices,  and  to  com- 
mit other  breaches  of  discipline,  from  which  it  might  be  in- 
feiTcd  that  the  generation  to  come  would  not  be  less  apt  for 
innovation  than  the  present. 

§  6.  The  first  period  in  the  histoiy  of  pnritanism  includes 
the  time  from  the  queen's  accession  to  1570,  during  which 
the  retention  of  superstitious  ceremonies  in  the  church  had 
been  the  sole  avowed  ground  of  complaint.  But  when  these 
obnoxious  rites  came  to  be  enforced  with  unsparing  rigor, 
and  even  those  who  voluntarily  renounced  the  temporal  ad- 
vantages of  the  establishment  were  hunted  from  their  pri- 
vate conventicles,  they  began  to  consider  the  national  sys- 
tem of  ecclesiastical  regimen  as  itself  in  fault,  and  to  transfer 
to  the  institution  of  episcopacy  that  dislike  which  they  felt 
for  some  of  the  prelates.  The  ostensible  founder  of  this  new 
school  (thoush  probably  its  tenets  were  by  no  means  new 
to  many  of  the  sect)  was  Thomas  Caitwright,  the  lady  Mar- 
garet's professor  of  divinity  at  Cambridge.  He  began  about 
1670  to  inculcate  the  unlawfulness  of  any  form  of  church 
government,  except  what  the  apostles  had  instituted,  namely, 
the  presbyterian.  A  deserved  reputation  for  virtue,  learn- 
ing, and  acuteness,  an  ardent  zeal,  an  inflexible  self-confidence^ 
a  vigorous,  rude,  and  arrogant  style,  marked  him  as  the  for- 
midable leader  of  a  religious  faction.  In  1572  he  published 
his  celebrated  Admonition  to  the  Parliament,  calling  on  that 
assembly  to  reform  the  various  abuses  subsisting  in  the 
church.  In  this  treatise  such  a  hardy  spirit  of  innovation 
was  displayed,  and  schemes  of  ecclesiastical  policy  so  novel 
and  extraordinary  were  developed,  that  it  made  a  most  im- 
portant epoch  in  the  contest,  and  rendered  its  termination 
far  more  improbable.  The  hour  for  liberal  concessions  had 
been  suffered  to  pass  away ;  the  archbishop's  intolerant  tem- 
per had  taught  men  to  question  the  authonty  that  oppressed 
them,  till  the  battle  was  no  longer  to  be  fought  for  a  tippet 
and  a  surplice,  but  for  the  whole  ecclesiastical  hierarchy,  in- 
terwoven as  it  was  with  the  temporal  constitution  of  En- 
gland. 

It  had  been  the  firat  measure  adopted  in  throwing  off  the 
yoke  of  Rome  to  invest  the  sovereign  with  an  absolute  con- 
trol over  the  Anglican  church;  so  that  no  part  of  its  coer- 
cive discipline  could  be  exercised  but  by  his  authority,  nor 
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any  laws  enacted  for  its  govemance  without  his  sanction. 
This  supremacy,  indeed,  both  Henry  VIII.  and  Edward  VX 
had  carried  so  far,  that  the  bishops  were  reduced  almost  to 
the  rank  of  temporal  officers  taking  out  commissions  to  rule 
their  dioceses  dniing  the  king's  pleasure ;  and  Cranmer  had 
prostrated  at  the  feet  of  Henry  those  spiritual  functions 
-which  have  usually  been  reckoned  inherent  in  the  order  of 
clergy.  Elizabeth  took  some  pains  to  soften,  and  almost  ex- 
plain away,  her  supremacy,  in  order  to  conciliate  the  catho- 
lics ;  while,  by  means  of  the  High  Commission  court,  estab- 
lished by  statute  in  the  firat  year  of  her  reign,  she  was  prac- 
tically asserting  it  with  no  little  despotism.  But  the  avowed 
opponents  of  this  prerogative  were  hitherto  chiefly  those  who 
looked  to  Rome  ior  another  head  of  their  church.  The  disr 
ciples  of  Cartwright  now  learned  to  claim  an  ecclesiastical 
independence,  as  unconstrained  as  any  that  the  Romish 
priesthood  in  the  darkest  ages  had  usurped. 

"  No  civil  magistrate  in  councils  or  assemblies  for  chnrch  matters/' he  says 
in  bis  Admonition,  **  can  eitber  be  cbief  moderator,  overmler,  judge,  or  de- 
terminer ;  nor  baa  be  snch  antboritj  as  tbat,  witbout  bis  consent,  it  sbould 
not  be  lawful  for  ecclesiastical  persons  to  make  any  cburcb  orders  or  cere- 
monies. Chnrcb  matters  ongbt  ordinarily  to  be  handled  by  church  ofiBcers. 
The  principal  direction  of  them  is  by  God  s  ordinance  committed  to  the  min- 
isters of  the  church  and  to  the  ecclesiastical  governors.  As  these  meddle 
not  with  the  making  civil  laws,  so  the  civil  magistrate  ongbt  not  to  ordain 
ceremonies,  or  determine  controversies  in  the  chnrch,  as  long  as  they  do  not 
intrench  upon  his  temporal  authority.  Tis  the  prince's  province  to  protect 
and  defend  the  coancils  of  bis  clergy,  to  keep  the  peace,  to  see  their  decrees 
ezecnted,  and  to  pnnish  the  contemners  of  tti^m ;  but  to  exercise  no  spiritual 
jurisdiction."  **It  must  be  remembered,"  he  says  in  another  place,  **that 
civil  magistrates  must  govern  the  church  according  to  the  rules  of  God,  pre- 
scribed in  bis  word ;  and  that,  as  they  are  nurses,  so  they  be  servants  unto 
the  cburcb ;  anH  as  they  rule  in  the  church,  so  they  must  remember  to  sub- 
mit themselves  unto  the  church,  to  submit  their  sceptres,  to  throw  down  their 
crowns  before  the  chnrch,  yea,  as  the  prophet  speaketh,  to  lick  the  dust  off  the 
feet  of  the  church." 

It  is  difficult  to  believe  that  I  am  transcribing  the  words 
of  a  protestant  writer ;  so  much  does  this  passage  call  to 
mind  the  tones  of  infatuated  arrogance  which  had  been  heard 
from  the  lips  of  Gregory  VIL  and  -of  those  who  trod  in  his 
footsteps. 

The  strength  of  the  protestant  party  had  been  derived, 
both  in  Germany  and  in  England,  far  less  from  their  superi- 
ority in  argument,  however  decisive  this  might  be,  than  from 
that  desire  which  all  classes,  and  especially  the  higher,  had 
long  experienced  to  emancipate  themselves  from  the  tbrall- 
dom  of  ecclesiastical  jurisdiction.    For  it  is  ever  found  that 
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the  generality  of  mankind  do  not  so  much  as  give  a  hearing 
to  novel  systems  in  religion  till  they  have  imbibed,  from 
some  cause  or  other^  a  secret  distaste  to  that  in  which  they 
have  been  educated.  It  was  therefore  rather  alarming  to 
such  as  had  an  acquaintance  with  ecclesiastical  history,  and 
knew  the  encroachments  formerly  made  by  the  hierarchy 
throughout  £urope,  encroachments  perfectly  distinguishable 
from  those  of  the  Roman  see,  to  peix^eive  the  same  preten- 
sions urged,  and  the  same  ambition  and  arrogance  at  work, 
which  had  imposed  a  ^oke  on  the  necks  of  their  fathers. 
With  whatever  plausibility  it  might  be  maintained  that  a 
connection  with  temporal  magistrates  could  only  corrupt  the 
purity  and  shackle  the  liberties  of  a  Christian  church,  this 
argument  was  not  for  them  to  urge  who  called  on  those  mag- 
istrates to  do  the  churches  bidding,  to  enfoi*ce  its  deci'ees,  to 
punish  its  refractory  members ;  and  while  they  disdained  to 
accept  the  prince's  co-operation  as  their  all^,  claimed  his 
service  as  their  minister.  The  protestant  dissenters  since 
the  revolution,  who  have  almost  unanimously,  and,  I  doubt 
not,  sincerely,  declared  their  averseness  to  any  religious  es- 
tablishment, especially  as  accompanied  with  coercive  power, 
even  in  favor  of  their  own  sect,  are  by  no  means  chargeable 
with  these  errore  of  the  early  puritans.  But  the  scope  of 
Cartwright's  declaration  was  not  to  obtain  a  toleration  for 
dissent;  not  even,  by  abolishing  the  whole  ecclesiastical  pol- 
ity, to  place  the  different  professions  of  religion  on  an  equal 
footing;  but  to  substitute  his  own  model  of  government,  the 
one,  exclusive,  unappealable  standard  of  obedience,  with  all 
the  endowments,  so  far  as  applicable  to  its  frame,  of  the  pres- 
ent church,  and  with  air  the  support  to  its  discipline  that 
the  civil  power  could  afford. 

We  are  not,  however,  to  conclude  that  every  one,  or  even 
the  majority,  of  those  who  might  be  counted  on  the  puritan 
side  in  Elizabeth's  reign,  would  have  subscribed  to  these  ex- 
travagant sentences  of  Cartwright,  or  desired  to  take  away 
the  legal  Bupi*emacy  of  the  crown.  That  party  acquired 
strength  by  the  prevailing  hatred  and  dread  of  popery,  and 
by  the  disgust  which  Ihe  bishops  had  been  unfortunate 
enough  to  excite.  If  the  language  which  I  have  quoted 
from  the  puritans  breathed  a  spirit  of  ecclesiastical  usui*pa- 
tion  that  might  one  day  become  dangerous,  many  were  of 
opinion  that  a  spirit  not  less  mischievous  in  the  present  hie- 
rarchy, under  the  mask  of  the  queen's  authority,  was  actually 
maniresting  itself  in  deeds  of  oppression.  The  upper  ranks 
among  the  laity,  setting  aside  courtiers,  and  such  as  took  lit- 
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tie  interest  in  the  dispute,  were  chiefly  divided  between  those 
attached  to  the  ancient  church  and  those  who  wished  for 
farther  alterations  in  the  new.  I  conceive  the  church  of 
iEnglaud  party,  that  is,  the  party  adverse  to  any  species  of 
ecclesiastical  change,  to  have  been  the  least  numerous  of  the 
three  during  this  reign ;  still  excepting,  as  I  have  said,  the 
neutrals,  who  commonly  make  a  numerical  majority,  and  arc 
counted  along  with  the  dominant  religion.  But  by  the  act 
of  the  fiflh  of  Elizabeth,  Roman  catholics  were  excluded  from 
the  house  of  commons ;  or,  if  some  that  way  affected  might 
occasionally  creep  into  it,  yet  the  terror  of  penal  laws  im- 
pending over  their  heads  would  make  them  extremely  cau- 
tious of  betraying  their  sentiments.  This  contributed,  with 
the  prevalent  tone  of  public  opinion,  to  throw  such  a  weight 
into  the  puritanical  scale  in  the  commons,  as  it  required  all 
the  queen's  energy  to  counterbalance. 

?i  7.  In  the  parliament  that  met  in  April,  1571,  a  few  days 
y  after  the  commencement  of  the  session,  Mr.  Strickland, 
"  a  grave  and  ancient  man  of  great  zeal,^'  as  the  reporter 
styles  him,  began  the  attack  by  a*  long  but  apparently  tem- 
perate speech  on  the  abuses  of  the  church,  tending  only  to 
the  retrenchment  of  a  few  superstitions,  as  they  were  thought, 
in  the  liturgy,  and  to  some  reforms  in  the  disposition  of  ben- 
efices. He  proceeded  to  bring  in  a  bill  for  the  reformation 
of  the  common  prayer,  which  was  read  a  first  time.  Abuses 
in  respect  to  benefices  appear  to  have  been  a  copious  theme 
of  scandal.  The  power  ot  dispensation,  which  had  occasion- 
ed so  much  clamor  in  former  ages,  instead  of  being  abolished 
or  even  reduced  into  bounds  at  the  Reformation,  had  been 
transferred 'entire  from  the  pope  to  the  king  and  archbishop. 
And,  after  the  council  of  Trent  had  effected  such  considera- 
ble reforms  in  the  catholic  discipline,  it  seemed  a  sort  of  re- 
proach to  the  protestant  church  of  England  that  she  retained 
all  the  dispensations,  the  exemptions,  the  pluralities,  which 
had  been  deemed  the  peculiar  corruptions  of  the  worst  times 
of  popery. 

The  house  of  commons  gave,  in  this  session,  a  more  forci- 
ble proof  of  its  temper  in  ecclesiastical  concerns.  The  arti- 
cles of  the  English  church,  originally  drawn  up  under  Ed- 
ward YL,  after  having  undergone  some  alteration,  were 
finally  reduced  to  their  present  form  by  the  convocation  of 
1562.  But  it  seems  to  have  been  thought  necessary  that 
they  should  have  the  sanction  of  parliament,  in  order  to  make 
them  binding  on  the  clergy.  Of  these  articles  the  far  great- 
er portion  relate  to  mattei*s  of  faith,  concerning  which  no 
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difference  of  opinion  had  as  yet  appeared.  Some  few,  how- 
ever, declare  the  lawfulness  of  the  established  form  of  con- 
secrating bishops  and  priests,  the  supremacy  of  the  crown, 
and  the  power  of  the  church  to  order  rites  and  ceremonies. 
These  involved  the  main  questions  at  issue ;  and  the  puritan 
opposition  was  strong  enough  to  withhold  the  approbation 
of  the  legislature  from  this  part  of  the  national  symDol.  The 
act  of  13  Eliz.,  c.  12,  accordingly  enacts  that  every  priest  or 
minister  shall  subscribe  to  all  tne  articles  of  religion  which 
only  concern  the  confession  of  the  true  Christian  faith,  and 
the  doctiine  of  the  sacraments,  comprised  in  a  book  entitled 
"Articles  whereupon  it  was  agreed,"  etc.  That  the  word 
only  was  inserted  for  the  sake  of  excluding  the  articles  which 
established  church  authority  and  the  actual  discipline,  is  ev- 
ident from  a  remarkable  conversation  which  Mr.  Wentworth, 
the  most  distinguished  asserter  of  civil  liberty  in  this  reign, 
relates  himself  in  a  subsequent  session  (that  of  1575)  to  have 
held  on  the  subject  with  archbishop  Parker.  "I  was,"  he 
says,  "  among  others,  the  last  parliament,  sent  for  unto  the 
archbishop  of  Canterbury,  for  the  articles  of  religion  that 
then  passed  this  house.  He  asked  us  '  Why  we  did  put  out 
of  the  book  the  articles  for  the  homilies,  consecration  of  bish- 
ops, and  such  like  V  '  Surely,  sir,'  said  I, '  because  we  were 
so  occupied  in  other  matters  that  we  had  no  time  to  examine 
them  how  they  agreed  with  the  word  of  God.'  *  What !' 
said  he,  'surely  you  mistake  the  matter;  you  will  refer  your- 
selves wholly  to  us  therein  !'  'No;  by  the  faith  I  bear  to 
God,'  said  I, '  we  will  pass  nothing  before  we  understand  what 
it  is ;  for  that  were  but  to  make  you  popes :  make  you  popes 
who  list,'  said  I,  *  for  we  will  make  you  none.'  And  sure, 
Mr.  Speaker,  the  speech  seemed  to  me  to  be  a  pope-like 
speech,  and  I  fear  least  our  bishops  do  attribute  this  of  the 
pope's  canons  unto  themselves;  Papa  non  potest  errare." 
The  intrepid  assertion  of  the  right  of  private  judgment  on 
the  one  side,  and  the  pretension  to  something  like  infallibility 
on  the  other,  which  nave  been  for  more  than  two  centuries 
since  so  incessantly  repeated,  are  here  curiously  brought  into 
contrast.  As  to  the  reservation  itself,  obliquely  insinuated 
rather  than  expressed  in  this  statute,  it  proved  of  little  prac- 
tical importance,  the  bishops  having  always  exacted  a  sub- 
scription to  the  whole  thirty-nine  articles. 

It  was  not  to  be  expected  that  the  haughty  spirit  of  Par- 
ker, which  had  refused  to  spare  the  honest  scruples  of  Samp- 
son and  Coverdale,  would  abate  of  its  rigor  toward  the  dar- 
ing paradoxes  of  Cartwright.     His  disciples,  in  truth,  frem 
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dissatisfied  subjects  of  the  church,  were  become  her  down- 
right rebels,  with  whom  it  was  hardly  practicable  to  make 
any  compromise  that  wonld  avoid  a  schism,  except  by  sac- 
rificing the  splendor  and  jurisdiction  of  an  established  hie- 
rarchy.  The  archbishop  continued,  therefore,  to  harass  the 
puritan  ministers,  suppressing  their  books,  silencing  them  in 
churches,  prosecuting  them  in  private  meetings.  Sandys 
and  Grindal,  the  moderate  reformers  of  our  spiritual  aristoc- 
racy, not  only  withdrew  their  countenance  from  a  party  who 
aimed  at  improveipent  by  subversion,  but  fell,  according  to 
the  unhappy  temper  of  their  age,  into  courses  of  undue  se- 
verity. Kot  merely  the  preachers,  to  whom,  as  regular  min- 
isters, the  rules  of  canonical  obedience  might  apply,  but  plain 
citizens,  for  listening  to  their  sermons,  were  dragged  before 
the  high  commission,  and  imprisoned  upon  any  refusal  to 
conform. 

§  8.  The  puritans  meanwhile  had  not  lost  all  their  friends 
in  the  council,  though  it  had  become  more  difficult  to  pro- 
tect thexh.  One  powerful  reason  undoubtedly  operated  on 
Walsingham  and  other  ministers  of  Elizabeth's  couit  against 
crushing  their  party;  namely,  the  precariousness  of  the 
queen's  life,  and  the  unsettled  prospects  of  succession.  They 
had  already  seen  in  the  duke  of  Norfolk's  conspiracy  that 
more  than  half  the  superior  nobility  had  committed  them- 
selves to  support  the  title  of  the  queen  of  Scots.  That  title 
was  sacred  to  all  who  professed  the  catholic  religion,  and 
respectable  to  a  large  proportion  of  the  rest.  But  deeming, 
as  they  did,  that  queen  a  convicted  adulteress  and  murderer, 
the  determined  enemy  of  their  faith,  and  conscious  that  she 
could  never  forgive  those  who  had  counseled  her  detention 
and  sought  her  death,  it  would  have  been  unworthy  of  their 
prudence  and  magnanimity  to  have  gone  as  sheep  to  the 
slaughter,  and  risk  the  destruction  of  protestantism  under  a 
second  Mary,  if  the  intrigueiS  of  ambitious  men,  the  pusilla- 
nimity of  the  multitude,  and  the  specious  pretext  of  heredita- 
ry right,  should  favor  her  claims  on  a  demise  of  the  crown. 
They  would  have  failed  perhaps  in  attempting  to  resist  them ; 
but  upon  resistance  I  make  no  question  that  they  had  re- 
solved In  so  awful  a  crisis,  to  what  could  they  better  look 
than  to  the  stern^intrepid,  uncompromising  spirit  of  puritan- 
ism  ;  congenial  to  that  of  the  Scottish  reformers,  by  whose 
aid  the  lords  of  the  congregation  had  overthrown  the  an- 
cient religion  in  despite  of  the  regent  Mary  of  Guise  ?  Of 
conforming  churchmen  in  general  they  might  well  be  doubt- 
ful, after  the  oscillations  of  the  three  preceding  i*eign8 ;  but 
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ever  J  abhoirer  of  ceremonies,  every  rejecter  of  prelatical  au- 
thority, might  be  trusted  as  protestant  to  the  hearths  core, 
whose  sword  would  be  as  ready  as  his  tongne  to  withstand 
idolatry.  Nor  had  the  puritans  admitted,  even  in  theory, 
those  extravagant  notions  of  passive  obedience  which  the 
church  of  England  had  thought  fit  to  mingle  with  her  hom- 
ilies. While  the  victory  was  yet  so  uncertain,  while  contin- 
gencies so  incalculable  might  renew  the  struggle,  all  politic 
friends  of  the  Reformation  would  be  anxious  not  to  strength- 
en the  enemy  by  disunion  in  their  owq  camp.  Thus  sir 
Francis  Walsingbam,  who  had  been  against  enforcing  the 
obnoxious  habits,  used  his  influence  with  the  scrupulous  not 
to  separate  from  the  church  on  account  of  them ;  and  again, 
when  the  schism  had  already  ensued,  thwarted,  as  &r  as  his 
credit  in  the  council  extended,  that  harsh  intolerance  of  the 
bishops  which  aggravated  its  mischiefs. 

§  0.  A  matter  very  much  connected  with  the  present  sub- 
ject will  illustrate  the  different  schemes  of  ecclesiastical  pol- 
icy pursued  by  the  two  parties  that  divided  Elizabeth^s 
council.  The  clergy  in  several  dioceses  set  up,  with  en- 
couragement fi*om  their  superiors,  a  certain  religious  exer- 
cise, called  prophesyings.  They  met  at  appointed  times  to 
expound  and  discuss  together  particular  texts  of  Scripture, 
under  the  presidency  of  a  moderator  appointed  by  the  bish- 
op, who  finished  by  repeating  the  substance  of  their  debate, 
with  his  own  determination  upon  it  These  discussions  were 
in  public,  and  it  was  contended  that  this  sifting  of  the 
grounds  of  their  faith  and  habitual  argumentation  would 
both  tend  to  edify  the  people,  very  little  acquainted  as  yet 
with  their  religion,  and  supply  in  some  degree  the  deficien- 
cies of  learning  among  the  pastore  themselves.  These  de- 
ficiencies wei*e  indeed  glaring,  and  it  is  not  unlikel]^  that 
the  prophesyings  might  have  bad  a  salutary  efiect  if  it  had 
been  possible  to  exclude  the  prevailing  spirit  of  the  age.  It 
must,  however,  be  evident  to  any  one  who  had  experience 
of  mankind,  that  the  precise  clei'gy,  armed  not  only  with 
popular  topics,  but  with  an  intrinsic  superiority  of  learning 
and  ability  to  support  them,  would  wield  these  assemblies 
at  their  pleasure,  whatever  might  be  the  regulations  devised 
for  their  control.  The  queen  entirely  disliked  them,  and  di- 
rected Parker  to  put  them  down.  He  wrote  accordingly  to 
Parkhurst,  bishop  of  Norwich,  for  that  purpose.  The  bish- 
op was  unwilling  to  comply ;  and  some  grivy  councilors  in- 
terfered by  a  letter,  enjoining  him  not  to  hinder  those  exer- 
cises so  long  as  nothing  contrary  to  the  church  was  taught 
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therein.  This  letter  was  signed  by  sir  Thomas  Smith,  sir 
Walter  Mildmay,  bishop  Sandys,  and  sir  Francis  Knollys. 
It  was,  in  effect,  to  reverse  what  the  archbishop  had  done. 
Parker,  however,  who  was  not  easily  daunted,  wrote  again 
to  Parkharst,  that,  understanding  he  had  received  instruc- 
tions in  opposition  to  the  queen's  orders  and  his  o\vn,  he  de- 
sired to  be  informed  what  they  were.  This  seems  to  have 
checked  the  councilors,  for  we  find  that  the  prophesyings 
were  now  put  down. 

§  10.  Though  many  will  be  of  opinion  that  Parker  took  a 
statesmanlike  view  of  the  interests  of  the  church  of  England 
in  discouraging  these  exercises,  they  were  generally  regard- 
ed as  so  conducive  to  instruction  that  he  seems  to  have  stood 
almost  alone  in  his  opposition  to  them.  Sandys's  name  ap 
pears  to  the  above-mentioned  letter  of  the  council  to  Park- 
hurst.  Cox,  also,  was  inclined  to  favor  the  prophesyings ; 
and  Grindal,  who  in  1575  succeeded  Parker  m  the  see  of 
Canterbury,  bore  the  whole  brunt  of  the  queen's  displeasure 
rather  than  obey  her  commands  on  this  subject.  He  con- 
ceived that,  by  establishing  strict  rules  with  respect  to  the 
direction  of  those  assemblies,  the  abuses,  which  had  already 
appeared,  of  disorderly  debate  and  attacks  on  the  discipline 
of  the  church,  might  be  got  rid  of  without  entirely  abolish- 
ing the  exercise.  The  queen  would  hear  of  no  middle  course, 
and  Insisted  both  that  the  prophesyings  should  be  discon- 
tinued and  that  fewer  licenses  for  preaching  should  be  grant- 
ed. For  no  parish  priest  could,  without  a  license,  preach 
any  discourse  except  the  regular  homilies ;  and  this  was  one 
of  the  points  of  contention  with  the  puritans.*    Grindal  stead- 

*  In  one  of  Ibe  canons  enacted  by  convocation  In  1571,  and  on  which  rather  an  nn« 
doe  Btrees  baa  been  laid  in  late  controversies,  we  And  a  restraint  laid  on  the  teaching 
of  the  clerigy  in  their  sermons  who  were  enjoined  to  preach  nothing  bat  what  was 
agreeable  to  scriptnre,  and  had  been  collected  out  of  ecriptnre  by  the  catholic  fathers 
and  ancient  bishope.  Imprimis  videbnnt  concionatores,  ne  qnid  nnqnam  doceant 
pro  condone,  qnod  a  popnlo  religloe6  teneri  et  credi  veliut,  nisi  quod  consentanenm 
sit  doctrinse  veteris  aut  novi  testament!,  qaodqne  ex  ill&  ipsA  doctrinA  Catholici  patres 
et  veteris  eptscopi  collegerint.  This  appears  to  have  been  directed,  in  the  flrst  place, 
fl^inst  those  who  made  use  of  scholastic  anthorities  and  the  doctors  of  the  last  fonr 
or  Ave  ages,  to  whom  the  church  of  Rome  was  fond  of  appealing ;  and,  secondly, 
against  those  who,  with  little  learning  or  Judgment,  set  up  their  own  inteipretations 
of  scripture.  Against  both  these  it  seemed  wise  to  guard,  by  directing  preachers  to 
the  early  flithers,  whoee  authority  was  at  least  better  than  that  of  Romlish  schoolmen 
or  modem  sciolists.  It  is  to  be  remembered  that  the  exegetical  part  of  divinity  waa 
not  in  the  state  in  which  it  is  at  present.  Most  of  the  writers  to  whom  a  modem 
preacher  has  recourse  were  unborn.  But  that  the  contemporary  reformers  were  not 
held  in  low  estimation  as  guides  in  scriptural  interpretation,  appears  by  the  injunc- 
tion given  some  years  aAerward  that  every  clergyman  should  provide  himself  with  a 
copy  of  Ba1linger*s  decades.  The  authority  given  in  the  above  canon  to  the  fathers 
waa  certainly  but  a  i^resumptive  one ;  and,  such  as  it  waa,  it  was  given  to  each  indl- 
Tidnally,  not  to  the  whole  body,  on  any  notion  of  what  has  been  called  catholic  con- 
■ent:  since  how  waa  a  poor  BngUah  preacher  to  ascertain  this?   The  real  question 
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ily  refused  to  comply  with  this  injuDCtion,  and  was  in  conse- 
quence sequestered  from  the  exercise  of  his  jurisdiction  for 
the  space  of  about  five  years,  till^  on  his  making  a  kind  of 
submission,  the  sequestration  was  taken  off  not  lon^  before 
his  death.  The  queen,  by  circular  letters  to  the  bishops, 
commanded  them  to  put  an  end  to  the  prophesyings,  which 
were  never  afterward  renewed. 

Whitgift,  bishop  of  Worcester,  a  person  of  a  very  opposite 
disposition,  was  promoted,  in  1583,  to  the  primacy  on  Grin- 
dal's  decease.  He  had  distinguished  himself  some  ycai's  be- 
fore by  an  answer  to  Cartwright's  Admonition,  written  with 
much  ability,  but  not  falling  short  of  the  work  it  undertook 
to  confute  in  rudeness  ^nd  asperity.  It  is  sefdom  good  pol- 
icy to  confer  such  eminent  stations  in  the  church  on  the  glad- 
iators of  theological  controversy,  who,  from  vanity  and  re- 
*  sentment,  as  well  as  the  couree  of  their  studies,  will  always 
be  prone  to  exaggerate  the  importance  of  the  disputes  where- 
in they  have  been  engaged,  and  to  turn  whatever  authority 
the  laws  or  the  influence  of  their  place  may  give  them  against 
their  adversaries.  This  was  fully  illustrated  by  the  conduct 
of  archbishop  Whitgift,  whose  elevation  the  wisest  of  Eliz- 
abeth's councilors  had  ample  reason  to  regret.  In  a  few 
months  after  his  promotion  he  gave  an  earnest  of  the  rigor 
he  had  determinea  to  adopt  by  promulgating  aiticles  for  the 
observance  of  discipline.  One  of  these  prohibited  all  preach- 
ing, reading,  or  catechising  in  private  houses,  whereto  any 
not  of  the  same  family  should  resort, "  seeing  the  same  was 
never  permitted  as  lawful  under  any  Christian  magistrate." 
But  that  which  excited  the  loudest  complaints  was  the  sub- 
scription to  three  points — the  queen's  supremacy,  the  lawful- 
ness of  the  common  prayer  and  ordination  service,  and  the 
truth  of  the  whole  thirtv-nine  articles,  exacted  from  every 
minister  of  the  church.  iThese  indeed  were  so  far  from  nov- 
elties that  it  might  seem  rather  supererogatory  to  demand 
them  (if  in  fact  the  law  required  subscription  to  all  the  ar- 
ticles) 5  yet  it  is  highly  probable  that  many  had  hitherto 
eluded  the  legal  subscriptions,  and  that  others  had  conceived 
their  scruples  after  having  conformed  to  the  prescribed  or- 
der. ^  The  archbishop's  peremptory  requisition  passed,  per- 
haps justly,  for  an  illegal  stretch  of  power.  It  encountered 
the  resistance  of  men  pertinaciously  attached  to  their  own 
tenets,  and  ready  to  suffer  the  privations  of  poverty  rather 

as  to  Uie  anthorlty  of  the  fkthera  in  oar  charch  is  not  whether  they  are  not  ooptonaly 
quoted,  bat  whether  oar  theologians  sarrendered  their  own  opinion,  or  that  of  their 
side,  in  deference  to  sach  authority  when  it  made  against  them. 
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than  yield  a  simulated  obedience.  To  suffer,  however,  in  si- 
lence has  at  no  time  been  a  virtue  with  our  protestant  dis- 
sentera.  The  kingdom  resounded  with  the  clamor  of  those 
who  were  suspended  or  deprived  of  their  benefices  and  of 
their  numerous  abettors.  They  appealed  from  the  archbish- 
op to  the  privy  council.  The  gentry  of  Kent  and  other  coun- 
ties strongly  interposed  in  their  behalf.  They  had  powei*ful 
friends  at  court,  especially  Knollys,  who  wrote  a  warm  letter 
to  the  archbishop.  But,  secure  of  the  queen's  support,  who 
was  now  chiefly  under  the  influence  of  sir  Christopher  Hat- 
ton,  a  decided  enemy  to  the  puritans,  Whitgift  relented  not 
^a  jot  of  his  resolution,  and  went  far  greater  lengths  than  Par- 
'ker  had  ever  ventured,  or  perhaps  had  desired,  to  proceed. 

§11.  The  act  of  ^supremacy,  while  it  restored  all  ecclesi- 
astical jurisdiction  *to  the  crown,  empowered  the  queen  to 
execute  it  by  commissioners  appointea  under  the  great  seal, 
in  such  manner  and  for  such  time  as  she  should  direct,  whose 
power  should  extend  to  visit,  correct,  and  amend  all  heresies, 
schisms,  abuses,  and  offenses  whatever,  which  fall  under  the 
cognizance  and  are  subject  to  the  correction  of  spiritual  au- 
thority. Several  temporary  commissions  had  sat  under  this 
act  with  continually  augmented  powers  before  that  appoint- 
ed in  1583,  wherein  the  jurisdiction  of  this  anomalous  court 
almost  reached  its  zenith.  It  consisted  of  forty-four  commis- 
sioners, twelve  of  whom  were  bishops,  many  more  privy- 
conncilors,  and  the  rest  either  clergymen  or  civilians.  This 
commission,  usually  called  The  High  Commission  Gofurt^  af- 
ter reciting  the  acts  of  supremacy,  uniformity,  and  two  oth- 
ers, directs  them  to  inquire  from  time  to  time,  as  well  by  the 
oaths  of  twelve  good  and  lawful  men  as  by  witnesses,  and  all 
other  means  they  can  devise,  of  all  offenses,  contempts,  or  mis- 
demeanors done  and  committed  contrary  to  the  tenor  of  the 
said  several  acts  and  statutes ,-  and  also  to  inquire  of  all  he- 
retical opinions,  seditious  books,  contempts,  conspiracies,  false 
rumors  or  talks,  slanderous  words  and  sayings,  etc.,  contrary 
to  the  aforesaid  laws.  Power  is  given  to  any  three  commis- 
sioners, of  whom  one  must  be  a  bishop,  to  punish  all  persons 
absent  from  church,  according  to  the  act  of  uniformity,  or  to 
visit  and  reform  heresies  and  schisms  according  to  law ;  to 
deprive  all  beneficed  persons  holding  any  doctrine  contrary 
to  the  thirty-nine  articles ;  to  punish  incests,  adulteries,  and 
all  offenses  of  the  kind ;  to  examine  all  suspected  persons  on 
their  oaths,  and  to  punish  all  who  should  refuse  to  appear  or 
to  obey  their  orders  by  spiritual  censure,  or  by  discretion- 
ary fine  or  imprisonment ;  to  alter  and  amend  the  statutes 
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of  colleges,  cathedrals,  schools,  and  other  foundations,  and  to 
tender  the  oath  of  supremacy  according  to  the  act  of  parlia- 
ment. 

Master  of  such  tremendous  machinery,  the  archbishop  pro* 
ceeded  to  call  into  action  one  of  its  powers,  contained  for  the 
first  time  in  the  present  commission,  by  tendering  what  was 
technically  styled  the  oath  ex  officio  to  such  of  the  clergy  as 
were  surmised  to  harbor  a  spirit  of  puritanical  disaffection. 
This  procedure,  which  was  wholly  founded  on  the  canon  law, 
consisted  in  a  series  of  interrogations,  so  .comprehensive  as 
to  embrace  tie  whole  scope  of  clerical  uniformity,  yet  so  pre- 
cise and  minute  as  to  leave  no  room  for  evasion,  to  which 
the  suspected  party  was  bound  to  answer  upon  oath.  So  re-* 
pugnant  was  this  to  the  rules  of  our  English  law  and  to  the 
principles  of  natural  equity,  that  no  spebies  of  ecclesiastical 
tyranny  seems  to  have  excited  so  much  indignation.  Lord 
Burleigh,  who,  though  at  first  rather  friendly  to  Whitgift, 
was  soon  disgusted  by  his  intolerant  and  arbitrary  behavior, 
wrote  in  strong  terms  of  remonstrance  against  these  articles 
of  examination,  as  ^^so  curiously  penned,  so  full  of  branches 
and  circumstances,  as  he  thought  the  inquisitors  of  Spain 
used  not  so  man^  questions  to  comprehend  and  to  trap  tneir 
preys.''  The  primate  replied  by  alleging  reasons  in  oehalf 
of  the  mode  ot  examination,  but  very  frivolous,  and  such  as 
a  man  determined  to  persevere  in  an  unwaiTantable  course 
of  action  may  commonly  find.  They  had  little  effect  on  the 
calm  and  sagacious  mind  of  the  treasurer,  who  continued  to 
express  his  dissatisfaction,  both  individually  and  as  one  of 
the  privy  council.  But  the  extensive  jurisdiction  improvi- 
dently  gitinted  to  the  ecclesiastical  commissioners,  and  which 
the  queen  was  not  at  all  likely  to  i*ecall,  placed  Whitgift  be- 
yond the  control  of  the  temporal  administration. 

The  archbishop,  however,  did  not  stand  alone  in  this  im- 
practicable endeavor  to  overcome  the  stubborn  sectaries  by 
dint  of  hard  usa^e.  Several  other  bishops  were  engaged  in 
the  same  uncharitable  course,  but  especially  Aylmer  of  Lon- 
don, who  has  left  a  worae  name  in  this  respect  than  any  prel- 
ate of  Elizabeth's  reign.  The  violence  of  Aylmer's  temper 
was  not  redeemed  by  many  virtues ;  it  is  impossible  to  exon- 
erate his  character  u'om  the  imputations  of  covetousness  and 
of  plundering  the  revenues  of  his  see :  faults  very  prevalent 
among  the  bishops  of  that  period.  The  privy  council  wrote 
sometimes  to  expostulate  with  Aylmer  in  a  tone  which  could 
hardly  have  been  employed  toward  a  man  in  his  station  who 
had  not  forfeited  the  general  esteem.    Thus,  upon  occasion 
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of  one  Benison,  whom  he  had  imprisoned  withoat  cause,  we 
£nd  a  letter  signed  by  Burleigh,  Leicester,  Walsingham,  and 
even  Hatton,  besides  several  others,  urging  the  bishop  to 
give  the  man  a  sum  of  money,  since  he  would  recover  dam- 
ages at  law,  which  might  hurt  his  lordship's  credit.  Aylmer, 
however,  who  was  of  a  stout  disposition,  especially  when  his 
purse  was  interested,  objected  strongly  to  this  suggestion, 
offering  rather  to  confer  on  Benison  a  small  living,  or  to  let 
him  take  his  action  at  law.  The  result  does  not  appear,  but 
probably  the  bishop  did  not  yield. 

§  12.  There  is  no  middle  course,  in  dealing  with  religious 
sectaries,  between  the  persecution  that  exterminates  and  the 
toleration  that  satisfies.  They  were  wise  in  their  generation, 
the  Loaisas  and  Yaldes  of  Spain,  who  kindled  the  fires  of  the 
inquisition,  and  quenched  the  rising  spirit  of  protestantism 
in  the  blood  of  a  Seso  and  a  Cazalla.  i3ut,  sustained  by  the 
favoring  voice  of  his  associates,  and  still  more  by  that  firm 
persuasion  which  bigots  never  know  how.  to  appreciate  in 
their  adversaries,  a  puritan  minister  set  at  naught  the  vexa- 
tious and  arrogant  tribunal  before  which  he  was  summoned. 
Exasperated,  not  overawed,  the  sectaries  threw  off  what  little 
respect  they  had  hitherto  paid  to  the  hierarchy.  They  had 
learned,  in  the  earlier- controversies  of  the  Reformation,  the 
use,  or,  more  truly,  the  abuse,  of  that  powerful  lever  of  hu- 
man bosoms,  the  press.  He  who  in  Saxony  had  sounded  the 
first  trumpet-peal  against  the  battlements  of  Rome  had  often 
turned  aside  from  his  graver  labors  to  excite  the  rude  pas- 
sions of  the  populace  By  low  ribaldry  and  exaggerated  in- 
vective ;  nor  had  the  English  reformers  ever  scrupled  to  win 
proselytes  by  the  same  arts.  What  had  been  accounted  holy 
zeal  in  the  mitred  'Bale  and  martyred  Latimer,  might  plead 
some  apology  from  example  in  the  aggrieved  pnntan.  Pam- 
phlets, chiefly  anonymous,  were  rapidly  circulated  through- 
out the  kingdom,  inveighing  against  the  prelacy.  Of  these 
libels  the  most  famous  went  under  the  name  of  Martin  Mar- 
prelate,  a  visored  knight  of  those  lists,  behind  whose  shield 
a  host  of  sturdy  puritans  were  supposed  to  fight  These 
were  printed  at  a  movable  press,  shifted  to  different  parts  of 
the  country  as  the  pursuit  grew  hot,  and  contained  little  se- 
rious  argument,  but  the  unwarrantable  invectives  of  angry 
men,  who  stuck  at  no  calumny  to  blacken  their  enemies.*  If 
these  insults  upon  authority  are  apt  sometimes  to  shock  us 
even  now,  when  long  usage  has  rendered  such  licentiousness 
of  seditious  and  profligate  libelers  almost  our  daily  food, 

*  The  flnt  of  Martiii  Mar-prelate's  libels  were  pabllsbed  in  1688. 
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what  must  they  have  seemed  in  the  reign  of  Elizabeth,  when 
the  press  had  no  acknowledged  liberty,  and  while  the  accas- 
tomed  tone  in  addt-essing  tnose  in  power  was  little  better 
than  servile  adulation  ? 

A  law  had  been  enacted  some  years  before,  leveled  at  the 
books  dispersed  by  the  seminary  priests,  which  rendered  the 
publication  of  seditious  libels  against  the  queen^s  govern- 
ment a  capital  felony/  This  act,  by  one  of  those  strained 
constructions  which  the  judges  were  commonly  ready  to  pnt 
upon  any  political  crime,  was  brought  to  bear  on  some  of 
these  puritanical  writings.  The  authora  of  Martin  Mar-prel- 
ate could  not  be  traced  with  certainty;  but  strong  suspi^ 
cions  having  fallen  on  one  Penry,  a  young  Welshman,  he  was 
tried  some  time  after  for  another  pamphlet,  containing  sharp 
reflections  on  the  queen  herself,  and  received  sentence  of 
death,  which  it  was  thought  proper  to  carry  into  execution. 
Udal,  a  puritan  minister,  fell  into  the  grasp  of  the  same  stat- 
ute for  an  alleged  libel  on  the  bishops,  which  had  surely  a 
very  indirect  reference  to  the  <}ueen'8  administration.  His 
trial,  like  most  other  political  trials  of  the  age,  disgraces  the 
name  of  English  justice.  It  consisted  mainly  in  a  pitiful  at- 
tempt by  the  coutt  to  entrap  him  into  a  confession  that  the 
imputed  libel  was  of  his  writing,  as  to  which  their  proof  was 
dencient.  Though  he  avoided  the  snare,  the  jury  did  not 
fail  to  obey  the  directions  they  received  to  convict  him.  So 
far  from  being  concerned  in  Martin's  writings,  Udal  professed 
his  disapprobation  of  them,  and  his  ignorance  of  the  author. 
This  sentence  appeared  too  iniquitous  to  be  executed  even 
in  the  eyes  of  W hitgift,  who  interceded  for  his  life ;  but  he 
died  of  the  effects  of  confinement. 

§  13.  If  the  libelous  pen  of  Martin  Mar-prelate  was  a  thorn 
to  the  rulers  of  the  church,  they  had  still  more  cause  to  take 
alarm  at  an  overt  measure  of  revolution  which  the  discon- 
tented party  began  to  effect  about  the  year  1590.  They  set 
up,  by  common  agreement,  their  own  platform  of  govern- 
ment by  synods  and  classes ;  the  former  bein^  a  sort  of  gener- 
al assemblies,  the  latter  held  in  particular  shires  or  dioceses, 
agreeably  to  the  pi^sbyterian  model  established  in  Soot- 
land.  In  these  meetings  debates  were  had,  and  determina* 
tions  usually  made,  sufficiently  unfavorable  to  the  establish- 
ed system.  The  ministers  composing  them  subscribed  to 
the  puritan  book  of  discipline.  These  associations  had  been 
formed  in  several  counties,  but  chiefly  in  those  of  Northamp- 
ton and  Warwick,  under  the  direction  of  Cartwright,  the 

•  23Bliz.,C.8. 
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legislator  of  their  republic,  who  ^ssessed,  hj  the  earl  of 
Leioester's  patroDaee,  the  mastership  of  a  hospital  in  the  lat- 
ter town.  It  would  be  unjust  to  censure  the  archbishop  for 
interfering  to  protect  the  discipline  of  his  church  against 
these  innovators,  had  but  the  means  adopted  for  that  pur- 
pose been  more  consonant  to  equity.  Cartwright  with  sev- 
eral of  his  sect  were  summoned  before  the  ecclesiastical  com- 
mission ;  where,  refusing  to  inculpate  themselves  by  taking 
the  oath  ex  officio,  they  were  committed  to  the  fleet.  This 
punishment  not  satisfying  the  rigid  churchmen,  and  the  au- 
thority of  the  ecclesiastical  commission  being  incompetent 
to  inflict  any  heavier  judgment,  it  was  thought  flt  the  next 
year  to  remove  the  proceedings  into  the  court  of  star-cham- 
ber. The  judges,  on  being  consulted,  gave  it  as  their  opin- 
ion that,  since  far  less  crimes  had  been  punished  by  condem- 
nation to  the  galleys  or  perpetual  banishment,  the  latter 
would  be  fittest  for  their  offense.  But  several  of  the  council 
had  more  tender  regards  to  sincere  though  intractable  men ; 
and  in  the  end  they  were  admitted  to  bail  upon  a  promise 
to  be  quiet,  after  answering  some  interrogatories  respecting 
the  queen's  supremacy  and  other  points,  with  civility  and 
an  evident  wish  to  avoid  oflense.  It  may  be  observed  that 
Cartwright  explicitly  declared  his  disapprobation  of  the  li- 
bels under  the  name  of  Martin  Mar-prelate. 

It  was  imputed  to  the  puritan  faction  with  more  or  less 
of  truth,  that,  not  content  with  the  subversion  of  episcopacy 
and  of  the  whole  ecclesiastical  polity  established  in  the  king- 
dom, they  maintained  principles  that  would  essentially  affect 
its  civil  institutions.  Their  denial,  indeed,  of  the  queen's  su- 
premacy, carried  to  such  lengths  as  I  have  shown  above, 
might  justly  be  considered  as  a  derogation  of  her  temporal 
sovereignty.  Many  of  them  asserted  the  obligation  of  the 
judicial  law  of  Moses,  at  least  in  criminal  cases;  and  deduce 
from  this  the  duty  of  putting  idolaters  (that  is,  papists), 
adulterars,  witches,  and  demoniacs,  sabbath-breakers,  and  sev- 
eral other  classes  of  offenders,  to  death.  They  claimed  to 
their  ecclesiastical  assemblies  the  right  of  determining  ^'  all 
matters  wherein  breach  of  charity  may  be,  and  ^l  matters 
of  doctrine  and  manners,  so  far  as  appertaineth  to  conscience." 
They  took  away  the  temporal  right  of  patronage  to  churches, 
leaving  the  choice  of  ministers  to  general  suffrage.  There 
are  even  passages  in  Cartwright's  Admonition  which  inti- 
mate that  the  commonwealth  ought  to  be  fashioned  after 
the  model  of  the  church.  But  these  it  would  not  be  candid 
to  press  against  the  more  explicit  declarations  of  all  the  pu- 

6 


122  CIVIL  GOVERNMENT.  Chap.  IV. 

ritans  in  favor  of  a  limited  monarchy,  though  they  grounded 
its  legitimacy  on  the  republican  principles  of  popular  consent. 
And  with  respect  to  the  former  opinions,  they  appear  to  haTe 
been  by  no  means  common  to  the  whole  puritan  body;  some 
of  the  deprived  and  imprisoned  minister  even  acknowledg- 
ing the  queen's  supremacy  in  as  full  a  manner  as  the  law 
conferred  it  on  her,  and  as  she  professed  to  claim  it. 

The  pretensions  advanced  by  the  school  of  Cartwright  did 
not  seem  the  less  dangerous  to  those  who  cast  their  eyes 
upon  what  was  passing  in  Scotland,  where  they  received  a 
practical  illusti-ation.  In  that  kingdom  a  form  of  polity 
very  nearly  conforming  to  the  puiitanical  platform  had  be- 
come established  at  the  reformation  in  1560;  except  that 
the  office  of  bishop  or  superintendent  still  continued,  bat 
with  no  paramount,  far  less  arbitrary  dominion,  and  subject 
even  to  the  provincial  synod,  much  more  to  the  general  assem- 
bly of  the  Scottish  church.  Even  this  very  limited  episcopa- 
cy was  abolished  in  1592.  The  presbyterian  clergy,  individu- 
ally and  collectively,  displajred  the  intrepid,  haughty,  and  un- 
tractable  spirit  of  the  English  puritans.  Though  Elitobeth 
had  from  policy  abetted  the  Scottish  clergy  in  their  attacks 
upon  the  civil  administration,  this  connection  itself  had  prob- 
aoly  given  her  such  an  insight  into  their  temper  as  well  as 
their  influence  that  she  must  have  shuddered  at  the  thought 
of  seeing  a  republican  assembly  substituted  for  those  faithful 
satraps  her  bishops,  so  ready  to  do  her  bidding,  and^o  patient 
under  the  hard  usage  she  sometimes  bestowed  on  them. 

§  14.  These  prelates  did  not,  however,  obtain  so  much  sup- 
port from  the  house  of  commons  as  from  their  sovereign.  In 
that  assembly  a  determined  band  of  puritans  frequently  car- 
ried the  victory  against  the  courtiers.  Every  session  ex- 
hibited proofs  of  their  dissatisfaction  with  the  state  of  the 
church.  The  crown's  influence  would  have  been  too  weak 
without  stretches  of  its  prerogative.  The  commons  in  1576 
received  a  message  forbidding  them  to  meddle  with  relig- 
ious concerns.  For  five  yeare  afterward  the  queen  did  not 
convoke  parliament,  of  which  her  dislike  to  their  puritanical 
temper  rajght  in  all  probability  be  the  chief  reason.  But, 
when  they  met  again  in  1580,  the  same  topic  of  ecclesiastic- 
al grievances,  which  had  by  no  means  abated  during  the  in- 
terval, was  revived.  The  commons  appointed  a  committee, 
formed  only  of  the  principal  officers  of  the  crown  who  sat  in 
the  house,  to  confer  with  some  of  the  bishops,  according  to 
the  irregular  and  imperfect  course  of  parliamentary  proceed- 
ings in  that  age,  ^'  touching  the  gnefs  of  this  house  lor  some 
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things  very  requisite  to  be  reformed  in  the  church,  as  the 
great  number  of  unlearned  and  unable  ministers,  the  great 
abuse  of  excommunications  for  every  matter  of  small  mo- 
ment, the  commutation  of  penances,  and  the  great  multitude 
of  dispensations  and  pluralities,  and  other  things  very  hurt- 
ful to  the  church."  The  committee  reported  that  they  found 
some  of  the  bishops  desirous  of  a  remedy  for  the  abuses  .they 
confessed,  and  of  joining  in  a  petition  for  that  purpose  to  her 
majesty ;  which  had  accordingly  been  done,  and  a  gracious 
answer,  promising  all  convenient  reformation,  but  laying  the 
blame  of  remissness  upon  some  prelates,  had  been  received. 
This  the  house  took  with  great  thankfulness.  It  was  exact- 
ly the  course  which  pleased  Elizabeth,  who  had  no  regard 
ibr  her  bishops,  and  a  real  anxiety  that  her  ecclesiastical  as 
well  as  temporal  government  should  be  well  administered, 

Erovided  her  subjects  would  intrust  the  sole  care  of  it  to 
erself,  or  limit  their  interference  to  modest  petitioning. 
A  new  parliament  having  been  assembled  ^  soon  after" Whit- 
gift  on  his  elevation  to  the  primacy  had  begun  to  enforce  a 
universal  conformity,  the  lower  house  drew  up  a  petition  in 
sixteen  aHicles,  to  which  they  requested  the  lords'  concur- 
rence, complaining  of  the  oath  ex  officio,  the  subscription 
to  the  three  new  articles,  the  abuses  of  excommunication,  li- 
censes for  non-residencC)  and  other  ecclesiastical  grievances. 
The  lords  replied  coolly  that  they  conceived  many  of  those 
articles  which  the  commons  had  proposed  to  be  unnecessary, 
and  that  others  of  them  were  already  provided  for;  and  that 
the  uniformity  of  the  common  prayer,  the  use  of  which  the 
commons  had  requested  to  leave  in  certain  respects  to  the 
minister's  discretion,  had  been  established  by  parliament. 
The  two  archbishops,  Whitgift  and  Satidjs,  made  a  more 
particular  answer  to  each  article  of  the  petition,  in  the  name 
of  their  brethren.  But,  iu  order  to  show  some  willingness 
toward  reformation,  they  proposed  themselves^  in  convoca- 
tion, a  few  regulations  for  redress  of  abuses,  none  of  which, 
however,  on  this  occasion,  though  they  received  the  royal 
assent,  were  submitted  to  the  legislature ;  the  queen  iff  fact 
maintaining  an  insuperable  jealousy  of  all  intermeddling  on 
the  part  of  parliament  with  her  exclusive  supremacy  over 
the  church.  Excluded  by  Elizabeth's  jealousy  from  enter- 
taining these  religious  innovations,  which  would  probably 
have  met  with  no  unfavorable  reception  from  a  free  parlia- 
ment, the  commons  vented  their  ill-will  toward  the  dominant 
hierarchy  in  complaints  of  ecclesiastical  grievances,  and  ineasp 
ures  to  redress  them ;  as  to  which,  even  with' the  low  notions 
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of  parliamentary  right  prevailing  at  court,  it  was  imposuble 
to  deny  their  competence.  Several  bills  were  introdaced 
this  session  of  1584-5  into  the  lower  house,  which,  though 
they  had  little  chance  of  receiving  the  queen's  assent,  mani- 
fest the  sense  of  that  assembly,  and  in  all  likelihood  of  their 
constituents.  One  of  these  imported  that  bishora  should  be 
sworn  in  one  of  the  courts  of  justice  to  do  nothing  in  their 
office  contrary  to  the  common  law.  Another  went  to  re- 
strain pluralities,  as  to  which  the  prelates  would  very  reluc- 
tantly admit  of  any  limitation.  A  bill  of  the  same  nature 
passed  the  commons  in  1589,  though  not  without  some  oppo- 
sition. The  clergy  took  so  great  alarm  at  this  measure  that 
the  convocation  addressed  the  queen  in  vehement  language 
against  it;  and  the  archbishop  throwing  all  the  weight  of 
his  advice  and  authority  into  the  same  scale,  the  bill  expired 
in  the  upper  house.  A  similar  proposition  in  the  session 
of  1601  seems  to  have  miscarried  in  the  commons.  In  the 
next  chapter  will  be  found  other  instances  of  the  commons' 
reforming  temper  in  ecclesiastical  concerns,  and  the  queen's 
determined  assertion  of  her  supremacy. 

The  oath  ex  officio,  binding  the  taker  to  answer  all  ques- 
tions that  should  be  put  to  him,  inasmuch  as  it  contravened 
the  generous  maxim  of  English  law,  that  no  one  is  obliged  to 
criminate  himself,  provoked  very  just  animadversion.  Mor- 
ice,  attorney  of  the  court  of  wards,  not  only  attacked  its  le- 
gality with  arguments  of  no  slight  force,  but  introduced  a 
bill  to  take  it  away.  This  was  on  the  whole  well  received 
by  the  house ;  and  Sir  Francis  .Knollys,  the  staunch  enemy 
of  episcopacy,  though  in  high  office,  spoke  in  its  favor.  But 
the  queen  put  a  stop  to  the  proceeding,  and  Morice  lay  some 
time  in  prison  for  Im  boldnes&  The  civilians,  of  whom  sev- 
eral sat  in  the  lower  house,  defended  a  mode  of  procedure 
that  had  been  borrowed  from  their  own  jurisprudence.  This 
revived  the  ancient  animosity  between  them  and  the  com- 
mon lawyers.  The  latter  had  always  manifested  a  great 
jealousy  of  the  spintual  jurisdiction,  and  had  early  learned 
to  restrain  its  exorbitances  by  writs  of  prohibition  from  the 
temporal  courts.  Whitgift,  as  tenacious  of  power  as  the 
most  ambitious  of  his  predecessors,  murmured  like  them  at 
this  subordination,  for  such  it  evidently  was,  to  a  lay  tribu- 
nal. But  the  judges,  who  found  as  much  gratification  in  ex- 
erting their  power  as  the  bishops,  paid  little  regard  to  the 
remonstrances  of  the  latter.  We  find  the  law  reports  of  this 
and  the  succeeding  reign  full  of  cases  of  prohibitions. 

§  15.  Notwithstanding  the  tendency  toward  puritanism 
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which  the  houso  of  commoDS  generally  displayed,  the  court 
succeeded  in  procuring  an  act  which  eventually  pressed  with 
•very  great  severity  upon  that  class.  This  passed  in.  1593, 
and  enacted  the  penalty  of  imprisonment  against  any  person 
above  the  age  of  sixteen  who  should  forbear  for  the  space  of 
a  month  to  repair  to  some  chnrch,  until  he  should  mate  such 
open  submission  and  declaration  of  conformity  as  the  act  ap- 
pointflL  Those  who  refused  to  submit  to  these  conditions 
were  to  abjure  the  realm,  and  if  they  should  i*etum  without 
the  queen's  license  to  suffer  death  as  felons/  As  this,  on 
the  one  hand,  like  so  many  former  statutes,  helped  to  crush 
the  unfortunate  adherents  to  the  Romish  faith,  so  too  did  it 
bear  an  obvious  application  to  such  protestant  sectaries  as 
bad  professedly  separated  from  the  Anglican  church.  But  it 
is  here  worthy  of  remark,  that  the  puritan  ministers  through- 
out  this  reign  disclaimed  the  imputation  of  schism,  and  ac- 
knowledged the  lawfulness  of  continuing  in  the  established 
church,  while  they  demanded  a  further  reformation  of  her 
discipline.  The  pal  separatists,  who  were  also  a  numerous 
body,  were  denominated  Brownists  or  Barrowists,  from  the 
names  of  their  fdunders,  afterward  lost  in  the  more  general 
appellation  of  Independents.  These  went  far  beyond  the 
puritans  in  their  aversion  to  the  legal  ministry,  and  were 
deemed  in  consequence  still  more  proper  subjects  for  pei*se- 
cution.  Multitudes  of  them  fled  to  Holland  from  the  rigor 
of  the  bishops  in  enforcing  this  statute.  But  two  of  this  per- 
suasion, Barrow  and  Greenwood,  experienced  a  still  sevei*er 
fiite.  They  were  indicted  on  that  perilous  l^w  of  the  23d  of 
the  queen,  mentioned  in  the  last  chapter,  for  spreading  sedi- 
tious writings,  and  executed  at  Bury.  They  died,  Neal  tells 
us,  with  such  expressions  of  piety  and  loyalty  that  Elizabeth 
regretted  the  consent  she  had  given  to  their  deaths. 

§  16.  But  while  these  scenes"  of  pride  and  persecution  on 
one  hand,  and  of  sectarian  insolence  on  the  other,  were  de- 
forming the  bosom  of  the  English  chni'ch,  she  found  a  defend- 
er of  her  institutions  in  one  wno  mingled  in  these  vulgar  con- 
troversies like  a  knight  of  romance  among  caitiff  brawlers, 
with  anus  of  finer  temper  and  worthy  to  be  proved  in  a  no- 
bler field.  Richard  Hooker,  master  of  the  Temple,  published 
the  first  four  books  of  his  ''Ecclesiastical  Polity"  in  1594; 
the  fifth, three  years  afterward;  and, dying  in  1600,  left  be- 
hind three  which  did  not  see  the  light  till  1647.  This  emi- 
nent work  mav  justly  be  reckoned  to  mark  an  era  in  our  lit- 
erature ;  for  if  passages  of  much  good  sense  and  even  of  a 

'  85  Elii..  c  1 ;  Pari.  Hist,  868. 
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vigorous  eloquence  ara  scattered  in  several  earlier  writers  in 
prose,  yet  none  of  these,  except  perhaps  Latimer  and  Aschani, 
and  Sir  Philip  Sidney  in  his  '*  Arcadia,"  can  be  said  to  have- 
acquired  enough  reputation  to  be  generally  known  even  by 
name,  much  less  are  read  iu  the  present  day ;  and  it  is,  in- 
deed, not  a  little  remarkable  that  England  until  near  the  end 
of  the  sixteenth  century  had  given  few  proofs  in  literature 
of  that  intellectual  power  which  was  about  to  develop  it- 
self with  such  unmatchable  energy  in  Shakspeai*e  and  Bacon. 
We  can  not,  indeed,  place  Hooker  (but  whom  dare  we  to 
place  ?^  by  the  side  of  these  roaster-spirits ;  yet  he  has  abun- 
dant claims  to  be  counted  among  the  luminaries  of  English 
literature.  He  not  only  opened  the  mine,  but  explored  the 
depths,  of  our  native  eloquence.  So  stately  and  graceful  is 
the  march  of  his  periods,  so  various  the  fall  of  his  musical  ca- 
dences upon  the  ear,  so  lich  in  images,  so  condensed  in  sen- 
tences, so  grave  and  noble  his  diction,  so  little  is  there  of  vul- 
garity in  his  racy  idiom,  of  pedantry  in  his  leai-ned  phrase, 
that  I  know  not  whether  any  later  writej  has  more  admi- 
rably displayed  the  capacities  of  our  language,  or  produced 
passages  more  worthy  of  comparison  with  the  splendid  monu- 
ments of  antiquity.  If  we  compare  the  first  book  of  the  ^  Ec- 
clesiastical Polity  "  with  what  beai-s,  perhaps,  most  resem- 
blance to  it  of  any  thing  extant — the  treatise  of  Cicero  de 
Legibus,  it  will  appear  somewhat,  perhaps,  inferior,  through 
the  imperfection  of  our  language,  which,  with  all  its  force 
and  dignity,  does  not  equal  the  Lathi  in  either  of  these  qual* 
ities,  and  certaihly  more  tedious  and  diffuse  in  some  of  its 
reasonings,  but  by  no  means  less  high-toned  in  sentiment,  or 
less  bright  in  fancy,  and  far  more  comprehensive  and  pro* 
found  in  the  foundations  of  its  philosophy.' 

§17.  The  prelates  of  the  English  chufch,  while  they  in- 
flicted so  many  severities  on  others,  had  not  always  cause  to 
exult  in  their  own  condition.  From  the  time  when  Henry 
taught  his  courtiers  to  revel  in  the  spoil  of  monasteries  there 
had  been  a  perpetual  appetite  for  ecclesiastical  possessions. 
Endowed  by  a  prodigal  superstition  with  pomp  and  wealth 
beyond  all  reasonable  measure,  and  far  beyond  what  the 
new  system  of  religion  appeared  to  prescribe,  the  church  of 
England  still  excited  the  covetousness  of  the  powerful  and 
the  scandal  of  the  austere.  I  have  mentioned  in  another 
place  how  the  bishoprics  were  impoverished  in  the  first  ref- 
ormation under  Edward  VI.    The  catholic  bishops  who  fol- 

"  For  n  ftirtber  account  of  HooIcct'b  "Eccledaetlcal  Polity,**  see  Kotb  at  end  of 
chapter. 
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lowed  made  haste  to  plnoder,  from  a  conBciousness  that  the 
goods  of  their  church  were  speedily  to  pass  into  the  hands 
of  heretics.  Hence  the  alienation  of  their  estates  had  gone 
so  far  that  in  the  beginning  of  Elizabeth's  reign  statutes 
wei'e  made  disabling  ecclesiastical  proprietors  from  granting 
away  their  lands  except  on  leases  for  three  lives,  or  twenty- 
one  years.  But  an  unfortunate  reservation  was  introduced 
in  favor  of  the  crown.  The  queen,  therefore,  and  her  couit- 
iere,  who  obtained  grants  from  her,  continued  to  prey  u[K)n 
their  succulent  victim.  Few  of  her  council  imitated  the 
noble  disinterestedness  of  Walsingham,  who  spent  his  own 
estate  in  her  service,  and  left  not  sufficient  to  pay  his  debts. 
The  documents  of  that  age  contain  ample  proofs  of  their 
rapacity.  Thus  Cecil  surrounded  his  mansion-house  at  Bur- 
leigh with  estates  once  belonging  to  the  see  of  Peterborough. 
Thus  Hatton  built  his  house  in  Holborn  on  the  bishop  of 
Ely's  garden.  Cox,  on  making  resistance  to  this  spoliation, 
received  a  singular  epistle  from  the  queen.'  This  bishop,  in 
consequence  of  such  vexations,  was  desirous  of  retiring  from 
the  see  before  his  death.  After  that  event  Elizabeth  kept 
it  vacant  eighteen  years.  During  this  period  we  have  a 
petition  to  her  from  loi'd-keeper  Puckering  that  she  would 
confer  it  on  Scambler,  bishop  of  Norwich,  then  eighty-eight 
years  old,  and  notorious  for  simony,  in  order  that  he  might 
give  him  a  lease  of  pait  of  the  lands.  These  transactions 
denote  the  mercenary  and  rapacious  spirit  which  leavened 
almost  all  Elizabeth's  courtiers. 

The  bishops  of  this  reigu  do  not  appear,  with  soma  distin- 
guished exceptions,  to  have  reflected  so  much  honor  on  the 
established  church  as  those  who  attach  a  superstitious  rever- 
ence to  the  age  of  the  Reformation  are  apt  to  conceive.  In 
the  plunder  that  went  forward  they  took  good  care  of  them- 
selves. Charges  against  them  of  simony,  corruption,  covet- 
onsness,  and  especially  destimction  of  their  church  estates  for 
the  benefit  of  their  families,  are  very  common — sometimes 
no  doubt  unjust,  but  too  frequent  to  be  absolutely  without 
foundation.  The  council  often  wrote  to  them,  as  well  as 
concerning  them,  with  a  sort  of  asperity  which  would  aston- 
ish one  of  their  successors.    And  the  queen  never  restrained 

*  It  wfifl  cooched  in  the  following  terms : 

"Proud  PRjg.ATB,— Ton  know  what  yon  were  before  I  made  you  what  yon  are: 
If  yon  do  not  Immediately  comply  with  my  reqaest,  by  Q —  I  will  anfh>ck  yon. 

"EtiBABrrH." 

Poor  Cox  wrote  a  very  }?ood  letter  before  thl9,  printed  in  Strype*8  AnnalB,  vol.  ii., 
Append.  84.  The  names  of  Hatton  Garden  and  Ely  Place  (Mantna  vse  miserse  nimlnm 
vicina  Cremonte)  still  bear  witness  to  the  encroaching  lord-keeper  and  the  elbowed 
bishop. 
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herself  in  treating  them  on  any  provocation  with  a  good  deal 
of  rudeness,  of  which  I  have  just  mentioned  an  egregioas  ex- 
ample. In  her  speech  to  parliament  on  closing  the  session 
of  1584,  when  many  complaints  against  the  imlers  of  the 
church  had  rung  in  her  ears,  she  told  the  bishops  that,  if 
they  did  not  amend  what  was  wrong,  she  meant  to  depose 
them.  For  there  seems  to  have  been  no  question  in  that 
age  but  that  this  might  be  done  by  virtue  of  the  crown's  sa- 
premacy. 

The  church  of  England  was  not  left  by  Elizabeth  in  cir- 
cumstances that  demanded  applause  for  the  policy  of  her 
rulers.  After  forty  years  of  constantly  aggravated  moles- 
tation of  the  non*conforming  clergy,  their  numbers  were 
become  greater,  their  popularity  more  deeply  rooted,  their 
enmity  to  the  established  order  more  iiTeconeilable.  The 
best  apology  that  can  be- made  for  Elizabeth's  tenaciousness 
of  those  ceremonies  which  produced  this  fatal  contention  I 
have  already  suggested,  without  much  express  authority 
from  the  records  of  that  age — ^namely,  the  justice  and  expe- 
diency of  winning^over  the  catholics  to  conformity,  by  retain- 
ing as  much  as  possible  of  their  accustomed  rites.  But  in 
the  latter  period  of  the  queen's  reign  this  policy  had  lost 
a  great  deal  of  its  application,  or  rather  the  same  principle 
of  policy  would  have  dictated  numerous  concessions  in  order 
to  satisfy  the  people.  It  appears  by  no  means  unlikely  that, 
by  reforming  the  abuses  and  corruption  of  the  spiritual 
courts,  by  abandoning  a  part  of  their  jurisdiction,  so  hetero- 
geneous and  so  unduly  obtained,  by  abrogating  obnoxious 
and  at  best  frivolous  ceremonies,  by  restraining  pluralities 
of  benefices,  by  ceasing  to  discountenance  the  most  diligent 
ministers,  and  by  more  temper  and  disinterestedness  in  their 
own  behavior,  the  bishops  would  have  palliated,  to  an  indefi- 
nite degree,  that  dissatisfaction  with  the  established  scheme 
of  polity,  which  its  want  of  resemblance  to  that  of  other  prot- 
estant  churches  must  more  or  less  have  produced. 
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HOOKER'S  *«BCCLE8IASTICAL 
POLITY  •»  (p.  ia«). 

Tm  adTocates  of  a  presbyterian  chnrch 
bad  alwaya  thoaght  it  suflldeiit  to  prore 
that  It  was  oonfonnable  to  the  apoetoUcal 
adMme  as  dednoed  merely  from  the  Scrlp- 
tarea.  A  ploas  reyerence  for  the  sacred 
writings,  which  they  made  almost  their 
exclnslTe  stady,  had  d^^nerated  into 
very  narrow  views  on  the  great  themes 
of  natoral  religion  and  the  moral  law,  as 
dedncible  from  reason  and  tentimeot. 
Tbeae,  as  most  of  the  varions  families  of 
their  desesndanta  continue  to  do,  they 
greats  slighted,  or  even  treated  as  the 
mere  chiineras  of  heathen  philosophy. 
If  they  looked  to  the  Mosaic  law  as  the 
staadard  of  criminal  Jnrispmdence,  if 
thej  soogfat  precedents  from  Scripture  for 
all  matters  of  temporal  policy,  much  more 
would  they  deem  the  practice  of  the  Apos- 
tles an  nnerring  and  immntable  rale  for 
the  discipline  of  the  Christian  chnrch.  To 
enooonter  these  adversaries,  Hoolcer  took 
a  fiur  more  original  course  than  the  ordi- 
nary controvertists,  who  fought  their  bat- 
tlea  with  oonilicting  Interpretations  of 
.  Scrlptnral  texts  or  passages  Ikom  the  fa- 
'  thers.  He  impiired  into  the  nature  and 
foundation  of  law  itself,  as  the  rule  of 
operation  to  all  created  beings,  yielding 
thereto  obedience  by  unconscious  neces- 
sity, or  sensitive  appetite,  or  reasonable 
choice;  reviewing  especially  those  laws 
that  regulate  human  agency,  as  they  arise 
oat  of  moral  relations,  common  to  our 
species,  or  the  Institutions  of  political  so- 
cieties, or  the  intercommunity  of  inde- 
pendent nations ;  and  having  thoroughly 
established  the  Ihndamental  distinction 
between  laws  natural  and  positive,  eter- 
nal and  temporary,  immntable  and  varia- 
ble^ be  came  with  all  this  strength  of  mor- 


al philosophy  to  discriminate  by  the  same  puritans ;  and  in  these,  as  far  as  I  have 


criterion  the  various  rules  and  precepts 
contained  in  the  Scriptures.  It  was  a 
kind  of  maxim  among  the  puritans  that 
Scripture  was  so  much  the  exclusive  mlo 
of  human  aetiona  that  whatever,  in  mat- 


usages  which  those  sectaries  treated  as 
either  absolutely  superstitions,  or  at  least 
as  impositions  without  authority.  It  was 
maintained  by  this  great  writer,  not  only 
that  ritual  observances  are  variable  ac- 
cording to  the  discretion  of  ecclesiastical 
rulers,  but  that  no  certain  form  of  polity 
is  set  down  in  Scripture  as  generally  in- 
dispensable for  a  Christian  church.  Far, 
however,  frt>m  conceding  to  his  antago- 
nists the  fact  which  they  assumed,  he  con- 
tended for  episcopacy  as  an  apostolical  in- 
stitution, and  always  preferable,  when  cir- 
cumstances would  allow  its  preservation, 
to  the  more  democratlcal  model  of  the 
Calvinistic  congregations.  "If  we  did 
seek,"  he  says,  **  to  maintain  that  which 
most  advantageth  our  own  cause,  the  very 
best  way  for  us  and  the  strongest  against 
them  were  to  hold,  even  as  they  do,  that 
in  Scripture  there  must  needs  be  found 
some  particular  form  of  chnrch  polity 
which  God  had  instituted,  and  which  for 
that  very  cause  belongeth  to  all  churches 
at  all  times.  Bat  with  any  such  partial 
eye  to  respect  ourselves,  and  by  cunning 
to  make  those  things  seem  the  truest 
which  are  the  Attest  to  serve  our  purpose, 
is  a  thing  which  we  neither  like  nor  mean 
to  Ibllow." 

The  richness  of  Hooker*s  eloquence  is 
chiefly  displayed  in  his  flrat  book ;  beyond 
which,  perhaps,  few  who  want  a  taste  for 
ecclesiastical  reading  are  likely  to  proceed. 
The  second  and  third,  however,  though  less 
brilliant,  are  not  inferior  in  force  and  com- 
prehensiveness of  reasoning.  The  eighth 
and  last  returns  to  the  subject  of  civil 
government,  and  expands,  with  remark- 
able liberality,  the  principles  he  had  laid 
down  as  to  its  nature  in  the  first  book. 
Those  that  intervene  are  mostly  confined 
to  a  more  minute  discussion  of  the  ques- 
tions mooted  between  the  church  and 


looked  into  them,  though  Hooker's  argu- 
ment is  always  vigorous  and  logical,  and 
he  seems  to  be  exempt  from  that  abusive 
insolence  to  which  polemical  writers  were 
then  even  more  prone  than  at  present,  yet 


ten  at  least  concerning  religion,  could  not  j  he  has  not  altogether  the  terseness  or  lu- 
be found  to  have  its  authority,  was  unlaw- 1  cidity  which  long  habits  of  literary  war- 


foL  Hooker  devoted  the  whole  second 
book  of  his  work  to  the  refotation  of  this 
principle.  He  proceeded  afterward  to  at- 
tack its  application  more  particularly  to 
the  episeopal  scheme  of  church  govern- 
ment, and  to  the  various  ceremonies  or 


6* 


fare,  and  perhaps  a  natural  turn  of  mind, 
have  given  to  some  expert  dialecticians. 
In  respect  of  language,  the  three  posthu- 
mous books,  partly  from  having  never  re- 
ceived the  author's  last  touches,  and  part- 
ly, perhaps,  from  his  weariness  of  the  la- 
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hoTf  are  beyond  comparison  less  elegantly 
written  than  the  preceding. 

The  better  parts  of  the  *' Eccleatastical 
Polity  '*  bear  a  resemblance  to  the  philo- 
sophical writings  of  autiqnity,  in  their  de- 
fects as  well  as  their  excellences.  Hooker 
is  often  too  vagne  in  the  use  of  general 
terms,  too  inconsiderate  in  the  admission 
of  principles,  too  apt  to  acqnlesce  in  the 
scholastic  pseado-pbiloeophy,  and,  indeed, 
in  all  received  tenets ;  he  Is  comprehen- 
sive rather  than  sagacioos,  and  more  tit^ 
ted  to  sift  the  tmth  from  the  stores  of  ac- 
cnmalated  learning  than  to  seize  it  by  an 
original  impulse  of  his  own  mind ;  some- 
what also  impeded,  like  many  other  great 
men  of  that  and  the  succeeding  century, 
by  too  much  acquaintance  with  books,  and 
too  much  deference  for  their  authors.  It 
may  be  Justly  ol^ected  to  some  passages 
that  they  elevate  ecclesiastical  authority, 
even  in  matters  of  belief,  with  an  exagger- 
ation not  easily  reconciled  to  the  protest- 
nut  right  of  private  Judgment,  and  even 
of  dangerous  consequence  in  those  times ; 
as  when  he  inclines  to  give  a  decisive 
voice  in  theological  controversies  to  gen- 
eral councils ;  not,  indeed,  on  the  prind- 
plea  of  the  church  of  Borne,  but  on  such 
as  must  end  in  the  same  conclusion,  the 
high  probability  that  the  aggregate  Judg- 
ment of  many  grave  and  learned  men 
should  be  well  funded.*  Nor  would  it 
be  difficult  to  point  out  several  other  sub- 
jects, such  as  religions  toleration,  as  to 
which  he  did  not  emancipate  himself  flrom 
the  trammels  of  prejudice.  But,  whatever 
may  be  the  imperfections  of  his  *' Ecclesias- 
tical Polity,**  they  are  far  more  than  com- 
pensated by  i  ts  eloquence  and  its  reason  Ing, 
and  above  all  by  that  deep  pervading  sense 


•  "  If  th«  natonl  ttmiith  of  dmb's  wik in»y  by 
rWoM  and  itady  atuia  nolo  rach  ripaiMM  In  tb*  kaoWl 
•dg«  of  thing*  hamui,  that  man  In  thb  retpeet  may 
|>r«mnM  to  baOd  wmowhat  apon  thoir  jai^(in«it,  what 
Toaaen  hava  w«  to  think  but  that,  aTon  in  niattan  di- 
Tlaa,tha  Ilka  wita,  fbrniabad  with  naoaMary  balpa,az- 
arriaad  in  Seriptara  with  Ilka  dUisaiioa,  and  anlatad 
with  tha  Rraoa  of  Almighty  God,  nuy  grow  onto  ao 
oioeh  paHbcthm  of  knowladffa,  that  man  thall  hava  Joat 
eaaw,  whan  any  thing  partlnant  nato  faith  and  rallffion 
la  doabtad  of,  tha  aaora  willlnirly  to  Incllno  thalr  mbida 
toward  that  whieh  tha  aaataooa  of  ao  frava,  wlaa,  and 
laaraad  in  that  faanlty  ahall  Jodga  moat  aoaad.  For 
tha  eontrovany  ia  of  tha  waight  of  anch  man'*  jadg- 
mcnt,"ate.  Bat  Hookar'a  miataka  waa  to  anggarata 
tha  watght  of  aoeh  nian'a  Jadgmant,  and  not  to  allow 
aaoogh  Ibr  thalr  paailana  and  iaflnnitiaa,  tha  Imparlbe* 
tlon  of  thalr  knowladga,  thdr  coulTaaea  with  pewar, 
thalr  attachnaat  to  namaa  and  paraena,  and  all  tha 
othar  drawbaeka  to  acclaaiaatical  aothorlty. 

It  la  wall  known  that  tha  prafaea  to  tha  "  Keclaalaatleal 
Pallty  '>  waa  ona  of  tha  two  booha  to  whiah  Jamaa  11. 
aaerlbad  hia  ralam  tnla  tha  Ibid  of  Roma ;  and  It  la 
not  diflaalt  to  parealva  by  what  eoaiaa  nf  raaannlm  oa 
tha  poaltUwa  it  ewtalM  tUa  waa  sAclad, 


of  the  relation  between  man  and  his  Crea- 
tor, as  the  groundwork  of  all  eternal  law, 
which  rendered  the  first  book  of  this  work 
a  rampart,  on  the  one  hand,  against  the 
puritan  school  who  shunned  the  light  of 
nature  as  a  deceitfhl  meteor ;  and,  on  the 
other,  against  that  immoral  philosophy 
which,  displayed  in  the  dark  precepts  of 
Machiavel,  or  lurking  in  the  desultory  sal- 
lies of  Montaigne,  and  not  always  reject- 
ed by  writers  of  more  apparent  serious- 
ness, threatened  to  destroy  the  sense  of 
Intrinsic  distinctions  in  the  quality  of  ac- 
tions, and  to  convert  the  maxims  of  state- 
craft and  dissembling  policy  into  the  rule 
of  life  and  manners. 

Nothing,  perhaps,  is  more  striking  to  a 
reader  of  the  "Ecclesiastical  Polity**  than 
the  constant  and  even  excessive  predileo* 
lion  of  Hooker  for  those  liberal  principles 
of  civil  government  which  are  sometimes 
so  Just  and  always  so  attractive.  Upon 
these  subjects  his  theory  absolntely  coin- 
cides with  that  of  Locke.  The  origin  of 
government,  both  in  right  and  in  Ikct,  ho 
explicitly  derives  fh>m  a  primary  contract ; 
"without  which  consent  there  were  no 
reason  that  one  should  take  upon  him  to 
be  lord  or  Judge  over  another ;  becanse, 
although  there  bo,  according  to  the  opin- 
ion of  some  very  great  and  Jndicious  men, 
a  kind  of  natural  right  in  the  noble,  wise, 
and  virtnons,  to  govern  them  which  are  of 
servile  disposition,  nevertheless,  for  mani-. 
festatlon  of  this  their  right,  and  men's 
more  peaceable  contentmen  t  on  both  sides, 
the  assent  of  them  who  are  to  be  governed 
seemeth  necessary.'*  "  The  lawfhl  power,** 
he  observes  elsewhere,  "  of  making  la^vs  to 
command  whole  politic  societies  of  men, 
belongeth  so  properly  unto  the  same  en- 
tire societies,  that  for  any  prince  or  potent- 
ate of  what  kind  soever  npon  earth  to  ex- 
ercise the  aame  of  himself,  and  not  either 
by  express  commission  immediately  and 
personally  received  from  Ood,  or  else  by 
authority  received  at  first  trom  their  con- 
sent npon  whose  persons  they  impose  laws, 
!  it  is  no  better  than  mere  tjrranny.  Laws 
i  they  are  not,  therefore,  which  public  ap- 
t  probation  hath  not  made  so.  But  appro- 
bation not  only  they  give,  who  personally 
declare  their  assent  by  voice,  sign,  or  act ; 
but  also  when  others  do  it  in  their  names, 
by  right  originally,  at  the  least,  derived 
from  them.  As  in  parliaments,  councils, 
I  and  the  like  assemblies,  although  we  be 
I  not  personally  ourselves  present,  notwith- 
standing onr  assent  is  by  reason  of  other 
agents  there  in  onr  behalf.  And  what  we 
do  by  others,  no  reason  but  that  it  should 
stand  as  our  deed,  no  less  effectually  to 
J  bind  us  than  if  ourselves  bad  done  it  iu 
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penon.**  And  in  another  place  Btlll  more 
peremptorily:  "Of  this  thing  no  man 
donbteth,  namely,  that  in  ali  aocieties, 
oompaniea,  and  oorporationai  wliat  sever- 
ally each  shall  be  bound  nnlo,  it  mast  be 
with  all  their  assents  ratified.  Against  all 
eqnlty  it  were  that  a  man  should  suffer 
detriment  at  the  bands  of  men  for  not  ob- 
eerTing  that  which  he  never  did  either  by 
Jiimaeif  or  others  mediately  or  immediate- 
ly  agree  unto.** 

These  notions  respecting  the  basis  of  po- 
litical society,  so  (ar  unlike  what  prevailed 
among  the  next  generation  of  churchmen, 
are  chiefly  developed  and  dwelt  upon  in 
Hooker's  concluding  book,  the  eighth; 
and  gave  rise  to  a  rumor,  very  sedulously 
propagated  soon  after  the  time  of  its  pub- 
lication, and  still  sometimes  repeated,  that 
the  posthumous  portion  of  his  work  had 
been  interpolated  or  altered  by  the  puri- 
tans. For  this  surmise,  however,  I  am  per- 
Buaded  that  there  is  no  fouudation.    The 
three  latter  books  are  doubtless  imperfect, 
and  it  is  possible  that  verbal  changes  may 
have  been  made  by  their  transcribers  or 
editors;  but  the  testimony  that- has  been 
brought  forward  to  throw  a  doubt  over 
their  authenticity  consists  in  those  vague 
and  self'Contradictory  stories  which  gos- 
siping compilers  of  literary  anecdote  can 
easily  accumulate;   while  the  intrinsic 
evidence  arising  from  the  work  itself,  on 
which  in  this  branch  of  criticism  I  am  apt 
chiefly  to  rely,  seems  altogether  to  repel 
cveiy  suspicion.    For  not  only  the  princi- 
ples of  civil  government,  presented  in  a 
more  expanded  form  by  Hooker  in  the 
eighth  book,  are  precisely  what  he  laid 
down  in  the  first ;  but  there  Is  a  peculiar 
chain  of  consecutive  reasoning  running 
through  it,  wherein  it  would  be  dlfflcnlt 
to  point  out  any  passages  that  could  be  re- 
jected without  dismembering  the  context. 
It  was  his  business  In  this  part  of  the  "  Ec- 
clesiastical Polity  *'  to  vindicate  the  queen's 
iiupremacy  over  the  church ;  and  this  he 
haa  done  by  identifying  the  church  with 
the  commonwealth ;  no  one,  according  to 
bim,  being  a  member  of  the  one  who  was 
not  also  a  member  of  the  other.    But  as 
the  constitution  of  the  Christian  church, 
00  fiir  as  the  laity  partook  in  its  govern- 
ment, by  choice  of  pastors  or  otherwise, 
was  undeniably  democratlcal,  he  labored 
to  show,  throngh  the  medium  of  the  orig- 
inal compact  of  civil  society,  that  the  sov- 
ereign had  received  this,  as  well  as  all  oth- 
er powers,  at  the  hands  of  the  people. 
'*  Laws  being  made  among  us,*'  he  affirms, 
'*are  not  by  any  of  us  so  taken  or  inter- 
preted as  if  they  did  receive  their  force 
from  power  which  the  prince  doth  com- 


municate unto  the  parliament,  or  onto 
any  other  court  under  him,  but  flrom  pow- 
er which  the  whole  body  of  the  realm 
being  naturally  possessed  with  bath  by 
free  and  deliberate  aasent  derived  nnto 
him  that  ruleth  over  them  so  far  forth 
as  hath  been  declared ;  so  that  our  laws 
made  concerning  rell^on  do  take  orig- 
inally their  essence  from  the  power  of 
the  whole  realm  and  church  of  En- 
gland.** 

In  this  system  of  Hooker  and  Locke,  for 
it  will  be  obvious  to  the  reader  that  their 
principles  were  the  same,  there  Is  much, 
if  I  am  not  mistaken,  to  disapprove.  That 
no  man  can  be  Justly  bound  by  laws  which 
his  own  assent  has  not  ratified  appears  to 
me  a  position  incompatible  with  the  exist- 
ence of  society  In  its  literal  sense,  or  illu- 
sory in  the  sophistical  interpretations  by 
which  it  is  usual  to  evade  its  meaning. 
It  will  be  more  satisfactory  and  important 
to  remark  the  views  which  this  great 
writer  entertained  of  our  own  constiln- 
tion,  to  which  he  frequently  and  fearless- 
ly appeals,  as  the  standing  Illustration  of 
a  government  restrained  by  law.  "I  can 
not  choose,"  he  says,  **  bnt  commend  hlgtH 
ly  their  wisdom,  by  whom  the  foundation 
of  the  commonwealth  hath  been  laid; 
wherein,  though  no  manner  of  person  or 
cause  be  unsubject  unto  the  king's  power, 
yet  so  is  the  power  of  the  king  over  all, 
and  in  all,  limited,  that  unto  all  his  pro- 
ceedings the  law  itself  is  a  rule.  The  ax- 
ioms of  our  regal  government  are  these: 
*  Lex  facit  regem  '—the  king's  grant  of  any 
favor  made  contrary  to  the  law  Is  void ; — 
'Kex  nihil  potest  nisi  quod  Jure  potest'— 
what  power  the  king  hath  he  hatU  it  by 
law :  the  bounds  and  limits  of  it  are  known, 
the  entire  community  giveth  general  order 
by  law  how  all  things  publicly  are  to  be 
done ;  and  the  king  as  the  head  thereof, 
the  highest  in  Authority  over  all,  canseth, 
according  to  the  same  law,  every  partic- 
ular to  be  framed  and  ordered  thereby. 
The  whole  body  politic  maketh  laws, 
which  laws  give  power,  nnto  the* king; 
and  the  king  having  bound  himself  to  use 
according  to  law  that  power,  it  so  falleth 
out  that  the  execution  of  the  one  is  ac- 
complished by  the  other."  These  doc- 
trines of  limited  monarchy  recur  perpet- 
ually in  the  eighth  book;  and  though 
Hooker,  as  may  be  supposed,  does  not  en- 
ter upon  the  perilous  question  of  resist- 
ance, and  even  intimates  that  he  does  not 
see  how  the  people  can  limit  the  extent 
of  power  once  granted,  unless  where  it 
escheats  to  them,  yet  he  positively  lays  it 
down  that  usurpers  of  power,  that  is,  law- 
ful rulers  arrogating  more  than  the  law 
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giree  to  them,  can  not  in  oonadenoe  bind 
any  man  to  obedience. 

It  would,  perbapfl,  liave  been  a  deviation 
from  my  rat^wt  to  enlarge  so  mnch  on 
these  political  principles  in  a  writer  of 
any  later  age,  when  they  had  been  openly 
enstatned  in  the  conncile  of  the  nation. 
Bat  as  the  reigns  of  the  Tndor  family 
were  so  inaospiclouB  to  liberty  that  some 
have  been  apt  to  imagine  its  recollection 
to  have  been  almost  efliued,  it  becomes 
of  more  Importance  to  show  tiiat  absolnte 
monarchy  was,  in  the  eyes  of  so  eminent 
an  author  as  Hooker,  both  perutdous  in  it- 
self and  contrary  to  the  fhndamental  laws 
of  the  English  commonwe^th.  Kor  would 
such  sentiments,  we  may  surely  presume, 
have  been  avowed  by  a  man  of  singular 
humility,  and  whom  we  might  charge  with 
somewhat  of  an  excessive  deference  to 
authority,  unless  they  had  obtained  more 


currency,  both  among  divines  and  lawyers^ 
than  the  complaLsance  of  courtiers  in  these 
two  proibssions  might  lead  ns  to  oondnde ; 
Hooker  being  not  prone  to  deal  in  para> 
dozes,  nor  to  borrow  from  bis  adversaries 
that  sturdy  republicanism  of  the  school  of 
Geneva  which  had  been  their  scandaL  I 
can  not,  indeed,  but  suspect  that  hf  a  wbi|^ 
principles  in  the  last  book  are  annoenoed 
with  a  temerity  that  would  have  startled 
his  superiors;  and  that  its  anthentid^, 
however  called  in  question,  has  been  bet* 
ter  preserved  by  the  circumstance  of  a 
posthumous  publication  than  if  be  had 
Uved  to  give  it  to  the  world.  Whitgift 
would  probably  have  induced  him  to  sup- 
press a  few  passages  incompatible  with  the 
servile  theories  already  in  vogue.  It  Is  &r 
more  usual  that  an  author's  genuine  sentl- 
mentsare  perverted  by  means  of  his  firlenda 
and  patrons  than  of  his  adversaries. 
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CHAPTER  V. 

ON  THE  CIVIL  GOVERNMENT  OF  ELIZABETH. 

i  1.  General  Bemarks.  i  2,  Defective  Secority  of  the  Sabject's  Liberty.  §  3.  Trials 
for  Treason  and  other  Political  Offenses  uojustly  conducted.  §  4.  Illegal  Commit- 
ments. §  &  Proclamations  nnwarranted  by  Law.  {  tf.  Restrictions  on  Printing. 
9  7.  Martial  Law.  §  8.  Loans  of  Money  not  quite  Tolnntary.  i  9.  Character  of 
Lord  Biuleigh*s  Administration,  i  10.  DLspositlon  of  the  House  of  Commons. 
f  11.  Addresses  concerning  the  Succession.  Difference  on  this  between  the  Queen 
and  Commons  in  1506.  i  12.  Session  of  1571.  Influence  of  the  Puritans  in  Parlia- 
ment. §  13.  Session  of  1578.  §  14.  Speech  of  Mr.  Wentworth  in  1570.  The  Com- 
mons continne  to  seek  Redress  of  Scclesiastical  Grievances,  f  15.  Also  of  Monop- 
olies, especially  in  the  Session  of  1601.  i  16.  Influence  of  the  Crown  in  Parliament. 
f  17.  Debate  on  Election  of  non-resident  Burgesses,  i  18.  Assertion  of  Privileges 
by  Commons.  Case  of  Ferrers,  under  Henry  VIII.  Other  cases  of  Privilege, 
ft  19.  Priyilege  of  determining  contested  Elections  claimed  by  the  House,  f  80i  The 
English  Constitution  not  admitted  to  be  an  absolute  Monarchy.  §  21.  Pretensions 
of  the  Crown. 

§  I.  The  sabject  of  the  last  two  chaptera,  I  meaa  the  poli- 
cy adopted  by  Elizabeth  for  restricting  the  two  religious 
parties  which  iVoin  opposite  quarters  resisted  the  exercise  of 
her  ecclesiastical  prerogatives,  has  already  afforded  us  many 
illustrations  of  what  may  more  strictly  be  reckoned  the  con- 
stitutional history  of  her  reign.  The  tone  and  temper  of  her 
administration  have  been  displayed  in  a  vigilant  execution 
of  sevei'e  statutes,  especially  toward  the  catholics,  and  some- 
times in  stretches  of  power  beyond  the  law.  And  as  Eliza- 
beth had  DO  domestic  enemies  or  refractory  subjects  who  did 
not  range  under  one  or  other  of  these  two  sects,  and  little 
disagreement  with  her  people  on  any  other  grounds,  the  ec- 
clesiastical history  of  this  period  is  the  best  preparation  for 
our  inquiry  into  the  civil  government.  In  the  present  chap- 
ter I  shall  first  offer  a  short  view  of  the  practical  exercise  of 
government  in  this  reign,  and  then  proceed  to  sho\Lhow  the 
queen's  high  assumptions  of  prerogative  were  encountered 
by  a  resistance  in  parliament,  not  quite  uniform,  but  insensi- 
bly becoming  more  vigorous. 

§  2.  Elizabeth  ascended  the  throne  with  all  the  advan- 
tages of  a  very  extended  authority.  Though  the  jurisdiction 
actually  exerted  by  the  court  of  star-chamber  could  not  be 
vindicated  according  to  statute  law,  it  had  been  so  well  estab- 
lished as  to  pass  without  many  audible  murmurs.  Her  pro- 
genitors had  intimidated  the  nobility ;  and  if  she  had  some- 
thing to  fear  at  one  season  from  this  order,  the  fate  of  the 
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duke  of  Norfolk  and  of  the  rebellious  earls  in  the  north  pat 
an  end  forever  to  all  apprehension  from  the  feadal  influence 
of  the  aristocracy.  There  seems  no  reason  to  believe  that 
she  attempted  a  more  absolute  power  than  her  predecessora ; 
the  wisdom  of  her  counciloi*8,  on  the  contrary,  led  them  gen- 
erally to  shun  the  more  violent  measures  of  the  late  reigns ; 
but  she  certainly  acted  upon  many  of  the  precedents  they 
had  bequeathed  her,  with  little  considei*ation  of  their  legal- 
ity. Her  own  remarkable  talents,  her  masculine  intrepidity, 
her  readiness  of  wit  and  royal  deportment,  which  the  bravest 
men  unaffectedly  dreaded,  her  temper  of  mind,  above  all,  at 
once  fiery  and  inscrutably  dissembling,  would  in  any  cir- 
cumstances have  insured  her  more  real  sovereignty  than 
weak  monarchs,  however  nominally  absolute,  can  ever  enjoy 
or  retain.  To  these  personal  qualities  was  added  the  co-op- 
eration of  some  of  the  most  diligent  and  circumspect,  as  well 
as  the  most  sagacious  councilors  that  any  prince  has  em- 
ployed ;  men  as  unlikely  to  loose  from  their  grasp  the  least 
portion  of  that  authority  which  they  found  themselves  to 
possess,  as  to  excite  popular  odium  by  an  unusual  or  mis- 
placed exertion  of  it.  The  most  eminent  instances,  as  I  have 
remarked,  of  a  high-strained  prerogative  in  her  reign  have 
some  i*elation  to  ecclesiastical  concerns ;  and  herein  the  tem- 
per of  the  predominant  religion  was  such  as  to  account  no 
measures  harsh  or  arbitrary  that  were  adopted  toward  its 
conquei*ed  but  still  formidable  enemy.  Yet  when  the  royal 
supremacy  was  to  be  maintained  against  a  different  foe  by 
less  violent  acts  of  power,  it  revived  the  smouldering  embers 
of  English  liberty.  The  stern  and  exasperated  puritans  be- 
came the  depositaries  of  that  sacred  fire ;  and  this  manifests 
a  second  connection  between  the  temporal  and  ecclesiastical 
history  of  the  present  reign. 

Civil  liberty  in  this  kingdom  has  two  direct  guarantees; 
the  open  administration  of  justice  according  to  known  laws 
truly  intei*preted,  and  fair  constructions  of  evidence;  and 
the  right  of  parliament,  without  let  or  interruption,  to  in- 
quire into  and  obtain  the  redress  of  public  grievances.  Of 
these  the  first  is  by  far  the  most  indispensable ;  nor  can  the 
subjects  of  any  state  be  reckoned  to  enjoy  a  real  freedom 
where  this  condition  is  not  found  both  in  its  judicial  insti- 
tutions and  in  their  constant  exercise.  In  this,  much  more 
than  in  positive  law,  our  ancient  constitution,  both  under  the 
Plantagenet  and  Tudor  line,  had  ever  been  failing ;  and  it  is 
because  one  set  of  writers  have  looked  merely  to  the  letter 
of  our  statutes  or  other  authorities,  while  another  have  been 
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almost  exclusively  struck  by  the  iastances  of  arbitrary  gov- 
ernment they  foand  on  record,  that  such  incompatible  sys- 
tems have  been  laid  down  with  equal  positiveness  on  the 
character  of  that  constitution. 

§  3.  I  have  found  it  impossible  not  to  anticipate,  in  more 
places  than  one,  some  of  tnose  glaring  transgressions  of  nat- 
ural as  well  as  positive  law  that  rendered  our  courts  of  jus- 
tice in  cases  of  treason  little  better  than  the  caverns  of  mui*^ 
derers.  Whoever  was  arraigned  at  their  bar  was  almost  cer- 
tain to  meet  a  virulent  prosecutor,  a  judge  hardly  distin- 
guishable from  the  prosecutor  except  by  his  eimine,  and  a 
passive  pusillanimous  jury.  Those  who  are  acquainted  only 
with  our  modern  decent  and.  dignified  procedure  can  form 
little  conception  of  the  irregularity  ofancient  trials;  the  per- 
petual intejTogation  of  the  prisoner,  which  gives  most  of  us 
so  much  offense  at  this  day  m  the  tribunals  of  a  neighboring 
kingdom ;  and  the  want  of  all  evidence  except  written,  per- 
haps unattested,  examinations  or  confessions. 

The  integrity  of  judges  is  put  to  the  proof  as  much  by 

Frosecutions  for  seditious  writings  as  by  charges  of  treason, 
have  before  mentioned  the  convictions  of  IJdal  and  Penry 
for  %  felony  created  by  the  23d  of  Elizabeth ;  the  former  of 
which  especially  must  strike  every  reader  of  the  trial  as  one 
of  the  gross  judicial  iniquities  of  this  reign.  But  before  this 
sanguinary  statute  was  enacted,  a  punishment  of  uncommon 
severity  had  been  inflicted  npon  one  Stubbe,  a  puritan  law- 
yer, for  a  pamphlet  against  the  queen's  intended  marriage 
with  the  duke  of  Anjon.  It  will  be  in  the  recollection  of 
most  of  my  readers  that,  in  the  year  1579,  Elizabeth  exposed 
herself  to  much  censure  and  ridicule,  and  inspired  the  justest 
alarm  in  her  most  faithful  subjects,  by  entertaining,  at  the 
age  of  forty-six,  the  proposals  of  this  young  scion  of  the  house 
of  Valois.  Her  council,  though  several  of  them  in  their  de- 
liberations had  much  inclined  against  the  preposterous  alli- 
ance, yet  in  the  end,  displaying  the  compliance  usual  with 
the  servants  of  self-willed  princes,  agreed,  "  conceiving,"  as 
they  say,  '^  her  earnest  disposition  for  this  her  marriage,"  to 
further  it  with  all  their  power.  Sir  Philip  Sidney,  with  more 
real  loyalty,  wrote  her  a  spirited  remonstrance,  which  she 
had  the  magnanimity  never  to  resent.  But  she  poured  her 
indignation  on  Stubbe,  who,  not  entitled  to  use  a  private  ad- 
dress, had  ventured  to  arouse  a  popular  cry  in  his  "Gaping 
Gnlph,  in  which  England  will  be  swallowed  up  by  the  French 
Marriage."  This  pamphlet  is  very  far  from  being,  what  some 
have  ignorantly  or  unjustly  called  it,  a  virulent  libel,  but  is 
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written  in  a  sensible  manner,  and  with  unfeigned  lojalty  and 
affection  toward  the  queen.  But  besides  the  main  offense 
of  addressing  the  people  on  state  affairs,  he  had,  in  the  sim- 
plicity of  his  heart,  thrown  out  many  allusions  proper  to  hurt 
her  pride,  such  as  dwelline^o  lon^  on  the  influence  her  hus- 
band would  acquire  over  ner,  and  imploring  that  she  would 
ask  her  physicians  whether  to  bear  children  at  her  years 
would  not  be  highly  dangerous  to  her  life.  Stubbe,  for  w^rit* 
ing  this  pamphlet,  received  sentence  to  have  his  right  hand 
cut  off.  When  the  penalty  was  inflicted,  taking  off  his  hat 
with  his  left,  he  exclaimed,  ^'  Lon^  live  queen  Elizabeth  !^' 
Burleigh,  who  knew  that  his  fidelity  had  borne  so  rude  a 
test,  employed  him  afterward  in  answering  some  of  the  pop- 
ish libelers. 

There  is  no  room  for  wonder  at  any  verdict  that  could  be 
returned  by  a  jury  when  we  consider  what  means  the  gov- 
ernment possessed  of  securing  it.  The  sheriff  retuiiied  a 
panel,  either  according  to  expi*ess  directions,  of  which  we 
have  proofs,  or  to  what  he  judged  himself  of  the  crown's  in- 
tention and  interest.  If  a  verdict  had  gone  against  the  pros- 
ecution in  a  matter  of  moment,  the  jurors  must  have  laid 
their  account  with  appearing  before  the  star-chamber;  lucky 
if  they  should  escape,  on  humble  retractation,  with  sharp 
words,  instead  of  enormous  fines  and  indefinite  imprisonments 
The  control  of  this  arbitrary  tribunal  bound  down  and  ren- 
dered impotent  all  the  minor  jurisdictions.  Until  this  weight 
that  hung  upon  the  constitution  should  be  taken  off,  there 
was  literally  no  prospect  of  enjoying  with  security  those  civil 
privileges  which  it  held  forth. 

§  4.  It  can  not  be  too  frequently  repeated  that  no  power 
of  arbitrary  detention  has  ever  been  known  to  our  constitu- 
tion since  the  charter  obtained  at  Runnymede.  The  WTit  of 
habeas  corpus  has  always  been  a  matter  of  right.  But,  as 
may  naturally  be  imagined,  no  right  of  the  subject,  in  his  re- 
lation to  the  crown,  was  pi*eserved  with  greater  difficulty. 
Not  only  the  privy  council  in  general  arrogated  to  itself  a 
power  of  discretionary  imprisonment,  into  which  no  inferior 
court  was  to  inquire,  but  commitments  by  a  single  councilor 
appear  to  have  been  frequent.  These  abuses  gave  rise  to  a 
remarkable  complaint  of  the  judges,  which,  though  an  authen- 
tic recognition  of  the  privilege  of  personal  freedom  against 
such  irregular  and  oppressive  acts  of  individual  ministers, 
must  be  admitted  to  leave  by  far  too  great  latitude  to  the 
executive  government,  and  to  surrender,  at  least  by  impli- 
cation from  rather  obscure  language,  a  gi*eat  part  of  the  lib- 
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erties  which  many  statutes  had  confirmed.  This  is  con- 
tained in  a  passage  from  Chief- Justice  Anderson's  '^  Re- 
ports."' 

§  5.  It  was  a  natural  consequence,  not  more  of  the  high 
notions  entertained  of  prerogative  than  of  the  very  irregular 
and  infrequent  meeting  of  parliament,  that  an  extensive  and 
somewhat  indefinite  authority  should  be  arrogated  to  proc- 
lamations of  the  king  in  council.  It  seems,  by  the  proclama- 
tions issued  under  Elizabeth,  that  the  crown  claimed  a  sort 
of  supplemental  right  of  lej^islation,  to  perfect  and  carry  into 
effect  what  the  spirit  of  existing  laws  might  require,  as  well 
as  a  paramount  supremacy,  called  sometimes  the  king's  abso- 
lute or  sovereign  power,  which  sanctioned  commands  beyond 
the  legal  prerogative,  for  the  sake  of  public  safety,  whenever 
the  council  mi^ht  judge  that  to  be  in  hazard.  Thus  we  find 
anabaptists,  without  distinction  of  natives  or  aliens,  ban- 
ished the  realm;  Inshmen  commanded  to  depart  into  Ire- 
land ;  the  culture  of  woad,  and  the  exportation  of  corn, 
money,  and  various  commodities  prohibited ;  the  excess  of 
apparel  restrained.  A  proclamation  in  1580  forbids  the  erec- 
tion of  houses  within  thi'ee  miles  of  London,  on  account  of 
the  too  great  increase  of  the  city,  under  the  penalty  of  im- 
prisonment and  forfeiture  of  the  materials.  This  is  repeated 
at  other  times,  and  lastly  (I  mean  during  her  reign)  in  1602, 
with  additional  restrictions.  Some  proclamations  in  this 
reign  hold  out  menaces  which  the  common  law  could-  never 
have  executed  on  the  disobedient.  To  trade  with  the  French 
king's  rebels,  or  to  export  victuals  into  the  Spanish  domin- 
ions (the  latter  of  which  might  possibly  be  construed  into 
assisting  the  queen's  enemies),  incurred  the  penalty  of  trea- 
son. And  persons  having  in  their  possession  goods  taken  on 
the  high  seas,  which  had  not  paid  customs,  are  enjoined  to 
eive  them  up,  on  pain  of  being  punished  as  felons  and  pirates. 
^Notwithstanding  the^p  instances,  it  can  not  perhaps  be  said, 
on  the  whole,  that  Elizabeth  stretched  her  authority  very  out- 
rageously in  this  respect.  Many  of  her  proclamations,  which 
may  at  first  sight  appear  illegal,  are  warrantable  by  statutes 
then  in  force,  or  by  ancient  precedents.  Thus  the  council 
is  empowered  by  an  act,  28  H.  YIII.,  c.  14,  to  fix  the  prices 
of  wines;  and  abstinence  from  flesh  in  Lent,  as  well  as  on 
Fridays  and  Saturdays  (a  common  subject  of  Elizabeth's 
proclamations),  is  enjoined  by  several  statutes  of  Edward  VL 
and  of  her  own.  And  it  has  been  argued  by  some  not  at  all 
inclined  to  diminish  any  popular  rights,  that  the  king  did 

>  Printed  in  Non  at  the  end  of  this  chapter. 
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possess  a  prerogative  by  common  law  of  restraining  the  ex- 
port of  corn  and  other  commodities. 

§  6.  It  is  natural  to  suppose  that  a  government  thns  arbi- 
trary and  vigilant  must  have  looked  with  extreme  jealousy 
on  the  diffusion  of  f]*ee  inquiry  through  the  press.  The  trades 
of  printing  and  book-selling,  in  fact,  though  not  absolutely 
licensed,  were  always  subject  to  a  sort  of  peculiar  superin- 
tendence. Besides  protecting  the  copyright  of  authors,* 
the  council  fi*equently  issued  proclamations  to  i*estraiQ  the 
importation  of  books,  or  to  regulate  their  sale.*  It  was  pe- 
nal to  utter,  or  so  much  as  to  possess,  even  the  most  learned 
works  on  the  catholic  side;  or  if  some  connivance  was  usual 
in  favor  of  educated  men,  the  utmost  strictness  was  used  in 
suppressing  that  light  infantry  of  literature,  the  smart  and 
vigorous  pamphlets  with  which  the  two  parties  an*ayed 
against  the  church  assaulted  her  opposite  flanks.  Stow,  the 
well-known  chronicler  of  England,  who  lay  under  suspicion 
of  an  attachment  to  popery,  had  his  library  searched  by  wai^ 
rant,  and  his  unlawful  books  taken  away ;  several  of  which 
were  but  materials  for  his  history.  Whitgifl,  in  this,  as  in 
every  other  respect,  aggravated  the  rigor  of  preceding  times. 
At  his  instigation  the  star-chamber,  1585,  published  ordi- 
nances for  the  regulation  of  the  press.  The  preface  to  these 
recites  "  enormities  and  abuses  of  disorderly  peraons  profess- 
ing the  art  of  printing  and  selling  books"  to  have  more  and 
more  increased  in  spite  of  the  ordinances  made  against  them, 
which  it  attributes  to  the  inadequacy  of  the  penalties  hither- 
to inflicted.  Every  printer,  therefore,  is  enjoined  to  certify 
his  presses  to  the  Stationera'  Company,  on  pain  of  having 
them  defaced,  and  suffering  a  year's  imprisonment.  None  to 
print  at  all,  under  similar  penalties,  except  in  London,  and 
one  in  each  of  the  two  universities.  No  printer  who  has 
only  set  up  his  trade  within  six  months  to  exercise  it  any 
longer,  nor  any  to  begin  it  in  futurc  until  the  excessive  mul- 
titude of  printers  be  diminished  and  iTrought  to  such  a  num- 
ber as  the  archbishop  of  Canterbury  and  bishop  of  London 
for  the  time  being  shall  think  convenient;  but  whenever  any 
addition  to  the  number  of  master-printers  shall  be  required, 
the  Stationers'  Company  shall  select  proper  peraons  to  use 

*  We  And  an  ezdaslTe  privilege  drranted  in  16d8  to  Thomiw  Cooper,  afterward 
bishop  of  Wincheeter,  to  print  his  Thesaonu,  or  Latin  dictionary,  for  tvelve  yeax»— 
Rymer,  xv.,  820;  and  to  Richard  Wright  to  print  his  translation  of  Tacitns  during  his 
natural  life ;  any  one  infringing  this  privilege  to  forfeit  40c  for  every  printed  copy. 
Id.,  zvi.,  9T. 

*  Strype*s  Parker,  2S1.  By  the  51st  of  the  qneen*8  injunctions,  in  1609,  no  one 
might  print  any  book  or  paper  wliatsoevor  nnleas  the  same  be  first  licensed  by  the 
Goaucil  or  ordinary. 
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that  calliDg  with  the  approhation  of  the  ecclesiastical  com- 
missioners. None  to  print  any  book,  matter,  or  thing  what> 
soever,  until  it  shall  have  been  first  seen,  perused,  and  al- 
lowed by  the  archbishop  of  Canterbury  or  bishop  of  London, 
except  the  queen's  printer,  to  be  appointed  for  some  special 
service,  or  law-printers,  who  shall  require  the  license  only  of 
the  chief  justices.  Every  one  selling  books  printed  contrary 
to  the  intent  of  this  ordinance  to  suffer  three  months'  im- 
prisonment. The  Stationers'  Company  empowered  to  search 
houses  and  shops  of  printers  and  book-sellere,  and  to  seize 
all  books  printed  in  contravention  of  this  ordinance,  to  de- 
stroy and  deface  the  presses,  and  to  arrest  and  bring  before 
the  council  those  who  shall  have  offended  therein. 

§  7.  The  forms  of  English  law,  however  inadequate  to  de- 
fend the  subject  in  state  prosecutions,  imposed  a  degree  of 
seeming  restraint  on  the  crown,  and  wounded  that  pride 
which  IS  commonlv  a  yet  stronger  sentiment  than  the  lust 
of  power  with  princes  and  their  counselors.  It  was  possible 
that  juries  might  absolve  a  prisoner ;  it  was  always  neces- 
sary that  they  should  be  the  arbiters  of  his  fate.  There  may 
indeed  be  times  of  pressing  danger,  when  the  conservation 
of  all  demands  the  sacrifice  of  the  legal  rights  of  a  few ;  there 
may  be  circumstances  that  not  only  justify,  but  compel,  the 
temporary  abandonment  of  constitutional  forms.  It  has  been 
usual  for  all  governments,  during  an  actual  rebellion,  to  pro- 
claim martial  law,  or  the  suspension  of  civil  jurisdiction. 
But  it  is  of  high  importance  to  watch  with  extreme  jealousy 
the  disposition  toward  which  most  goveraments  are  prone, 
to  introduce  too  soon,  to  extend  too  far,  to  retain  too  long, 
so  perilous  a  remedy.  In  the  fourteenth  and  fifteenth  cen- 
turies the  court  of  the  constable  and  marshal,  whose  jurisdic- 
tion was  considered  as  of  a  military  nature,  and  whose  pro- 
ceedings were  not  according  to  the  course  of  the  common 
law,  sometimes  tried  offenders  by  what  was  called  martial 
law,  but  only,  I  believe,  either  during,  or  not  long  afler,  a  se- 
rious rebellion.  This  tribunal  fell  into  disuse  under  the  Tu- 
dors.  But  Mary  had  executed  some  of  those  taken  in  Wy- 
alt's  insurrection  without  regular  process,  though  their  lead- 
er had  his  trial  by  a  jury.  Elizabeth,  always  hasty  in  pas- 
sion and  quick  to  punish,  would  have  resorted  to  this  sum- 
mary course  on  a  slighter  occasion.  One  Peter  Bnrchell,  a 
fanatical  puritan,  and  perhaps  insane,  conceiving  that  Sir 
Christopher  Hatton  was  an  enemy  to  true  religion,  deter- 
mined to  assassinate  him.  Bnt  by  mistake  he  wounded  in- 
stead a  famous  seaman,  captain  Hawkins.    For  this  ordinary 
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crime  the  queen  could  hardly  be  prevented  from  directing 
him  to  be  tried  instantly  by  martial  la^.  Her  coancil,  how- 
ever (and  this  it  is  important  to  observe),  resisted  this  ille- 
gal proposition  with  spirit  and  success:  We  have  indeed  a 
proclamation  some  years  aflerward,  declaring  that  such  as 
brought  into  the  kingdom  or  dispersed  papal  bulls,  or  trai- 
torous libels  against  the  queen,  should  with  all  severity  be 
proceeded  against  by  her  majesty's  lieutenants  or  their  dep- 
uties by  martial  law,  and  suffer  such  pains  and  penalties  as 
they  should  inflict ;  and  that  none  of  her  said  lieutenants  or 
their  deputies  be  in  any  wise  impeached,  in  body,  lands,  or 
goods,  at  any  time  hereafter,  for  any  thing  to  be  done  or  ex- 
ecuted in  the  punishment  of  any  such  offender,  according  to 
the  said  martial  law,  and  the  tenor  of  this  proclamation,  any 
law  or  statute  to  the  contrary  in  any  wise  notwithstanding. 
This  measure,  though  by  no  means  constitutional,  finds  an 
apology  in  the  circumstances  of  the  time.  It  bears  date  the 
Ist  of  July,  1588,  when  within  the  lapse  of  a  few  days  the 
vast  armament  of  Spain  might  effect  a  landing  npon  our 
coasts ;  and  prospectively  to  a  crisis  when  the  nation,  strug- 
gling for  life  against  an  invader's  grasp,  could  not  afford  the 
protection  of  law  to  domestic  traitors.  But  it  is  an  unhap- 
py consequence  of  all  deviations  from  the  even  course  of  law, 
that  the  forced  acts  of  overraling  necessity  come  to  be  dis- 
torted into  precedents  to  serve  the  purposes  of  arbitrary  pow- 
er. No  other  measure  of  Elizabeth's  reign.can  be  compared, 
in  point  of  violence  and  illegality,  to  a  commission  in  July, 
1595,  directed  to  sir  Thomas  Wilford,  whereby,  upon  no  other 
allegation  than  that  there  had  been  of  late  ^  sundry  great  un- 
lawful assemblies  of  a  number  of  base  people  in  riotous  sort, 
both  in  the  city  of  London  and  the  suburbs,  for  the  suppres- 
sion whereof  (for  that  the  insolency  of  many  desperate  of- 
fendera  is  such  that  they  care  not  for  any  ordinary  punish- 
ment by  imprisonment)  it  was  found  necessary  to  have  some 
such  notable  rebellious  peraons  to  be  speedily  suppressed  by 
execution  to  death,  according  to  the  justice  of  martial  law,' 
he  is  appointed  provost-martial,  with  authority,  on  notice  by 
the  magistrates  to  attach  and  seize  such  notable  rebellious 
and  incorrigible  offenders,  and  in  the  presence  of  the  magis- 
trates to  execute  them  openly  on  the  gallows. 

This  peremptory  style  of  superseding  the  common  law  was 
a  stretch  of  prerogative  without  an  adequate  parallel,  so  far  as 
I  know,  in  any  former  period.  It  is  to  be  remarked  that  no 
tumults  had  taken  place  of  any  political  character  or  of  seri- 
ous  importance,  some  riotous  apprentices  only  having  com- 
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mitted  a  few  disordei^s.  But  leather  more  than  usual  suspicion 
had  been  excited  about  the  same  time  by  the  intrigues  of  the 
Jesuits  in  favor  of  Spain,  and  the  queen's  advanced  a^e  had 
begun  to  renew  men's  doubts  as  to  the  succession.  Circum« 
stances  of  which  we  are  ignorant,  I  do  not  question,  gave  rise 
to  this  extraordinary  commission.  The  executive  govern- 
ment in  modern  times  has  been  invested  with  a  degree  of  co- 
ercive power  to  maintain  obedience  of  which  our  ancestors, 
in  the  most  arbitrary  reigns,  had  no  practical  experience.  If 
we  reflect  upon  the  multitude  of  statutes*  enacted  since  the 
days  of  Elizabeth  in  order  to  restrain  and  suppress  disorder, 
and  above  ail,  on  the  prompt  and  certain  aid  that  a  disci- 
plined army  affords  to  our  civil  authorities,  we  may  be  in- 
clined to  think  that  it  was  rather  the  weakness  than  the  vig- 
or of  her  government  which  led  to  its  inquisitorial  watchful- 
ness and  harsh  measures  of  prevention. 

§  8.  Amidst  so  many  infnngements  of  the  freedom  of  com- 
merce, and  with  so  precarious  an  enjoyment  of  personal  lib- 
erty, the  English  subject  continued  to  pnde  himself  in  his 
immunity  from  taxation  without  consent  of  parliament.  This 
privilege  he  had  asserted,  though  not  with  constant  success, 
against  the  rapacitjr  of  Henry  vll.  and  the  violence  of  his 
son.  Nor  was  it  ever  disputed  in  theory  by  Elizabeth.  She 
retained,  indeed,  notwithstanding  the  complaints  of  the  mer- 
chants at  her  accession,  a  custom  upon  cloths,  arbitrarily  im^ 
posed  by  her  sister,  and  laid  one  herself  upon  sweet  wines. 
But  she  made  no  attempt  at  levying  internal  taxes.  By  dint 
of  singular  frugality  she  continued  to  steer  the  true  course, 
so  as  to  keep  her  popularity  undiminished  and  her  preroga- 
tive unimpaired — asking  very  little  of  her  subjects  money 
fn  parliaments,  and  being  hence  enabled  both  to  have  long 
breathing  times  "between  their  sessions,  and  to  meet  them 
without  coaxing  or  wrangling,  till,  in  the  latter  years  of  her 
rei^n,  a  foreign  war  and  a  rebellion  in  Ireland,  joined  to  a 
rapid  depreciation  in  the  value  of  money,  rendered  her  de- 
mands somewhat  higher.  But  she  did  not  abstain  from  the 
ancient  practice  of  sending  privy-seals  to  borrow  money  of 
the  wealthy.  These  were  not  considered  as  illegal,  though 
plainly  forbidden  by  the  statute  of  Richard  III.  y  for  it  was 
the  fashion  to  set  aside  the  authority  of  that  act,  as  having 
been  passed  by  an  usurper.  It  is  impossible  to  doubt  that 
such  loans  were  so  far  obtained  by  compulsion,  that  any 
gentleman  or  citizen  of  sufficient  ability  i-emsing  compliance 
would  have  discovered  that  it  was  far  better  to  paf  t  with  his 
money  than  to  incur  the  council's  displeasure.     We  h^^ve 
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indeed  a  letter  from  a  lord  mayor  to  the  council,  informing 
them  that  he  had  committed  to  prison  some  citizens  for  re- 
fusing to  pay  the  money  demanded  of  them.  But  the  queen 
seems  to  have  been  punctual  in  their  speedy  repayment  ac- 
cording to  stipulation,  a  virtue  somewhat  unusual  with  royal 
debtors.  Such  loans  were  but  an  anticipation  of  her  regular 
revenue,  and  no  great  hardship  on  rich  merchants,  who,  if 
they  got  no  interest  for  their  money,  were  recompensed  with 
knighthoods  and  gracious  words.  And  as  Elizabeth  incurred 
no  debt  till  near  the  conclusion  of  her  reign,  it  is  probable 
that  she  never  had  borrowed  more  than  she  was  sure  to  re- 
pay.. 

A  letter  quoted  by  Hume  from  lord  Burleigh's  papers, 
though  not  written  by  him,  as  the  historian  asserts,  and  some- 
what obscure  in  its  purport,  appears  to  warrant  the  concla- 
sion  that  he  had  revolved  in  his  mind  some  project  of  raising 
money  by  a  general  contiibution  or  benevolence  from  per- 
sons of  ability,  without  purpose  of  repayment.  This  was 
also  amidst  the  difficulties  of  the  year  1569,  when  Cecil  per- 
haps might  be  afraid  of  meeting  parliament,  on  account  of 
the  factions  leao^ued  aorainst  himself.  But  as  nothiniic  fur- 
ther  was  done  in  this  matter,  we  must  presume  that  he  per- 
ceived the  impracticability  of  so  unconstitutional  a  scheme.* 

§  9.  Those  whose  curiosity  has  led  them  to  somewhat  more 
acquaintance  with  the  details  of  English  history  under  Eliz- 
abeth than  the  pages  of  Camden  or  Hume  will  afford,  can 
not  but  have  been  struck  with  the  perpetual  interference  of 
men  in  power  with  matters  of  private  concern.  I  am  far 
from  pretending  to  know  how  far  the  solicitations  for  a  prime 
minister's  aid  and  influence  may  extend  at  present.  Yet  one 
may  think  that  he  would  hardly  be  empjoyed,  like  Cecil, 
where  he  had  no  personal  connection,  in  reconciling  family 
quarrels,  interceding  with  a  landlord  for  his  tenant,  or  per- 
suading a  rich  citizen  to  bestow  his  daughter  on  a  young 
lord.  We  are  sure,  at  least,  that  he  would  not  use  the  air 
of  authority  upon  such  occasions.  The  large  collection  of 
lord  Burleigh's  lettei*s  in  the  Museum  is  fall  of  such  petty 
matters.  They  exhibit,  however,  collectively,  a  curious  view 
of  the  manner  in  which  England  was  managed,  as  if  it  had 
been  the  household  and  estate  of  a  nobleman  under  a  strict 
and  prying  steward.  We  are  told  that  the  relaxation  of  this 
minister's  mind  was  to  study  the  state  of  England  and  the 
pedigrees  of  its  nobility  and  gentry;  of  these  last  he  drew 

*  Ilnme  ha«  exaggerated  this,  like  other  factff,  In  his  Tcry  able,  bnt  partial,  sketch 
of  the  eonsUtntioD  in  Elizabeth's  reign. 
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whole  books  with  his  own  hands,  so  that  he  was  better  versed 
in  descents  and  families  than  most  of  the  heralds,  and  woald 
often  surprise  persons  of  distinction  at  his  table  by  appear- 
ing better  acquainted  with  their  manors,  parks,  and  woods, 
than  themselves.  Such  knowledge  was  not  sought  by  the 
crafly  Cecil  for  mere  diversion's  sake.  It  was  a  main  part 
of  his  system  to  keep  alive  in  the  English  gentry  a  persua- 
sion that  his  eye  was  upon  them.  No  minister  was  ever  more 
exempt  from  that  false  security  which  is  the  usual  weakness 
of  a  court.  His  failing  was  rather  a  bias  toward  suspicion 
and  timidity ;  there  were  times,  at  least,  in  which  his  strength 
of  mind  seems  to  have  almost  desei*ted  him  through  sense 
of  the  perils  of  his  sovereign  and  country.  But  those  perils 
appear  less  to  us  who  know  how  the  vessel  outrode  them, 
than  they  could  do  to  one  harassed  by  continual  informa- 
tions of  those  numerous  spies  whom  he  employed  both  at 
home  and  abroad.  The  one  word  of  Burleigh's  policy  was 
prevention ;  and  this  was  dictated  by  a  consciousness  of 
wanting  an  aVraed  foroe  or  money  to  support  it,  as  well  as 
by  some  uncertainty  as  to  the  public  spirit  in  respect  at  least 
of  religion.  But  a  government  that  directs  its  chief  atten- 
tion to  prevent  offenses  against  itself  is  in  its  very  natui'e  in- 
compatible with  that  absence  of  restraint,  that  immunity 
from  suspicion,  in  which  civil  liberty,  as  a  tangible  possession, 
may  be  said  to  consist.  It  appears  probable  that  Elizabeth's 
administration  cavried  too  far,  even  as  a  matter  of  policy, 
this  precautionary  system  upon  which  they  tbunded  the  pe- 
nal code  against  popery ;  and  we  may  surely  point  to  a  con- 
trast very  advantageous  to  our  modern  constitution  in  the 
lenient  treatment  which  the  Jacobite  faction  experienced 
from  the  princes  of  the  house  of  Hanover.  She  reigned,  how- 
ever, in  a  period  of  real  difficulty  and  danger.  At  such  sea- 
son few  ministers  will  abstain  from  arbitraiy  actions,  except 
those  who  are  not  strong  enough  to  practice  them. 

§  10.  I  have  traced,  in  another  work,  the  acc[uisition  by 
the  house  of  commons  of  a  practical  right  to  inquire  into 
and  advise  upon  the  public  administration  of  affairs  during 
the  reigns  or  Edward  IIL,  Richard  II.,  and  the  princes  ot 
the  line  of  Lancaster.  This  energy  of  parliament  was  quelled 
by  the  civil  wars  of  the  fifleenth  century ;  and,  whatever  may 
have  passed  in  debates  within  its  walls  that  have  not  been 
preserved,  did  not  often  display  itself  in  any  overt  act  under 
the  firet  Tudors.  To  grant  subsidies  which  could  not  be 
raised  by  any  other  course,  to  propose  statutes  which  were 
not  binding  without  their  consent,  to  consider  of  public 
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grievances,  and  to  procure  their  redress  either  by  law  or 
petition  to  the  crown,  were  their  acknowledged  constitution- 
al piivileges,  which  nd  sovereign  or  minister  ever  pretended 
to  deny.  For  this  end  liberty  of  speech  and  free  access  to 
the  royal  peraon  were  claimed  by  the  speaker  as  customary 
privileges  (though  not  quite,  in  his  modern  language,  as  an* 
doubted  rights)  at  the  commencement  of  every  parliament* 
But  the  house  of  commons,  in  Elizabeth's  reien  contained 
men  of  a  bold  and  steady  patriotism,  well  read  in  the  laws 
and  records  of  old  time,  sensible  to  the  dangera  of  their 
country  and  abuses  of  government,  and  conscious  that  it. 
was  their  privilege  and. their  duty  to  watch  over  the  com- 
mon weal.  This  led  to  several  conflicts  between  the  crown 
and  parliament,  wherein,  if  the  former  often  asserted  the  vic- 
tory, the  latter  sometimes  kept  the  field,  and  was  left  on  the 
whole  a  gainer  at  the  close  ot  the  campaign. 

The  extant  documents  from  which  we  draw  our  knowl- 
edge of  constitutional  history  under  the  four  preceding 
reigns  are  so  scanty,  that  instances  even  of  a  successful  par- 
liamentary i-esistance  to  measures  of  the  crown  may  have 
left  no  memorial.  The  debates  of  parliament  are  not  pre- 
served, and  very  little  is  to  be  gained  from  such  histories  as 
the  age  produced.  The  complete  barrenness  indeed  of  Eliz- 
abeth's chroniclers,  HoUingshed  and  Thin,  as  to  every  par- 
liamentary or  constitutional  information,  speaks  of  itself  the 
jealous  tone  of  her  administration.  Camden,  writing  to  the 
next  generation,  though  far  from  an  ingenuous  historian,  is 
somewhat  less  under  restraint.  This  forced  silence  of  his* 
tory  is  much  more  to  be  suspected  afler  the  use  of  printing 
and  the  Reformation  than  in  the  ages  when  monks  compiled 
annals  in  their  convents,  reckless  of  the  censure  of  courts, 
because  independent  of  their  permission.  Grosser  ignorance 
of  public  transactions  is  undoubtedly  found  in  the  chroni- 
cles of  the  middle  ages ;  but  far  less  of  that  deliberate  men- 
dacity, or  of  that  insidious  suppression,  by  which  fear,  and 
flattery,  and  hatred,  and  the  thirst  of  gain,  have,  since  the 
invention  of  printing,  corrupted  so  much  of  historical  litera- 
ture throughout  Europe.  We  begin,  however,  to  find  in 
Elizabeth's  reign  more  copious  and  unquestionable  docu- 
ments for  parliamentary  history.  The  regular  journals  in- 
deed are  partly  lost ;  nor  would  those  which  remain  give 
us  a  sufficient  insight  into  the  spirit  of  parliament  without 
the  aid  of  other  sources.  But  a  volume  called  "Sir  Simon 
D'Ewes's  Journal,"  part  of  which  is  copied  from  a  manu- 
script of  Hey  wood  Townsend,  a  member  of  all  parliaments 
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from  1580  to  1601,  contains  minatcs  of  the  most  interesting 
debates  as  well  as  transactions,  and  for  the  first  time  ren- 
ders us  acquainted  with  the  names  of  those  who  swayed  an 
£ng1ish  house  of  commons. 

§  11.  There  was  no  peril  more  alarming  to  this  kingdom 
daring  the  queen's  reign  Jbhan  the  precariousness  of  her  life — 
a  thread  whereon  its  tranquillity,  if  not  its  religion  and  in- 
dependence, was  suspended.  Hence  the  commons  felt  it  an 
imperious  duty  not  only  to  recommend  her  to  marry,  but, 
when  this  was  delayed,  to  solicit  that  some  limitations  of  the 
crown  might  be  enacted  in  failure  of  her  issue.  The  former 
request  she  evaded  without  ever  manifesting  much  displeas- 
ure, though  not  sparing  a  hint  that  it  was  a  little  beyond 
the  province  of  parliament.  Upon  the  last  occasion  indeed 
that  it  was  preferred,  namely,  oy  the  speaker  in  1575,  she 
gave  what  from  any  other  woman  must  have  appeared  an 
assent,  and  almost  a  promise.  Bat  about  declaring  the  suc- 
cession she  was  always  very  sensible.  Through  a  policy  not 
perhaps  entirely  selfish,  and  certainly  not  erroneous  on  self- 
ish principles,  she  was  determined  never  to  pronounce  among 
tlie  possible  competitors  for  the  throne.  Least  of  all  could 
she  brook  the  intermeddling  of  parliament  in  such  a  concern. 
The  commons  first  took  up  this  business  in  1562,  when  there 
had  begun  to  be  much  debate  in  the  nation  about  the  oppo- 
site titles  of  the  queen  of  Scots  and  lady  Catherine  Grey; 
and  especially  in  consequence  of  a  dangerous  sickness  the 
queen  had  just  experienced,  and  which  is  said  to  have  been 
the  cause  of  summoning  parliament.  Their  language  is 
wary,  praying  her  only  by  "  proclamation  of  certainty  al- 
ready provided,  if  any  such  be,"  alluding  to  the  will  of  Hen- 
ry VIIL,  "  or  else  by  limitations  of  certainty,  if  none  be,  to 
provide  a  most  gracious  remedy  in  this  great  necessity." 
Elizabeth  gave  them  a  tolerably  courteous  answer,  though 
not  without  some  intimation  of  her  dislike  to  this  address. 
But  at  their  next  meeting,  which  was  not  till  1566,  the  hope 
of  her  own  marriage  having  grown  fainter,  and  the  circum* 
stances  of  the  kingdom  still  more  poweifully  demanding 
some  security,  both  houses  of  parliament  united,  with  a  bold- 
ness of  which  there  had  perhaps  been  no  example  for  more 
than  a  hundred  years,  to  overcome  her  repugnance.  Some 
of  her  own  council  among  the  peers  are  said  to  have  asserted 
in  their  places  that  the  queen  ought  to  be  obliged  to  take  a 
husband,  or  that  a  successor  should  be  declared  by  parlia- 
ment against  her  will.  She  was  charged  with  a  disregard  to 
thefltote  and  to  posterity.    But  this  great  princess  wanted 
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not  skill  and  courage  to  resist  this  unusual  importunity  of 
parliament  The  peers,  who  had  forgotten  their  customary 
respectfulness,  were  excluded  the  presence-chamber  till  they 
made  their  submission.  She  prevailed  on  the  commons, 
through  her  ministers  who  sat  there,  to  join  a  request  for 
her  marriage  with  the  more  unpalatable  alternative  of  nam- 
ing her  successor;  and  when  this  request  was  presented, 
gave  them  fair  words  and  a  sort  of  assurance  that  their  de* 
sires  should  by  some  means  be  fulfilled.  When  they  contin- 
ued to  dwell  on  the  same  topic  in  their  speeches,  she  sent 
messages  through  her  ministers,  and  at  length  a  positive  in- 
junction through  the  speaker,  that  they  should  proceed  no 
farther  in  the  business.  The  house,  however,  was  not  in  a 
temper  for  such  ready  acquiescence  as  it  sometimes  displayed. 
Paul  Wentworth,  a  bold  and  plain-spoken  man,  moved  to 
know  whether  the  queen's  command  and  inhibition  that  they 
should  no  longer  dispute  of  the  matter  of  succession,  were 
not  against  their  liberties  and  privileges.  This  caused,  as 
we  are  told,  long  debates,  which  do  not  appear  to  have 
terminated  in  any  resolution.  But,  more  prooably  having 
passed  than  we  know  at  present,  the  queen,  whose  haughty 
temper  and  tenaciousness  of  prerogative  were  always  within 
check  of  her  discretion,  several  days  after  announced  through 
the  speaker  that  she  revoked  her  two  former  commandments ; 
"  which  revocation,"  says  the  journal,  "  was  taken  by  the 
house  most  joyfully,  with  hearty  prayer  and  thanks  for  the 
same."  At  the  dissolution  of  this  parliament,  which  was 
perhaps  determined  upon  in  consequence  of  their  steadiness, 
Elizabeth  alluded,  in  addressing  them,  with  no  small  bitter- 
ness to  what  had  occun*ed. 

This  is  the  most  serious  disagreement  on  record  between 
the  crown  and  the  commons  since  the  days  of  Richard  IL 
and  Henrv  lY.  Doubtless  the  queen's  indignation  was  ex- 
cited by  the  nature  of  the  subject  her  parliament  ventured  to 
discuss,  still  more  than  by  her  general  disapprobation  of  their 
interference  in  matters  of  state.  It  was  an  endeavor  to  pen- 
etrate the  great  secret  of  her  reign,  in  preserving  which  she 
conceived  her  peace,  dignity,  and  peraonal  safety  to  be  bound 
up.  And  if,  as  Cecil  seems  justly  to  have  thought,  no  limit- 
ations of  the  crown  could  at  that  time  have  been  effected 
without  much  peril  and  inconvenience,  we  may  find  some 
apologv  for  her  warmth  about  their  precipitation  in  a  busi- 
ness which,  even  according  to  our  present  constitutional  us- 
age, it  would  naturally  be  for  the  government  to  bring  for- 
ward.    It  is  to  be  collected  from  Wentworth's  motion^^at 
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to  deliberate  on  sabjects  affecting  the  commonwealth  was 
reckoned,  by  at  least  a  large  part  of  the  house  of  commons, 
one  of  their  ancient  privileges  and  liberties.  This  was  not 
one  which  Elizabeth,  however  she  had  yielded  for  the  mo* 
ment  in  revoking  her  prohibition,  ever  designed  to  concede 
to  them.  Sach  was  her  frugality,  that,  although  she  had  re- 
mitted a  subsidy  granted  in  this  session,  alleging  the  very 
honorable  reason  that,  knowing  it  to  have  been  voted  in  ex- 
pectation of  some  settlement  of  the  succession,  she  would  not 
accept  it  when  that  implied  condition  had  not  been  fulfilled, 
she  was  able  to  pass  five  years  without  again  convoking  her 
people. 

§  12.  A  parliament  met  in  April,  1571,  when  the  lord- 
keeper  Bacon,  in  answer  to  the  speaker's  customary  request 
for  freedom  of  speech  in  the  commons,  said  that  **  her  maj- 
esty having  experience  of  late  of  some  disorder  and  certain 
offenses,  which,  though  they  were  not  punished,  yet  were 
they  offenses  still,  and  so  must  be  accounted,  they  would 
therefore  do  well  to  meddle  with  no  matters  of  state  but 
such  as  should  be  propounded  unto  them,  and  to  occupy 
themselves  in  other  matters  concerning  the  commonwealth.'' 

The  commons  so  far  attended  to  this  intimation  that  no 
proceedings  about  the  succession  appear  to  have  taken  place 
m  this  parliament,  except  such  as  were  calculated  to  gratify 
the  queen.  We  may  perhaps  except  a  bill  attainting  the 
queen  of  Scots,  which  was  rejected  in  the  upper  house.  But 
they  entered  for  the  first  time  on  a  new  topic,  which  did  not 
cease  for  the  rest  of  this  reio^n  to  furnish  matter  of  conten- 
tion with  their  sovereign,  llie  party  called  puritan,  includ- 
ing such  as  charged  abuses  on  the  actual  government  of  the 
church,  as  well  as  those  who  objected  to  part  of  its  lawful 
discipline,  had,  not  a  little  in  consequence  of  the  absolute  ex- 
clusion of  the  catholic  gent^,  obtained  a  very  considerable 
strength  in  the  commons.  But  the  queen  valued  her  eccle- 
siastical supremacy  more  than  any  part  of  her  prerogative. 
Next  to  the  succession  of  the  crown,  it  was  the  point  she 
could  least  endure  to  be  touched.  The  house  had  indeed  re- 
solved, upon  reading  a  bill  the  first  time  for  reformation  of 
the  *'  Common  Prayer,"  that  petition  be  made  to  the  queen's 
majesty  for  her  license  to  proceed  in  it  before  it  should  be 
further  dealt  in.  But  Strickland,  who  had  proposed  it,  was 
sent  for  to  the  council,  and  restrained  from  appearing  again 
in  his  place,  though  put  under  no  confinement.  This  was 
noticed  as  an  infringement  of  their  liberties.  The  ministers 
endeavored  to  excuse  his  detention,  as  not  intended  to  lead 
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to  any  severity,  nor  occasioned  by  any  thing  spoken  in  that 
bouse,  but  on  account  of  his  introducing  a  bill  against  the 
prerogative  of  the  queen,  which  was  not  to  be  tolerated. 
And  instances  were  quoted  of  animadversion  on  speeches 
made  in  parliament.  But  Mr.  Yelverton  maintained  that  all 
matters  not  treasonable,  nor  too  much  to  the  derogation  of 
the  imperial  crown,  were  tolerable  there,  where  all  things 
came  to  be  considered,  and  where  there  was  such  fullness  of 
power  as  even  the  right  of  the  crown  was  to  be  determined, 
which  it  would  be  high  treason  to  deny.  Pnnces  were  to 
have  their  pi'erogatives,  but  yet  to  be  confined  within  rea- 
sonable limits.  The  queen  could  not  of  hei^self  make  laws, 
neither  could  she  break  them.  This  was  the  true  voice  of 
English  liberty,  not  so  new  to  men's  eara  as  Hume  has  im- 
agined, though  many  there  were  who  would  not  foi'feit  the 
court's  favor  by  uttering  it.  In  the  affair  of  Strickland  it 
became  so  evident  that  the  commons  would  at  least  address 
the  queen  to  i^store  him,  that  she  adopted  the  course  her 
usual  prudence  indicated,  and  permitted  his  return  to  bis 
house.  But  she  took  the  reformation  of  ecclesiastical  abuses 
out  of  their  hands,  sending  word  that  she  would  have  some 
articles  for  that  purpose  executed  by  the  bishops  under  her 
royal  supremacy,  and  not  dealt  in  by  parliament.  This  did 
not  pi'event  the  commons  from  proceeding  to  send  up  some 
bills  in  the  upper  house,  where,  as  was  natural  to  expect, 
thev  fell  to  the  ground. 

l^his  session  is  also  remarkable  for  the  firat  marked  com- 
plaints against  some  notorious  abuses  which  defaced  the  civ- 
il government  of  Elizabeth.  A  member  having  rather  pre- 
maturely suggested  the  offer  of  a  subsidy,  several  complaints 
were  made  of  irregular  and  oppressive  practices,  and  Mr. 
Bell  said  that  licenses  granted  by  the  crown  and  other  abuses 
galled  the  people,  intimating  also  that  the  subsidy  should  be 
accompanied  by  a  redress  of  grievances.  This  occasion  of 
introducing  the  subject,  though  strictly  constitutional,  was 
likely  to  cause  displeasure.  The  speaker  informed  them  a  few 
days  after  of  a  message  from  the  queen  to  spend  little  time 
in  motions,  and  make  no  long  speeches.  And  Bell,  it  appears, 
having  been  sent  for  by  the  council,  came  into  the  honse 
*'  with  such  an  amazed  countenance,  that  it  daunted  all  the 
rest,''  who  for  many  days  durst  not  enter  on  any  matter  of 
importance.  It  became  the  common  whisper,  that  no  one 
must  speak  against  licenses,  lest  the  queen  and  council  should 
be  angry.  And,  at  the  close  of  the  session,  the  lord-keeper 
severely  I'eprimanded  those  audacious,  arrogant,  and  pre- 
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Bumptaous  members,  who  had  called  her  majesty's  grants 
and  prerogatives  iu  question,  meddling  with  matters  neither 
pertaining  to  them,  nor  within  the  capacity  of  their  under- 
standing. 

§  13.  The  parliament  of  1572  seemed  to  give  evidence  of 
their  inheriting  the  spirit  of  the  last  by  choosing  Mr.  Bell  for 
their  speaker.  But  very  little  of  it  appeared  in  their  pro- 
ceed ing&  In  their  first  short  session,  chiefly  occupied  by  the 
business  of  the  queen  of  Scots,  the  most  remarkable  circum- 
stances are  the  following.  The  commons  were  desirous  of 
absolutely  excluding  Mary  from  inheriting  the  crown,  and 
even  of  taking  awa^  her  life,  and  had  prepared  bills  with 
tbis  intent.  But  Elizabeth,  constant  to  ner  mysterious  poli- 
cy, made  one  of  her  ministere  inform  them  that  she  would  nei- 
.ther  have  the  queen  of  Scots  enabled  or  disabled  to  succeed, 
and  willed  that  the  bill  respecting  her  should  be  drawn  by 
her  council :  and  that  in  the  mean  time  the  house  should  not 
enter  on  any  speeches  or  arguments  on  that  matter. .  An- 
other circumstance  worthy  of  note  in  this  session  is  a  signifi- 
cation, through  the  speaker,  of  her  majesty's  pleasure  that 
no  bills  concerning  religion  should  be  received,  unless  they 
sbonld  be  first  considered  and  approved  by  the  clergy,  and 
requiring  to  see  certain  bills  touching  rites  and  ceremonies 
that  had  been  read  in  the  house.  The  bills  were  according- 
ly ordered  to  be  delivered  to  her,  with  a  humble  prayer  that, 
if  she  should  dislike  them,  she  would  not  conceive  an  ill  opin- 
ion of  the  house,  or  of  the  pai*ties  by  whom  they  were  pre- 
ferred. 

§  14.  The  submissiveness  of  this  parliament  was  doubtless 
owing  to  the  queen's  vigorous  dealings  with  the  last.  At 
their  next  meeting,  which  was  not  till  February,  1576- 6,  Pe- 
ter Went  worth,  brother  I  believe  of  the  person  of  that  name 
before  mentioned  (p.  146),  broke  out,  in  a  speech  of  uncom- 
mon boldness,  against  her  arbitrary  encroachments  on  their 
Iirivileges.  The  liberty  of  free  speech,  he  said,  had  in  the 
ast  two  sessions  been  so  many  ways  infringed,  that  they 
were  in  danger,  while  they  contented  themselves  with  the 
name,  of  losing  and  foregoing  the  thing.  It  was  common 
for  a  rumor  to  spread  through  that  house,  '*  the  queen  likes 
or  dislikes  such  a  matter ;  beware  what  you  do."    Messages 

were  even  sometimes  brought  down  either  commanding  or 

• 

*  BelU  I  sappofc,  bad  reconciled  himself  to  the  ooart,  which  would  have  approved' 
no  speaker  cboeen  withont  its  recommendation.  There  was  always  an  nnderstand- 
ing  between  this  servant  of  the  house  and  the  government  Proofs  or  presumptions 
of  tbis  are  not  nnfreqoent 
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inhibiting,  very  injurioas  to  the  liberty  of  debate.  He  in- 
stanced that  in  the  last  session  restraining  the  honse  from 
dealing  in  matters  of  religion ;  against  which  and  against 
the  prelates  he  inveighed  with  great  acrimony.  With  still 
greater  indignation  he  spoke  of  the  queen's  refusal  to  assent 
to  the  attainder  of  Mary ;  and,  after  surprising  the  house  by 
the  bold  words,  "  none  is  without  fault,  no,  not  our  noble 
queen,  but  has  committed  great  and  dangerous  faults  to  her- 
self," went  on  to  tax  her  with  ingratitude  and  nnkindness  to 
her  subjects,  in  a  strain  perfectly  free  indeed  from  disaffec- 
tion, but  of  more  rude  censure  than  any  kings  would  put  Ap 
with. 

This  direct  attack  upon  the  sovereign  in  matters  relating 
to  her  public  administration  seems  no  doubt  unparliament- 
ary ;  though  neither  the  rules  of  parliament  in  tnis  respect, 
nor  even  the  constitutional  principle,  were  so  strictly  under- 
stood as  at  present.  But  it  was  part  of  Elizabeth's  charac- 
ter to  render  herself  extremely  prominent,  and,  as  it  were, 
responsible  in  public  esteem  for  every  important  measure  of 
her  government.  It  was  difficult  to  consider  a  queen  as  act^ 
ing  merely  by  the  advice  of  ministers  who  protested  in  par- 
liament that  they  had  laboi*ed  in  vain  to  bend  her  heart  to 
their  counsels  The  doctrine  that  some  one  must  be  respon- 
sible for  every  act  of  the  crown  was  yet  perfectly  unknown ; 
and  Elizabeth  would  have  been  the  last  to  adopt  a  system  so 
inglorious  to  monarchy.  But  Wentworth  had  gone  to  a 
length  which  alarmed  the  house  of  commons.  They  judged 
it  expedient  to  prevent  an  unpleasant  interference  by  seques- 
tering their  member,  and  appointing  a  committee  of  all  the 
privy  councilors  in  the  house  to  examine  him.  Wentworth 
dechned  their  authority,  till  they  assured  him  that  they  sat 
as  members  of  the  commons  and  not  as  councilors.  Atler  a 
long  examination,  in  which  he  not  only  behaved  with  intre- 
pidity, but,  according  to  his  own  statement,  reduced  them  to 
confess  the  truth  of  all  he  advanced,  they  made  a  report  to 
the  house,  who  committed  him  to  the  Tower.  He  had  lain 
there  a  month  when  the  queen  sent  word  that  she  remitted 
her  displeasure  toward  him,  and  refeiTed  his  enlargement  to 
the  house,  who  released  him  upon  a  reprimand  from  the 
speaker,  and  an  'acknowledgment  of  his  fault  upon  his  knees. 
In  this  commitment  of  Wentworth  it  can  hardly  be  said  that 
there  was  any  thing,  as  to  the  main  point,  by  which  the  house 
sacrificed  its  acknowledged  privileges.  In  later  instances, 
and  even  in  the  reign  of  George  I.,  members  have  been  com- 
mitted for  much  less  indecent  reflections  on  the  sovereign. 
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The  queen  had  no  reason,  upon  the  whole,  to  be  ill-pleased 
with  this  parliament,  nor  was  she  in  haste  to  dissolve  it, 
though  there  was  a  long  intermission  of  its  sessions.  The 
next  was  in  1581,  when  the  chancellor,  on  confirming  a  new 
speaker,  did  not  fail  to  admonish  him  that  the  house  of  com- 
mons should  not  intermeddle  in  any  thing  touching^  her  maj- 
esty's person  or  estate,  or  church  government.  I'hey  were 
Bopposed  to  disobey  this  injunction,  and  fell  under  the  queen's 
displeasure,  by  appointing  a  public  fast  on  their  own  author- 
ity, though  to  be  enforced  on  none  but  themselves.  This 
trifling  resolution,  which  showed  indeed  a  little  of  the  puri- 
tan spirit,  passed  for  an  encroachment  on  the  supremacy,  and 
was  only  expiated  by  a  humble  apology.  It- is  not  till  the 
month  of  February,  1587-'8,  that  the  zeal  for  ecclesiastical 
reformation  overcame  in  some  measure  the  terrors  of  power, 
but  with  no  better  success  than  before.  A  Mr.  Cope  offered 
to  the  house,  we  are  informed,  a  bill  and  a  book,  the  former 
annulling  all  laws  respecting  ecclesiastical  government  then 
in  force,  and  establishing  a  certain  new  iorm  of  common 
prayer  contained  in  the  latter.  The  speaker  interposed  to 
prevent  this  bill  from  being  read,  on  the  ground  that  her  maj- 
esty had  commanded  them  not  to  meddle  in  this  matter. 
Several  members  however  spoke  in  favor  of  heanng  it  read, 
and  the  day  passed  in  debate  on  this  subject.  Before  they 
met  again  the  queen  sent  for  the  speaker,  who  delivered  up 
to  her  the  bill  and  book.  Next  time  that  the  house  sat  Mr. 
Wentworth  insisted  that  some  questions  of  his  proposing 
should  be  read.  These  queries  were  to  the  following  pur- 
port: *' Whether  this  council  was  not  a  place  for  any  mem- 
ber of  the  same,  freely  and  without  control,  by  bill  or  speech, 
to  utter  any  of  thd^  griefs  of  this  commonwealth  ?  Whether 
there  be  any  council  that  can  make,  add,  or  diminish  from 
the  laws  of  the  realm,  but  only  this  council  of  parliament? 
Whether  it  be  not  against  the  orders  of  this  council  to  make 
any  secret  or  matter  of  weight,  which  is  here  in  hand,  known 
to  the  prince  or  any  other,  without  consent  of  the  house? 
Whether  the  speaker  mav  overrule  the  house  in  any  matter 
or  cause  in  question?  Whether  the  prince  and  state  can 
continue  and  stand,  and  be  maintained,  without  this  council 
of  parliament,  not  altering  the  government  of  the  state  ?" 
These  questions  sergeant  Pickering,  the  speaker,  instead  of 
reading  them  to  the  house,  showed  to  a  courtier,  through 
whose  means  Wentworth  was  committed  to  the  Tower.  Mr. 
Cope,  and  those  who  had  spoken  in  favor  of  his  motion,  un- 
derwent the  same  fate;  and  notwithstanding  some  notice 
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taken  of  it  in  the  house,  it  does  not  appear  that  they  were  set 
at  liberty  before  its  di^olation,  which  ensued  in  three  weeks. 
Elizabeth,  whose  reputation  for  consistency,  which  haugh- 
ty princes  overvalue,  was  engaged  in  protecting  the  estab* 
lished  hierarchy,  must  have  experienced  not  a  little  vexa- 
tion at  the  perpetual  recurrence  of  complaints  which  the  un- 
popularity of  that  order  drew  from  every  parliament.  The 
speaker  of  that  summoned  in  1593  received  for  answer  to  his 
request  of  liberty  of  speech,  that  it  was  granted,  ^'  but  not  to 
speak  every  one  what  he  listeth,  or  what  cometh  into  his 
brain  to  utter;  their  privilege  was  ay  or  no.  Wherefoi-e, 
Mr.  Speaker,"  continues  the  lord-keeper  Pickering, "  her  maj- 
esty's pleasure  is,  that  if  you  perceive  any  idle  heads  which 
will  not  stick  to  hazard  their  own  estates,  which  will  meddle 
with  reforming  the  church  and  transforming  the  common- 
wealth, and  do  exhibit  such  bills  to  such  purpose,  that  yon 
receive  them  not,  until  they  be  viewed  and  considered  by 
those  who  it  is  fitter  should  consider  of  such  things,  and  caa 
better  judge  of  them."  It  seems  not  improbable,  that  this 
admonition,  which  indeed  is  in  no  unusual  style  for  this  reign, 
was  suggested  by  the  expectation  of  some  unpleasiug  debate. 
For  we  read  that  the  very  fii*st  day  of  the  session,  though  the 
commons  had  adjourned  on  account  of  the  speaker's  illness, 
the  unconquerable  Peter  WenlfWorth,  with  another  member, 
presented  a  petition  to  the  lord-keeper,  desiring  ''the  lords 
of  the  upper  house  to  join  with  them  of  the  lower  in  implor- 
ing her  majesty  to  entail  the  succession  of  the  crown,  for 
which  they  had  already  prepared  a  bill."  This  step,  which 
may  seem  to  us  rather  arrogant  and  unparliamentary,  drew 
down,  as  they  must  have  expected,  the  queen's  indignation. 
They  were  summoned  before  the  council,  and  committed  to 
different  prisons.  A  few  days  afterward  a  bill  for  reforming 
the  abuses  of  ecclesiastical  courts  was  presented  by  Morice, 
attorney  of  the  court  of  wards,  and  underwent  some  discus- 
sion in  the  house.  But  the  queen  sent  for  the  speaker,  and 
expressly  commanded  that  no  bill  touching  matters  of  state 
or  reformation  of  causes  ecclesiastical  should  be  exhibited ; 
and  if  any  such  should  be  offered,  enjoining  him  on  his  alle- 
giance not  to  read  it.  It  was  the  custom  at  that  time  for 
the  speaker  to  read  and  expound  to  the  house  all  the  bills 
that  any  member  offered.  Morice  himself  was  committed 
to  safe  custody,  from  which  he  wrote  a  spirited  letter  to 
lord  Burleigh,  expressing  his  sorrow  for  having  offended  the 
queen,  but  at  the  same  time  his  resolution  ''  to  strive,"  he 
says, ''  while  his  life  should  last,  for  freedom  of  conscience, 
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public  justice,  and  tlie  liberties  of  his  coantry."  Some  days 
afler,  a  motion  was  made  that,  as  some  places  might  com- 
plain of  paying  subsidies,  their  representatives  not  having 
been  consulted  nor  been  present  when  they  wei*e  granted, 
the  house  should  address  the  queen  to  set  their  members  at 
liberty.  But  the  ministers  opposed  this,  as  likely  to  hurt 
those  whose  good  was  sought,  her  majesty  being  more  likely 
to  release  them  if  lefl  to  her  own  gracious  disposition.  It 
does  not  appear  however  that  she  did  so  during  the  session, 
which  lasted  above  a  month. 

§  15.  The  admonitions  not  to  abuse  freedom  of  speech, 
which  had  become  almost  as  much  matter  of  course  as  the 
request  for  it,  were  repeated  in  the  ensuing  parliaments  of 
1597  and  1601.  Nothing  more  remarkable  occirrs  in  the  for- 
mer of  these  sessions  than  an  address  to  the  queen  against 
the  enormous  abuse  of  monopolies.  The  crown  either  pos- 
sessed or  assumed  the  prerogative  of  regulating  almost  all 
matters  of  commerce  at  its  discretion.  Patents  to  deal  ex- 
clusively in  particular  articles,  generally  of  foreign  growth, 
but  reaching  in  some  instances  to  such  important  necessaries 
of  life  as  salt,  leather,  and  coal,  had  been  lavishly  granted  to 
the  courtiers,  with  little  direct  advantage  to  the  revenue. 
They  sold  them  to  comt)anies  of  merchants,  who  of  course 
enhanced  the  price  to  the  utmost  ability  of  the  purchaser. 
This  business  seems  to  have  been  purposely  protracted  by 
the  ministers  and  the  speaker,  who,  m  this  reign,  was  usually 
in  the  court's  interests,  till  the  last  day  of  the  session ;  when, 
in  answer  to  his  mention  of  it,  the  lord-keeper  said  that  the 
queen  "  hoped  her  dutiful  and  loving  subjects  would  not  take 
away  her  prerogative,  which  is  the  choicest  flower  in  her  gai*- 
den,  and  the  principal  and  head  pearl  in  her  crown  and  dia- 
dem; but  would  rather  leave  that  to  her  disposition,  promis- 
ing to  examine  all  patents,  and  to  abide  the  touchstone  of  the 
law.''  This  answer,  though  less  stern  than  had  been  usual, 
was  merely  evasive:  and  in  the  session  of  1601  a  bolder  and 
more  successful  attack  was  made  on  the  administration  than 
this  reign  had  witnessed.  The  grievance  of  monopolies  had 
gone  on  continually  increasing;  scarce  any  article  was  ex- 
empt from  these  oppressive  patents.  When  the  list  of  them 
was  read  over  in  the  house,  a  member  exclaimed,  *'  Is  not 
bread  among  the  number?"  The  house  seemed  amazed: 
*'Nay,"  said  he, "  if  no  remedy  is  found  for  these,  bread  will 
be  there  before  the  next  parliament.  Every  tongue  seemed 
now  unloosed :  each  as  if  emulously  descanting  on  the  inju- 
ries of  the  place  he  i*epresented.    It  was  vain  for  the-court- 
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iers  to  withstand  this  torrent.  Raleigh,  no  small  gainer 
himself  by  some  monopolies,  after  making  what  excuse  he 
could,  offered  to  give  them  up.  Robert  Cecil  the  secretary, 
and  Bacon,  talked  loudly  of  the  prerogative,  and  endeavored 
at  least  to  persuade  the  house  that  it  would  be  fitter  to  pro- 
ceed by  petition  to  the  queen  than  by  a  bill.  But  it  was 
properly  answered  that  nothing  had  been  gained  by  peti- 
tioning in  the  last  parliament.  After  four  days  of  eager  de- 
bate, and  more  heat  than  had  ever  been  witnessed,  this  fer- 
ment was  suddenly  appeased  by  one  of  those  well-timed  con- 
cessions by  which  skillful  princes  spare  themselves  the  morti- 
fication of  being  overcome.  Elizabeth  sent  down  a  message 
that  she  would  revoke  all  grants  that  should  be  found  inju- 
rious by  fair  trial  at  law;  and  Cecil  rendered  the  somewhat 
ambiguous  generality  of  this  expression  more  satisfactory 
by  an  assurance  that  the  existing  patents  should  all  be  re* 
pealed,  and  no  more  be  granted.  This  victory  filled  the 
commons  with  joy,  perhaps  the  more  from  being  rather  un- 
expected. They  addressed  the  queen  with  raptiHx>u8  and 
hyperbolical  acknowledgments,  to  which  she  answered  in  an 
affectionate  strain,  glancing  only  with  an  oblique  irony  at 
some  of  those  movers  in  the  debate,  whom  in  her  earlier  and 
more  vigorous  years  she  would  have  keenly  i-eprimanded. 
She  repeated  this  a  little  more  plainly  at  the  close  of  the 
session,  but  still  with  commendation  of  the  body  of  the  com- 
mons. So  altered  a  tone  must  be  ascribed  partly  to  the 
growing  spirit  she  perceived  in  her  subjects,  but  partly  also 
to  those  cares  which  clouded  with  listless  melancholy  the  last 
scenes  of  her  illustrious  life. 

The  discontent  that  vented  itself  against  monopolies  was 
not  a  little  excited  by  the  increasing  "demands  which  Eliza- 
beth was  cotnpelled  to  make  upon  the  commons  in  all  her 
latter  parliaments.  Though  it  was  declared,  in  the  preamble 
to  the  subsidy  bill  of  1593,  that  "these  large  and  unusual 
grants,  made  to  a  most  excellent  princess  on  a  most  pressing 
and  extraordinary  occasion,  should  not  at  any  time  hereafter 
be  drawn  into  a  precedent,"  yet  an  equal  sum  was  obtained 
in  1597,  and  one  still  greater  in  1601,  but  money  was  always 
reluctantly  given,  and  the  queen's  early  fnigality  had  accus- 
tomed her  subjects  to  very  low  taxes ;  so  that  the  debates 
on  the  supply  in  1601,  as  handed  down  to  us  by  Townsend, 
exhibit  a  lurking  ill-humor  which  would  find  a  better  occa- 
sion to  break  forth. 

§  16.  The  house  of  commons,  upon  a  review  of  Elizabeth's 
reign,  was  very  far,  on  the  one  hand,  from  exercising  those 
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constitutional  rights  which  have  long  since  Belonged  to  it, 
or  even  those  which  by  ancient  precedent  it  might  have 
claimed  as  its  own ;  yet,  on  the  other  hand,  was  not  quite  so 
servile  and  submissive  an  assembly  as  an  artful  historian  has 
represented  it.  If  many  of  its  members  were  but  creatures 
of  power,  if  the  majority  was  often  too  readily  intimidated, 
if  the  bold  and  honest,  but  not  very  judicious.  Went  worths 
were  but  feebly  supported,  when  their  impatience  hurried 
them  beyond  their  colleagues,  there  was  still  a  considerable 
party,  sometimes  carrying  the  house  along  with  them,  who 
with  patient  resolution  and  inflexible  aim  recurred  in  every 
session  to  the  assertion  of  that  one  great  privilege  which 
their  sovereign  contested,  the  right  of  parliament  to  inquire 
into  and  suggest  a  remedy  for  every  public  mischief  or  dan- 
ger. It  may  be  remarked  that  the  ministers,  such  as  Knol- 
lys,  Hatton,  and  Robert  Cecil,  not  only  sat  among  the  com* 
mons,  but  took  a  very  leading  part  in  their  discussions :  a 
proof  that  the  influence  of  argument  could  no  more  be  dis- 
pensed with  than  that  of  power.  This,  as  I  conceive,  will 
never  be  the  case  in  any  kingdom  where  the  assembly  of  the 
estates  is  quite  subservient  to  the  crown.  Nor  should  we 
put  out  of  consideration  the  manner  in  which  the  commons 
were  composed.  Sixty-two  members  were  added  at  diflerent 
times  by  Elizabeth  to  the  i*epresentation,  as  well  from  places 
which  had  in  earlier  times  discontinued  their  franchise,  as 
from  those  to  which  it  was  first  granted ;  a  very  large  pro- 
portion of  them  petty  boroughs,  evidently  under  the  influ- 
ence of  the  crown  or  peerage.  This  had  been  the  policy  of 
her  brother  and  sister,  in  order  to  counterbalance  the  coun- 
try gentlemen,  and  find  room  for  those  dependents  who  had 
no  natural  interest  to  return  them  to  parliament.  The  min- 
istry took  much  pains  with  elections,  of  which  many  proofs 
remain.  The  house  accordingly  was  filled  with  placemen, 
civilians,  and  common  lawyers  grasping  at  preferment.  The 
slavish  tone  of  these  persons,  as  we  collect  from  the  minutes 
of  D'Ewes,  is  strikingly  contrasted  with  the  manliness  of  in- 
dependent gentlemen.  And  as  the  house  was  by  no  means 
very  fully  attended,  the  divisions,  a  few  of  which  are  record- 
ed, running  from  200  to  250  in  the  aggregate^  it  may  be  per- 
ceived that  the  court,  whose  followers  were  at  hand,  would 
maintain  a  formidable  influence.  But  this  influence,  however 
pernicious  to  the  integrity  of  parliament,  is  distinguishable 
from  that  exertion  of  almost  absolute  prerogative  which 
Hume  has  assumed  as  the  sole  spring  of  Elizabeth's  govern- 
ment, and  would  never  be  employed  till  some  deficiency  of 
strength  was  experienced  in  the  other. 
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§  17.  D'Ewes  has  preserved  a  somewbat  remarkable  de- 
bate  on  a  bill  presented  in  the  session  of  1571,  in  order  to 
render  valid  elections  of  Don-i*esident  bui-gesses.  According 
to  the  tenor  of  the  king^s  wnt,  confirmed  by  an  act  passed 
under  Henry  V.,  every  city  and  borough  was  required  to 
elect  none  but  members  of  their  own  community.  To  this 
provision,  as  a  seat  in  the  commons'  house  grew  more  an 
object  of  genei*al  ambition,  while  many  boroughs  fell  into 
comparative  decay,  less  and  less  attention  had  been  paid ; 
till,  the  greater  part  of  the  borough  representatives  having 
become  strangers,  it  was  deemed  by  some  expedient  to  re- 
peal the  ancient  statute,  and  give  a  sanction  to  the  innova- 
tion that  time  had  wrought;  while  others  contended  in  fa- 
vor of  the  original  usage,  and  seemed  anxious  to  restore  its 
vigor.  It  was  alleged  that  persons  able  and  fit  for  so  great 
an  emplovment  ought  to  be  preferred  without  regard  to 
their  inhabitancy ;  smce  a  man  <;ould  not  be  presumed  to  be 
the  wiser  for  being  a  resident  burgess ;  and  that  the  whole 
body  of  the  realm,  and  the  service  of  the  same,  was  rather 
to  be  respected  than  any  private  regard  of  place  or  person. 
This  is  a  remarkable,  and  perhaps  the  earliest  assertion,  of 
an  important  constitutional  principle,  that  each  member  of 
the  house  of  commons  is  deputed  to  serve,  not  onlv  for  his 
constituents,  but  for  the  whole  kingdom ;  a  principle  which 
marks  the  distinction  between  a  modern  English  parliament 
and  such  deputations  of  the  estates  as  were  assembled  in 
several  contmental  kingdoms;  a  principle  to  which  the 
house  of  commons  is  indebted  for  its  weight  and  dignity, 
as  well  as  its  beneficial  efiiciency,  and  which  none  but  the 
servile  worshiped  of  the  populace  are  ever  found  to  gainsay. 
It  is  obvious  that  such  a  principle  could  never  obtain  cur- 
rency, or  even  be  advanced  on  any  plausible  ground,  until 
the  law  for  the  election  of  resident  burgesses  had  gone  into 
disuse.  The  bill  was  committed  by  a  majority ;  but,  as  no 
further  entry  appears  in  the  journals,  we  may  infer  it  to  have 
dropped. 

It  may  be  mentioned,  as  not  unconnected  with  this  sub- 
ject, that  in  the  same  session  a  fine  was  imposed  on  the  bor- 
ough of  Westbury  for  receiving  a  bribe  of  four  pounds  from 
Thomas  Long,  *'  being  a  very  simple  man  and  of  small  ca- 
pacity to  serve  in  that  place ;"  and  the  mayor  was  ordered 
to  repay  the  money.  Long,  however,  does  not  seem  to  have 
been  expelled.  This  is  the  earliest  precedent  on  record  for 
the  punishment  of  bribery  in  elections, 

§  18.  We  shall  find  an  additional  proof  that  the  house  of 
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commmis  under  the  Tudor  princes,  and  especially  Elizabeth, 
was  not  60  feeble  and  insignificant  an  assembly  as  has  been 
often  insii\uated,  if  we  look  at  their  frequent  assertion  and 
gradual  acquisition  of  those  peculiar  authorities  and  immu- 
nities which  constitute  what  is  called  privilege  of  parliament. 
Of  these,  the  first,  in  order  of  time  if  not  of  importance,  was 
their  exemption  from  arrest  on  civil  process  during  their  ses- 
sion. Several  instances  occurred  under  the  Plantagenet  dy- 
nasty where  this  privilege  was  claimed  and  admitted;  but 
generally  by  means  of  a  distinct  act  of  parliament,  or  at  least 
by  a  writ  of  privilege  out  of  chancery.  The  house  of  com- 
mons for  the  first  time  took  upon  themselves  to  avenge  their 
own  injury  in  1543,  when  the  i*emarkable  case  of  George  Fer- 
rers occurred.  This  is  related  in  detail  by  HoUingshed,  and  is 
perhaps  the  only  piece  of  constitutional  information  we  owe 
to  him.  Without  repeating  all  the  circumstances,  it  will 
be  safficient  here  to  mention  that  the  commons  sent  their 
sergeant  with  his  mace  to  demand  the  release  of  Ferrers,  a 
burgess  who  had  been  arrested  on  his  way  to  the  house; 
that  the  jailers  and  sheriffs  of  London  havmg  not  only  re- 
fused compliance,  but  ill-treated  the  sergeant,  Uiey  compelled 
them,  as  well  as  the  sheriffs  of  London,  and  even  the  plaint- 
iff who  had  sued  the  writ  against  FeiTers,  to  appear  at  the 
bar  of  the  house,  and  committed  them  to  prison ;  and  that 
the  king,  in  the  presence  of  the  judges,  confirmed  in  the 
strongest  manner  this  assertion  of  privilege  by  the  commons. 
It  was,  however,  so  far  at  least  as  our  knowledge  extends,  a 
Tery  important  novelty  in  constitutional  pi*actice ;  not  a  trace 
occurring  in  any  former  instance  on  record,  either  of  a  party 
being  delivered  from  arrest  at  the  mere  demand  of  the  ser- 
geant, or  of  any  one  being  committed  to  prison  by  the  sole 
authority  of  the  house  of  commons.  Such  important  powers 
were  not  likely  to  be  thrown  away,  though  their  exertion 
might  not  always  be  thought  expedient.  The  commons  had 
sometimes  recourse  to  a  writ  of  pnvilege  in  order  to  release 
their  members  under  arrest,  and  did  not  repeat  the  proceed- 
ing in  Ferrer's  case  till  that  of  Smalley,  a  member's  servant 
in  1575,  whom  they  sent  their  sergeant  to  deliver.  It  is  to 
be  observed  that  the  privilege  of  immunity  extended  to  the 
menial  servants  of  members,  till  taken  away  by  the  statute 
of  George  IIL  Several  persons  however  were,  at  different 
times,  under  Mary  and  Elizabeth,  committed  by  the  house 
to  the  Tower,  or  to  the  custody  of  their  own  sergeant,  for  as- 
saults on  their  members.  Smalley  himself,  above  mentioned, 
it  having  been  discovered  that  he  had  fraudulently  procured 
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this  aiTcst,  in  order  to  get  rid  of  the  debt,  was  committed 
for  a  month,  and  ordered  to  pay  the  plaintiff  one  hundred 
pounds,  which  was  possibly  tne  amount  of  what  he  owed. 
One  also,  who  had  served  a  subpoena  out  of  the  star-chamber 
on  a  member  in  the  session  of  1584,  was  not  only  put  in  con- 
finement, but  obliged  to  pay  the  party's  expenses  before  they 
would  discharge  him,  makmg  his  humble  submission  on  his 
knees.  This  is  the  more  i*emarkable,  inasmuch  as  the  chancel- 
lor had  but  just  before  made  answer  to  a  committee  deputed 
'  *^  to  signify  to  him  how,  by  the  ancient  liberties  of  the  house, 
the  members  thereof  ai'e  privileged  from  being  served  with 
subpoenas,"  that  ^'  he  thought  the  house  had  no  such  privi- 
lege, nor  would  he  allow  any  precedents  for  it,  unless  they 
had  also  been  ratified  in  the  court  of  chancery."  They  con- 
tinued to  enforce  this  summary  mode  of  redress  with  no  ob- 
jection, so  far  as  appears  by  any  other  authority,  till,  before 
the  end  of  the  queen's  reign,  it  had  become  their  established 
law  of  privilege  ^  that  no  subpoena  or  summons  for  the  at- 
tendance of  a  member  in  any  other  court  ought  to  be  served, 
without  leave  obtained  or  infoimation  given  to  the  house ; 
and  that  the  persons  who  procured  or  served  such  process 
were  guilty  of  a  breach  of  privilege,  and  were  punishable  by 
commitment  or  otherwise,  oy  the  order  of  the  house."  The 
great  importance  of  such  a  privilege  was  the  security  it  fur- 
nished, when  fully  claimed  and  acted  u])on,  against  those  ir- 
regular detentions  and  examinations  by  the  council,  and 
which,  in  despite  of  the  promised  liberty  of  speech,  had,  as 
we  have  seen,  oppi*es8ed  some  of  their  most  distinguished 
members.  But  it  must  be  owned  that,  by  thus  suspending 
all  civil  and  private  suits  against  themselves,  the  commons 
gave  too  much  encouragement  .to  needy  and  worthless  nfen 
who  sought  their  walls  as  a  place  of  sanctuary. 

This  power  of  punishment,  as  it  were  for  contempt,  as- 
sumed in  respect  of  those  who  molested  members  of  the  com- 
mons by  legal  process,  was  still  more  naturally  applicable  to 
offenses  against  established  order  committed  by  any  of  them- 
selves. In  the  earliest  record  that  is  extant  of  their  daily 
proceedings,  the  "Commons'  Journal "  of  the  first  parliament 
of  Edward  VI.,  we  find,  on  the  21st  January,  lo47-'8,  a  short 
entry  of  an  order  that  John  Storie,  one  of  the  burgesses,  shall 
be  committed  to  the  custody  of  the  sergeant.  The  order  is 
repeated  the  next  day;  on  the  next,  articles  of  accusation 
are  read  against  Storie.  It  is  ordered  on  the  following  day 
that  he  shall  be  committed  prisoner  to  the  Tower.  His  wife 
soon  after  presents  a  petition,  which  is  ordered  to  be  deliv- 
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ered  to  the  protector.  Oa  the  20th  of  February  letters  from 
Stone  in  the  Tower  are  read.  These  probably  were  not 
deemed  satisfactory,  for  it  is  not  till  the  2d  of  March  that  we 
have  an  entry  of  a  letter  from  Mr.  Storie  in  the  Tower  with 
his  submission.  And  an  order  immediately  follows,  that  "^  the 
king's  privy  coancil  in  the  nether  house  shall  humbly  declare 
unto  the  lord  protector's  grace  that  the  resolution  of  the  house 
is,  that  Mr.  Storie  be  enlarged,  and  at  liberty,  out  of  prison ; 
and  to  require  the  king's  majesty  to  forgive  him  his  offenses 
in  this  case  toward  his  majesty  and  his  council" 

Storie  was  a  zealous  enemy  of  the  Reformation,  and  suf- 
fered death  for  ti'eason  under  Elizabeth.  His  temper  appears 
to  have  been  ungovernable;  even  in  Mary's  reign  he  fell  a 
second  time  under  the  censure  of  the  house  for  disrespect  to 
the  speaker.  It  is  highly  probable  that  his  offense  in  the 
present  instance  was  some  eoullition  of  virulence  against  the 
changes  in  religion ;  for  the  first  entry  concerning  him  im- 
mediately follows  the  third  reading  of  the  bill  that  estab- 
lished the  £nglish  liturgy.  It  is  also  manifest  that  he  had  to 
atone  for  language  disrespectful  to  the  protector's  govern- 
ment, as  well  as  to  the  house.  But  it  is  worthy  of  notice  that 
the  commons  by  their  single  authority  commit  their  burgess 
first  to  their  own  ofiicer,  and  next  to  the  Tower ;  and  that  upon 
his  submission  they  inform  the  protector  of  their  resolution  to 
discharge  him  out  of  custody,  recon^mendin^  him  to  forgive- 
ness as  to  his  offense  against  the  council,  which,  as  they  must 
have  been  aware,  the  privilege  of  parliament  as  to  words 
spoken  within  its  walls  (if  we  are  right  in  supposing  such  to 
have  been  the  case)  would  extend  to  cover.  The  right  of 
the  house,  indeed,  to  punish  its  own  members  for  indecent 
abuse  of  the  liberty  of  speech  may  be  thought  to  result  nat- 
urally from  the  kmg's  concession  of  that*  liberty ;  and  its 
right  to  preserve  order  in  debate  is  plainly  incident  to  that 
of  debatmg  at  all. 

A  more  remarkable  assertion  of  the  house's  right  to  inflict 
punishment  on  its  own  members  occurred  in  1581,  and,  being 
much  better  known  than  those  I  have  mentioned,  has  been 
sometimes  treated  as  the  earliest  precedent.  One  Arthur 
Hall,  a  burgess  for  Grantham,  was  charged  with  having 
caused  to  be  published  a  book  against  the  present  parlia- 
ment, on  account  of  certain  proceedings  in  the  last  session, 
wherein  he  was  privately  interested,  ^  not  only  reproaching 
some  particular  good  members  of  the  house,  but  also  very 
much  slanderous  and  derogatory  to  its  general  authority, 
power,  and  state,  and  prejudicial  to  the  validity  of  its  pro- 
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ceedings  in  making  and  establishing  of  laws.''  Hall  was  the 
master  of  Smalley,  whose  case  has  been  mentioned  above, 
and  had  so  much  incurred  the  displeasure  of  the  house  by 
his  supposed  privity  to  the  fraud  of  his  servant,  that  a  bill 
was  brought  in  and  read  a  first  time,  the  precise  nature  of 
which  does  not  appear,  but  expressed  to  be  against  him  and 
two  of  his  servants.  It  seems  probable,  from  these  and  some 
other  passages  in  the  entries  that  occur  on  this  subject  in 
the  journal,  that  Hall  in  his  libel  had  depreciated  the  hoase 
of  commons  as  an  estate  of  parliament,  and  especially  in  re- 
spect of  its  privileges,  pretty  much  in  the  strain  which  the 
advocates  of  prerogative  came  afterward  to  employ.  What- 
ever share,  therefore,  personal  resentment  may  have  had  in 
exasperating  the  house,  they  had  a  public  quarrel  to  avenge 
agaiilst  one  of  their  membere,  who  was  led  by  pique  to  be- 
tray their  ancient  liberties*  The  vengeance  of  popular  as- 
semblies is  not  easily  satisfied.  Though  Hall  made  a  pretty 
humble  submission,  they  went  on,  by  a  unanimous  vote,  to 
heap  every  punishment  m  their  power  upon  his  head.  They 
expelled  him,  they  imposed  a  fine  of  five  hundred  marks  upon 
him,  they  sent  him  to  the  Tower  until  he  should  make  a  sat- 
isfactory retraction.  At  the  end  of  the  session  he  had  not 
been  released ;  nor  was  it  the  design  of  the  commons  that  his 
imprisonment  should  then  terminate;  but  their  own  dissola- 
tion,  which  ensued,  put  ^n  end  to  the  business.  Hall  sat  in 
some  later  parliaments.  This  is  the  leading  precedent,  as 
far  as  records  show,  for  the  power  of  expulsion,  which  the 
commons  have  ever  retained  without  dispute  of  those  who 
would  most  curtail  their  privileges.  They  exercised  it  with 
no  small  violence  in  the  session  of  1585  against  the  famous 
Dr.  Parry,  who,  having  spoken  warmly  against  the  bill  in- 
filcting  the  penalty  of  death  on  Jesuits  and  seminary  priests, 
as  being  cruel  and  bloody,  the  commons  not  only  ordei*ed 
him  into  the  custody  of  the  sergeant,  for  opposing  a  bill  ap- 
proved of  by  a  committee,  and  directed  the  spe^er  to  rep- 
rimand him  upon  his  knees,  but,  on  his  failing  to  make  a  suf- 
ficient apology,  voted  him  no  longer  a  burgess  of  that  house. 
§  19.  The  commons  asserted  in  this  reign,  perhaps  for  the 
first  time,  another  and  most  important  privilege,  the  right  of 
determining  all  matters  relative  to  then*  own  elections.  Dif- 
ficulties of  this  nature  had  in  former  times  been  decided  in 
chancery,  from  which  the  writ  issued,  and  into  which  the  re- 
turn was  made.  Whether  no  cases  of  interference  on  the 
part  of  the  house  had  occurred  it  is  impossible  to  pronounce, 
on  account  of  the  unsatisfactory  state  of  the  rolls  and  jour- 
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nals  of  parliament  under  Edward  IV.,  Henry  YIL,  and  Hen- 
ry VHL  One  remarkable  entry,  however,  may  be  fonnd  in 
the  reign  of  Mary,  when  a  committee  is  appointed  ^'  to  in- 
quire if  Alexander  Nowell,  prebendary  of  Westminster,  may 
be  of  the  house;''  and  it  is  declared  next  day  by  them  that 
^^  Alexander  No  well,  being  prebendary  in  Westminster,  and 
thereby  having  voice  in  the  convocation  house,  can  not  be  a 
member  of  this  house ;  and  so  agreed  by  the  house,  and  the 
queen's  writ  to  be  directed  for  another  burgess  in  his  place." 
Nothing  fui-ther  appeara  on  record  till  in  1586  the  house  ap- 
pointed a  committee  to  examine  the  state  and  circamstances 
of  the  returns  for  the  county  of  Noi'folk.  The  fact  was,  that 
the  chancellor  had  issued  a  second  writ  for  this  county,  on 
the  ground  of  some  irregularity  in  the  first  return,  and  a  dif- 
ferent person  had  been  elected.  Some  notice  having  been 
taken  of  this  matter  in  the  commons,  the  speaker  received 
orders  to  signify  to  them  her  majesty's  displeasure  that  ^'the 
house  had  been  troubled  with  a  thing  impertinent  for  them 
to  deal  with,  and  only  belonging  to  the  charge  and  office  of 
the  lord  chancellor,  whom  she  had  appointed  to  confer  with 
the  judges  about  the  returns  for  the  county  of  Noi-folk,  and 
to  act  therein  according  to  justice  and  right."  The  house, 
in  spite  of  this  peremptory  inhibition,  proceeded  to  nominate 
a  committee  to  examine  into  and  report  the  circumstances 
of  these  returns ;  who  reported  the  whole  case,  with  their 
opinion  that  those  elected  on  the  first  writ  should  take  their 
seats,  declaring  further  that  they  understood  the  chancellor 
and  some  of  the  judges  to  be  of  the  same  opinion ;  but  that 

"  Tbejr  bad  not  thoaght  it  proper  to  inqoire  of  the  chancellor  what  he  bad 
done,  because  tbej  thought  it  prejudicial  to  the  privilege  of  the  house  to  have 
the  same  determined  by  others  than  such  as  were  members  thereof.  And 
though  they  thoaght  yerj  reverently  of  the  said  lord  chancellor  and  judges, 
and  knew  them  to  be  competent  judges  in  their  places;  yet  in  this  case  they 
took  them  not  for  judges  in  parliament  in  this  house :  and  thereupon  required 
that  the  members,  if  it  were  so  thought  good,  might  take  their  oaths  and  be 
allowed  of  by  force  of  the  first  writ,  as  allowed  by  the  censure  of  this  house, 
and  not  as  allowed  of  by  the  said  lord  chancellor  and  judges.  Which  was 
agreed  anto  by  the  whole  house.'* 

This  judicial  control  over  their  elections  was  not  lost.  A 
committee  was  appointed,  in  the  session  of  1589,  to  examine 
into  sundry  abuses  of  returns,  among  which  is  enumerated 
that  some  are  returned  for  new  places.  And  several  instan- 
ces of  the  house's  deciding  on  elections  occur  in  subsequent 
parliaments. 

This  tenacionsness  of  their  own  dignity  and  privileges  was 
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shown  in  some  disagreements  with  the  upper  house.  The 
lords  sent  them  a  message  in  the  session  of  1503,  reminding 
them  of  the  queen^s  want  of  a  supply,  and  requesting  that  a 
committee  of  conference  might  be  appointed.  This  was  ac- 
cordingly done,  and  Sir  Robert  Cecil  reported  from  it  that 
the  lords  would  consent  to  nothing  less  than  a  grant  of  three 
entire  subsidies,  the  commons  havmg  shown  a  reluctance  to 
give  more  than  two.  But  Mr.  Francis  Bacon  said  "'  He  yield- 
ed to  the  subsidy,  but  disliked  that  this  house  should  join 
with  the  upper  house  in  granting  it.  For  the  custom  and 
piivilege  of  this  house  hath  always  been,  first  to  make  offer 
of  the  subsidies  from  hence,  then  to  the  upper  house ;  except 
it  were  that  they  present  a  bill  unto  this  house,  with  desii^ 
of  our  assent  thereto,  and  then  to  send  it  up  again."  But 
the  house  were  now  so  much  awakened  to  the  privilege  of 
originating  money-bills,  that,  in  spite  of  all  the  exertions  of 
the  court,  the  proposition  for  another  conference  with  the 
lords  was  lost  on  a  division  by  217  to  128.  It  was  by  this 
opposition  to  the  ministry  in  this  session  that  Bacon,  who 
acted  perhaps  full  as  much  from  pique  toward  the  Cecils,  and 
ambitious  attachment  to  Essex,  as  from  any  real  patriotism, 
so  deeply  offended  the  queen,  that,  with  all  his  subsequent 
pliancy,  he  never  fully  remstated  himself  in  her  favor. 

§  20.  That  the  government  of  England  was  a  monarchy 
bounded  by  law,  far  unlike  the  actual  state  of  the  principal 
kingdoms  on  the  continent,  appeara  to  have  been  so  obvious 
and  fundamental  a  truth,  that  flattery  itself  did  not  venture 
directly  to  contravene  it.  Hume  has  laid  hold  of  a  passage 
in  Raleigh's  preface  to  his  "  History  of  the  World  "  (written 
indeed  a  few  years  later  than  the  age  of  Elizabeth),  as  if  it 
fairly  represented  public  opinion  as  to  our  form  of  govern- 
ment. Raleigh  says  that  Philip  H.  '^attempted  to  make 
himself  not  onl^  an  absolute  monarch  over  the  Netherlands, 
like  unto  the  kmgs  and  sovereigns  of  England  and  France; 
but,  Turk-like,  to  tread  under  his  feet  all  their  national  and 
fundamental  laws,  privileges,  and  ancient  rights."  But  who, 
that  was  really  desu'ous  of  establishing  the  truth,  would  have 
brought  Raleigh  into  court  as  an  unexceptionable  witness 
on  such  a  question  ?  Unscrupulous  ambition  taught  men  in 
that  age,  who  sought  to  win  or  regain  the  crown's  favor,  to 
falsify  all  law  and  fact  in  behalf  of  prerogative,  as  unblush- 
ingly  as  our  modern  demagogues  exaggerate  and  distort  the 
liberties  of  the  people.  The  sentence  itself,  if  designed  to 
carry  the  full  meaning  that  Hume  assigns  to  it,  is  little  bet- 
ter than  an  absurdity.    For  why  were  the  rights  and  privi- 
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leges  of  the  Netherlands  more  fundamental  that  those  of 
England?  and  by  what  logic  could  it  be  proved  more  Turk- 
like  to  impose  the  tax  of  the  twentieth  penny,  or  to  bring 
Spanish  troops  into  those  provinces,  in  contravention  of  their 
ancient  charters,  than  to  transgress  the  Great  Charter  of  this 
kingdom,  with  all  those  unrascinded  statutes  and  those  tra- 
ditional unwritten  liberties  which  were  the  ancient  inherit- 
ance of  its  subjects?  Or  could  any  one,  conversant  in  the 
slightest  degree  with  the  two  countries,  ranse  in  the  same 
class  of  absolute  sovereigns  the  kin^s  of  France  and  En- 
gland? The  arbitrary  acts  of  our  'fudor  princes,  even  of 
llenry  VIIL,  were  trifling  in  comparison  of  the  despotism  of 
Francis  I.  and  Henry  IL,  who  forced  their  most  tyrannical 
ordinances  down  the  throats  of  the  parliament  of  Paris  with 
nil  the  violence  of  military  usurpers.  No  permanent  law 
had  ever  been  attempted  in  England,  nor  any  internal  tax 
imposed,  without  consent  of  the  people's  representatives. 
No  law  in  France  had  ever  received  such  consent ;  nor  had 
the  taxes,  enormously  burdensome  as  they  were  in  Raleigh's 
time,  been  imposed,  for  one  hundred  and  fifty  years  past,  by 
any  higher  authority  than  a  royal  ordinance.  But  did  the 
English  ever  recognize,  even  by  implication,  the  strange  par- 
allels which  Raleigh  has  made  for  their  goverament  with 
that  of  France,  and  Hume  with  that  of  Turkey  ?  The  lan- 
guage adopted  in  addressing  Elizabeth  was  always  remarka- 
bly submissive.  Hypocritical  adulation  was  so  much  among 
the  vices  of  that  age,  that  the  want  of  it  passed  for  rudeness. 
Yet  Onslow,  speaker  of  the  parliament  of  1566,  being  then 
solicitor-genei'al,  in  addressing  the  queen,  says,  ^'By  our  com- 
mon law,  although  there  be  for  the  prince  provided  many 
princely  prerogatives  and  royalties,  yet  it  is  not  such  as  the 
prince  can  take  money  or  other  things,  or  do  as  he  will  at 
his  own  pleasure  without  order,  but  quietly  to  suffer  his 
subjects  to  enjoy  their  own,  without  wrongful  oppression ; 
wherein  other  princes  by  their  liberty  do  take  as  pleaseth 
them." 

§  21.  There  was  unfortunately  a  notion  very  prevalent  in 
the  cabinet  of  Elizabeth,  though  it  was  not  quite  so  broadly 
or  at  least  so  frequently  promulgated  as  in  the  following 
reigns,  that,  besides  the  common  prerogatives  of  the  English 
crown,  which  were  admitted  to  have  legal  bounds,  there  was 
a  kind  of  paramount  sovereignty,  which  they  denominated 
lier  absolute  power,  incident,  as  they  pretenaed,  to  the  ab- 
stract nature  of  sovereignty,  and  arising  out  of  its  primary 
office  of  preserving  the  state  fi*om  destruction.    This  seemea 
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analogous  to  the  dictatorial  power  which  might  be  said  to 
reside  in  the  Roman  senate,  since  it  could  confer  it  upon  an 
individual.  And  we  all  must,  in  fact,  admit  that  self-preser- 
vation is  the  first  necessity  of  commonwealths  as  well  as  per- 
sons, which  may  justify,  m  Montesquieu's  poetical  language, 
the  veiling  of  the  statues  of  liberty.  Thus  martial  law  is 
proclaimed  during  an  invasion,  and  houses  are  destroyed  in 
expectation  of  a  siege.  But  few  governments  are  to  be 
trusted  with  this  insidious  plea  of  necessity,  which  more  oft- 
en means  their  own  security  than  that  of  the  people.  Nor 
do  I  conceive  that  the  ministers  of  Elizabeth  restrained  this 
pretended  absolute  power,  even  in  theory,  to  such  cases  of 
overbearing  exigency.  It  was  the  misfortune  of  the  sixteenth 
century  to  see  kingly  power  strained  to  the  highest  pitch  in 
the  two  principal  European  monarchies.  Charles  V.  and 
Philip  II.  had  crushed  and  trampled  the  ancient  libeilies  of 
Castile  and  Aragon.  Francis  I.  and  his  successors,  who 
found  the  work  nearly  done  to  their  hands,  had  inflicted  ev- 
eiy  practical  oppression  upon  their  subjects.  These  exam- 
ples could  not  be  without  their  effect  on  a  govei-nment  so 
unceasingly  attentive  to  all  that  passed  on  the  sta^e  of  Eu- 
rope. Nor  was  this  effect  confined  to  the  court  of  Elizabeth. 
A  king  of  England,  in  the  presence  of  absolute  sovereigns^ 
or  perhaps  of  their  ambassadors,  must  always  feel  some  de- 
gree of  that  humiliation  with  which  a  young  man,  in  check 
of  a  prudent  father,  regards  the  careless  prodigality  of  the 
rich  neii*s  with  whom  he  associates.  Good  sense  and  ele- 
vated views  of  diity  may  subdue  the  emotion  ;  but  he  must 
be  above  human  nature  who  is  insensible  to  the  contrast. 

There  must  be  few  of  my  readera  who  are  unacquainted 
with  the  animated  sketch  that  Hume  has  delineated  of  the 
English  constitution  under  Elizabeth.  It  has  been  partly  the 
object  of  the  present  chapter  to  correct  his  exaggerated  out- 
line ;  and  nothing  would  be  more  easy  than  to  point  at  other 
mistakes  into  which  he  has  fallen  through  prejudice,  through 
carelessness,  or  through  want  of  acquaintance  with  law. 
His  capital  and  inexcusable  fault  in  every  thing  he  has  writ- 
ten on  our  constitution  is  to  have  sought  for  evidence  upon 
one  side  only  of  the  question.  Thus  the  remonstrance  of  the 
judges  against  arbitrary  imprisonment  by  the  council  is  in- 
finitely more  conclusive  to  prove  that  the  nght  of  peraonal 
liberty  existed  than  the  fact  of  its  infringement  can  b^  to 
prove  that  it  did  not.  There  is  something  fallacious  in  the 
negative  argument  which  he  perpetually  uses,  that,  because 
we.  find  no  mention  of  any  umbrage  being  taken  at  certain 
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strains  of  prerogative,  they  must  have  been  perfectly  conso- 
nant to  law.  ]^or  if  nothing  of  this  could  be  traced,  which  is 
not  BO  often  the  case  as  he  represents  it,  we  should  remem- 
ber that,  even  when  a  constant  watchfulness  is  exercised  by 
means  of  political  parties  and  a  free  press,  a  nation  is  seldom 
alive  to  the  transgressions  of  a  prudent  and  successful  gov- 
ernment The  character  which  on  a  former  occasion  I  have 
given  of  the  English  constitution  under  the  house  of  Plan- 
tagenet  may  still  be  applied  to  it  under  the  line  of  Tudor, 
that  it  was  a  monarchy  greatly  limited  by  law,  but  retaining 
much  power  that  was  ill-calculated  to  promote  the  public 
good,  and  swerving  continually  into  an  irregular  couree, 
which  there  was  no  restraint  aaequate  to  correct.  It  may 
be  added  that  the  practical  exercise  of  authority  seems  to 
have  been  less  frequently  violent  and  oppressive,  and  its  le- 
gal limitations  better  understood,  in  the  reign  of  Elizabeth 
than  for  some  preceding  ages ;  and  that  sufficient  indications 
had  become  distinguishable  before  its  close,  from  which  it 
might  be  gathered  that  the  seventeenth  century  had  arisen 
upon  a  race  of  men  in  whom  the  spirit  of  those  who  stood 
against  John  and  Edward  was  rekindled  with  a  less  partial 
and  a  steadier  warmth. 
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HSMONSTRANCE  OF  JUDGES 
AGAINST  ILLEGAL  COMMITMENTS 

<p.l3«). 

"To  the  Rt:  hon:  our  very  good  lords 
Sir  Ctar.  HattoOf  of  the  honorable  order 
of  the  garter  knight,  and  chancellor  of 
England,  and  Sir  W.  Cedll  of  the  hon:  or- 
der of  the  garter  knight,  Lord  Burleigh, 


*'  Item :  Others  have  been  committed  and 
detained  in  prison  upon  such  command- 
ment against  the  law;  and  upon  the 
qaeen's  writ  in  that  behalf,  no  caose  auf- 
flcient  hath  been  certified  or  returned. 

"Item:  Some  of  the  parties  so  commit- 
ted and  deuined  in  prison  after  they  have, 
by  the  qneen'a  writ,  been  lawfully  dis- 
charged in  court,  have  been  eltsoones  re- 


lord  high  treasurer  of  England,— We  her  i  committed*to  prison  in  secret  places,  and 
raiO«*ty*s  justices,  of  both  benches,  and  not  in  .common  and  ordinary  known  pris- 
barons  of  the  exchequer,  do  desire  your  ons,  as  the  Marshalsea,  Fleet,  King's 
lordships  that  by  your  good  means  such  Bench,  €hitehoase,  nor  the  cnstodie  of  any 
order  may  be  taken  that  her  highness's ,  sheriff,  so  as,  upon  comphiint  made  for 


subjects  may  not  be  committed  or  detained 
in  prison,  by  commandment  of  any  noble- 
man or  coundlor,  against  the  laws  of  the 
realm,  to  the  grievous  charges  and  oppres- 
sion of  her  m^esty>  said  subjects :  Or  else 
help  us  to  have  access  to  her  majesty,  to  be 
mitors  unto  her  highness  for  the  same ;  for 
divers  have  been  imprisoned  for  suing  or- 
dinary actions,  and  suits  at  the  common 
law,  until  they  will  leave  the  same,  or 
against  their  wills  put  their  matter  to  or- 
der, although  some  time  it  be  after  Judg- 
ment and  accusation. 


their  delivery,  the  queen^s  court  can  not 
learn  to  whom  to  award  her  miUesty's 
writ,  without  which  Justice  can  not  be 
done. 

"  Item :  Divers  sergeants  of  London  and 
ofncers  have  been  many  tiroes  committed 
to  prison  for  lawfiil  execution  of  her  m^- 
esty's  writs  out  of  the  King's  Bench,  Com- 
mon Pleas,  and  other  courts,  to  their  great 
charges  and  oppression,  whereby  they  are 
put  in  such  fear  as  they  dare  not  execute 
the  queen's  process. 

"Item:  Divers  have  been  sent  for  by 
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paraulvanto  for  private  causes,  some  of 
them  dwelling  for  dlfltant  from  London, 
and  compelled  to  pay  to  the  pnrsnivanta 
f^reat  soinB  of  money  against  the  law,  and 
have  been  committed  to  prison  till  they 
would  release  the  lawful  benefit  of  their 
suits,  Judgments,  or  executions  for  reme- 
die.  In  which  behalf  we  are  almost  daily 
called  upon  to  minister  Justice  according 
to  law,  wherennto  we  are  bound  by  our 
office  and  oath. 

**  And  whereas  it  pleased  your  lordships 
to  will  divers  of  us  to  set  down  when  a 
prisoner  sent  to  custody  by  her  miO^ty, 
her  council,  or  some  one  or  two  of  them,  is 
to  be  detained  in  prison,  and  not  to  be  de- 
livered by  her  miOosty's  courts  or  Judges ; 

"  We  think  that,  if  any  person  shall  be 
committed  by  her  ms^esty^s  special  com- 
mandment, or  by  order  from  the  council- 
board,  or  for  treason  touching  her  majes- 
ty*s  person  [a  word  of  five  letters  follows, 
illegible  to  mt ],  which  causes  being  gen- 


erally returned  into  any  coort,  is  good 
cause  for  the  same  court  to  leave  the  per- 
son committed  in  custody. 

"  But  if  any  person  shall  be  committed 
for  any  other  cause,  then  the  same  ought 
specially  to  be  returned.'* 

This  paper  bears  the  original  signatures 
of  eleven  Judges.  It  has  no  date,  but  is 
indorsed  6  June,  1601.  In  the  printed  re- 
port it  is  said  to  have  been  delivered  in 
Easter  term  S4  Eliz.,  that  is,  in  1692.  The 
chancellor  Hatton,  whose  name  is  men- 
tioned, died  in  November,  1691 :  so  that, 
if  there  is  no  mistake,  this  must  have  been 
delivered  a  second  time,  after  undeigoing 
the  revision  of  the  Judges.  And  in  ftct' 
the  differences  are  Car  too  material  to 
have  proceeded  fhim  accidental  care]es»> 
ness  in  transcription.  The  latter  copy  is 
ftiller,  and  on  the  whole  more  perapleuous, 
than  the  manuscript  I  have  followed ;  but 
in  one  or  two  places  it  will  be  better  un- 
derstood by  comparison  with  it 
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CHAPTER  VL 

ON  THE  ENGLISH  CONSTITUTION  UNDER  JAMES  I. 

§  1.  Qa!et  Aoceuion  of  Jame«.  {  2.  QaeBtion  of  his  Title  to  the  Crown.  Lef^itimacy 
of  the  Barl  of  Hertford's  Issue,  i  8.  Barly  unpopularity  of  the  King.  Conduct 
toward  the  Pnritans.  •  i  4.  Parliament  eoavoked  by  an  irregular  Proclamation. 
Qoestion  of  Fortescne  and  Goodwin's  Election,  i  5.  Shirley's  case  of  Privilege. 
i  A.  Complaints  of  Grierances.  i  7.  Commons'  Vindication  of  themselves,  i  8.  Ses- 
Blona  of  1606»  1608.  Union  with  Scotland  debated.  Continual  Bickerings  between 
the  Crown  and  Commons.  {  9.  Impositions  on  Merchandise  without  consent  of 
Parliament,  i  10.  Remonstrances  against  these  in  Session  of  1610.  HI.  Doctrine 
of  King's  absolute  Power  inculcated  by  Clergy.  Articuli  Cleri.  i  12.  Renewed 
Compl^ts  of  the  Commona.  Negotiation  for  giving  up  the  Feudaf  Revenue. 
Dissolution  of  Parliament,  i  13.  Character  of  James,  i  14.  Death  of  Lord  Salis- 
bury. Foreign  Politics  of  the  Government  i  IS.  Lord  Coke's  Alienation  from  the 
Court.  Blegal  Proclamations,  ft  lA.  Means  resorted  to  in  order  to  avoid  the  Meet- 
!ng  of  Parliament  i  17.  Parliament  of  1614.  Undertakers.  It  is  dissolved  with- 
on  t  passing  a  single  Act  S 18.  Benevolences.  Prosecution  of  Peacham.  f  19.  Dis- 
pute about  the  Jurisdiction  of  the  Court  of  Chancery,  i  SO.  Case  of  Commeudnms. 
i  31.  Arbitrary  Proceedings  in  Star-Chamber.  i  9%  Arabella  Stuart  {  28.  Somerset 
and  Overbnry.  i  24.  Sir  Walter  Raleigh,  i  26w  Parliament  of  1621.  Proceedings 
against  Hfompesson  and  Lord  Bacon,  i  26.  Violence  in  the  Case  of  Floyd. 
i  2fr.  War  in  the  Palatinate,  i  28.  Disagreement  between  the  King  and  Commons. 
Their  Dissolution  after  a  strong  Remonstrance,  i  29.  Marriage  Treaty  with  Spain. 
(  30.  Parliament  of  1624.  i  31.  Impeachment  of  Middlesex,  i  82.  Result  of  the 
Struggle  between  James  and  the  Parliament 

8  1.  It  might  afibVd  aa  illustration  of  the  fallaciousness  of 
political  speculations  to  contrast  the  hopes  and  inquietudes 
that  agitated  the  minds  of  men  concerning  the  inheritance 
of  the  crown  during  Elizabeth's  lifetime,  while  not  less  than 
fourteen  titles  were  idly  or  mischievously  reckoned  up,  with 
the  perfect  tranquillity  which  accompanied  the  accession  of  her 
successor.  The  house  of  Suffolk,  whose  claim  was  legally  in- 
disputable, if  we  admit  the  testament  of  Henry  YIII.  to  have 
been  duly  executed,  appear,  though  no  public  inquiry  had 
been  made  into  that  fact,  to  have  lost  ground  in  popular 
opinion,  partly  through  an  uneqnal  marriage  of  lord  Beau- 
cnamp  with  a  private  gentleman's  daughter,  but  still  more 
from  a  natural  disposition  to  favor  the  hereditary  line  rather 
than  the  capricious  disposition  of  a  sovereign  long  since  dead, 
as  soon  as  it  became  consistent  with  the  preservation  of  the 
reformed  faith.  Leicester  once  hoped,  it  is  said,  to  place  his 
brother-in-law,  the  earl  of  Huntingdon,  descended  from  the 
duke  of  Clarence,  upon  the  throne ;  but  this  pretension  had 
been  entirely  forgotten.  The  more  intriguing  and  violent  of 
the  catholic  party,  after  the  death  of  Mary,  entertaining  little 
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hope  that  the  king  of  Scots  would  abandon  the  principle  of 
his  education,  sought  to  gain  support  to  a  pretended  title 
in  the  king  of  Spain,  or  his  daughter  the  infanta,  who  after- 
ward married  the  archduke  Albert,  governor  of  the  Nether- 
lands. Others,  abhorring  so  odious  a  claim,  looked  to  Ara- 
bella Stuart,  daughter  of  the  earl  of  Lennox,  younger  brother 
of  James's  father,  and  equally  descended  from  the  stock  of 
Henry  VII.,  sustaining  her  manifest  defect  of  piimogeniture 
by  her  birth  within  the  realm,  according  to  the  principle  of 
law  that  excluded  aliens  from  inheritance.  •  But  this  princi- 
ple was  justly  deemed  inapplicable  to  the  crown.  Clement 
VlIL,  who  had  no  other  view  than  to  secure  the  re-establish- 
ment of  the  catholic  faith  in  England,  and  had  the  judgment 
to  perceive  that  the  ascendency  of  Spain  would  neither  be 
endured  by  the  nation  nor  permitted  by  the  French  king, 
favored  this  claim  of  Arabella,  who,  though  apparently  of 
the  reformed  religion,  was  rather  suspected  at  homo  of  wa- 
vering in  her  faith,  and  entertained  a  hope  of  marrying  her  to 
the  cardinal  Farnese,  brother  of  the  duke  of  Parma:  Consid- 
ei-ations  of  public  interest,  however,  unequivocally  pleaded 
for  the  Scottish  line ;  the  extinction  of  long  sanguinary  feuds, 
and  the  consolidation  of  the  Biitish  empire.  Elizabeth  her- 
self, though  by  no  means  on  terms  of  sincere  fnendship  with 
James,  and  harassing  him  by  intrigues  with  his  subjects,  to 
the  close  of  her  life,  seems  to  have  always  designed  that  ho 
should  inherit  her  crown.  And  the  general  expectation  of 
what  was  to  follow,  as  well  from  conviction  of  his  right  as 
from  the  impracticability  of  any  effectual  competition,  had 
so  thoroughly  paved  the  way  that  the  council's  proclamation 
of  the  king  of  Scots  excited  no  more  commotion  than  that 
of  an  heir-apparent. 

§  2.  The  popular  voice  in  favor  of  James  was  undoubtedly 
raised  in  consequence  of  a  natural  opinion  that  he  was  the 
lawful  heir  to  the  throne.  But  this  was  only  according  to 
vulgar  notions  of  right  which  respect  hereditary  succession 
as  something  indefeasible.  In  point  of  fact,  it  is  at  least  very 
doubtful  whether  James  I.  were  a  legitimate  sovereign,  ac- 
cording to  the  sense  which  that  word  ought  properly  to  bear. 
The  house  of  Stuart  no  more  came  in  by  a  clear  title  than 
the  house  of  Brunswick ;  by  such  a  title,  1  mean,  as  the  stat- 
ute laws  of  this  kingdom  had  recognized.  No  private  man 
could  have  recovered  an  acre  of  "land  without  proving  a 
better  risjht  than  they  could  make  out  to  the  crown  of  En- 
gland. What,  then,  had  James  to  rest  upon  ?  What  ren- 
ders it  absurd  to  call  him  and  his  children  usui-pers?    He 
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had  that  which  the  flatterers  of  his  family  most  effected  to 
disdain — the  will  of  the  people ;  not  certainly  expressed  in 
regular  suffrage  or  declared  election,  but  unanimously  and 
voluntarily  ratifying  that  which  in  itself  could  surely  give 
no  righ^t,  the  determmation  of  the  late  queen's  council  to  pro- 
claim his  accession  to  the  throne. 

It  is-  probable  that  what  has  been  just  said  may  appear 
rather  paradoxical  to  those  who  have  not  considered  this  part 
of  our  history,  yet  it  is  capable  of  satisfactory  proof.  This 
proof  consists  of  four  propositions :  1.  That  a  lawful  king  of 
England,  with  the  advice  and  consent  of  parliament,  may 
make  statutes  to  limit  the  inheritance  of  the  crown,  as  shall 
seem  fit ;  2.  That  a  statute  passed  in  the  d5th  year  of  king 
Henry  VIIL  enabled  that  prince  to  dispose  of  the  succession 
by  his  last  will  signed  with  his  own  hand;  8.  That  Henry 
executed  such  a  will,  by  which,  in  default  of  issue  from  his 
children,  the  crown  was  entailed  upon  the  descendants  of  his 
younger  sister,  Mary  duchess  of  Suffolk,  before  those  of  Mar- 
garet queen  of  Scots ;  4.  That  such  descendants  of  Mary 
were  living  at  the  decease  of  ElizabetlL 

Of  these  propositions  the  two  former  can  require  no  sup- 
port; the  flrst  being  one  that  it  would  be  perilous  to  deny, 
and  the  second  asserting  a  notorious  fact.  A  question  has, 
however,  been  raised  with  respect  to  the  third  proposition ; 
for  though  the  will  of  Henry,  now  in  the  chapter-house  at 
Westminster,  is  certainly  authentic,  and  is  attested  by  many 
witnesses,  it  has  been  doubted  whether  the  signature  was 
made  with  his  own  hand,  as  required  by  the  act  of  parliament. 
In  the  reign  of  Elizabeth  it  was  asserted  by  the  queen  of 
Scots'  ministers  that,  the  king  being  at  the  last  extremit;^, 
some  one  had  put  a  stamp  for  him  to  the  instrument.  It  is 
true  that  he  was  in  the  latter  part  of  his  life  accustomed  to 
employ  a  stamp  instead  of  making  his  signature.  Many  im- 
pressions of  this  are  extant ;  but  it  is  evident  on  the  first  in- 
'  spection  not  only  that  the  presumed  autographs  in  the  will 
(for  there  are  two)  ai*e  not  like  these  impressions,  but  that 
they  are  not  the  impressions  of  any  stamp,  the  marks  of  the 
pen  being  very  clearly  discernible.  It  is  more  difficult  to 
pronounce  that  they  may  not  be  feigned,  but  such  is  not  the 
opinion  of  some  who  are  best  acquainted  with  Henry's  band- 
writing  ;  and  what  is  still  more  to  the  purpose,  there  is  no 
pretense  for  setting  up  such  a  possibility,  when  the  story  of 
the  stamp,  as  to  which  the  partisans  of  Mary  pretended  to 
adduce  evidence,  appears  so  clearly  to  be  a  fabrication.  We 
have,  therefore,  every  reasonable  ground  to  maintain  that 
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Heiyy  did  duly  execute  a  will  postponing  the  Scots  line  to 
that  of  Suffolk. 

The  fourth  proposition  is  in  itself  undeniable.     There  were 
descendants  of  Mary  duchess  of  Suffolk,  by  her  two  daugh- 
ters,  Frances,  second  duchess  of  Suffolk,  and  Eleanor  conDt- 
« ess  of  Cumberland.  '  A  story  had,  indeed,  beep  circulated 
that  Charles  Brandon,  duke  of  Suffolk,  was  already  lUarried 
to  a  lady  of  the  name  of  Mortimer  at  the  time  of  his  union 
with  the  king's  sister.     But  this  circumstance  seems  to  be 
sufficiently  explained  in  the  treatise  of  Hales.    It  is  some- 
what more  questionable  from  which  of  his  two  daughters  we 
are  to  derive  the  hereditary  stock.     This  depends  on  the  le- 
gitimacy of  lord  Beauchamp,  son  of  the  earl  of  Hertford  by 
Catheripe  Grey.    I  have  mentioned  in  another  place  the  proc- 
ess before  a  commission  appointed  by  Elizabeth,  which  end- 
ed in  declaring  that  their  marriage  was  not  proved,  and  that 
their  cohabitation  had  been  illicit.     The  paities  alleged  them- 
selves to  have  been  married  clandestinely  in  the  earl  of  Hert- 
ford's house  by  a  minister  whom  they  had  never  before  seen, 
and  of  whose  name  they  were  ignorant,  in  the  presence  only 
of  a  sister  of  the  earl  then  deceased.    This  entire  absence  of 
testimony,  and  the  somewhat  improbable  nature  of  the  story, 
at  least  in  appearance,  may  still,  perhaps,  leave  a  shade  of 
doubt  as  to  the  reality  of  the  mamage.     On  the  other  hand, 
it  was  unquestionable  that  their  object  roust  have  been  a  le- 
gitimate union ;  and  such  a  hasty  and  furtive  ceremony  as 
they  asserted  to  have  taken  place,  while  it  would,  if  suffi- 
ciently proved,  be  completely  valid,  was  necessary  to  protect 
them  from  the  queen's  indignation.     They  were  examined 
separately  upon  oath  to-answer  a  series  of  the  closest  inter- 
rogatories, which  they  did  with  little  contradiction,  and  a 
perfect  agreement  in  the  main ;  nor  was  any  evidence  worth 
mentioning  adduced  on  the  other  side;  so  that  unless  the 
rules  of  the  ecclesiastical  law  are  scandalously  repugnant  to 
common  justice,  their  oaths  entitled  them  to  credit  on  the 
merits  of  the  case.. 

The  descent  from  the  younger  daughter  of  Mary  Brandon, 
Eleanor,  who  man-ied  the  earl  of  Cumberland,  is  subject  to 
no  difficulties.  She  left  an  only  daughter,  married  to  the 
earl  of  Derby,  from  whom  the  claim  devolved  again  upon  fe- 
males, and  seems  to  have  attracted  less  notice  during  the 
reign  of  Elizabeth  than  some  others  much  inferior  in  plausi- 
bility. If  any  should  be  of  opinion  that  no  marriage  was 
regularly  contracted  between  the  earl  of  Hertford  and  lady 
Catherine  Grey,  so  as  to  make  their  children  capable  of  in- 
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beritance,  the  title  to  the  crown,  resulting  from  the  statute 
of  35  H.  Vm.  and  the  testament  of  that  prince,  will  have  de- 
sceuded  at  the  death  of  Elizabeth  on  the  issue  of  the  count- 
ess of  Cumberland,  the  youngest  daughter  of  the  duchess  of 
Suffolk,  lady  Frances  Keyes,  having  died  without  issue.  In 
neither  case  could  the  house  of  Stuart  have  a  lawful  claim. 

There  is  much  reason  to  believe  that  the  consciousness  of 
this  defect  in  his  parliamentary  title  put  James  on  magnify- 
ing,  still  more  than  from  his  natural  temper  he  was  prone  to 
do,  the  inherent  rights  of  primogenitary  succession  as  some* 
thing  indefeasible  by  the  legislature;  a  doctrine  which,  how- 
ever it  might  suit  the  schools  pf  divinity,  was  in  diametrical 
opposition  to  our  statutes.  Through  the  servile  spirit  of 
those  times,  however,  it  made  a  rrpid  progress;  and, inter- 
woven by  cunning  and  bigotry  with  religion,  became  a  dis- 
tinguishing tenet  of  the  party  who  encouraged  the  Stuarts 
to  subvert  the  liberties  of  this  kingdom.  In  James's  procla- 
mation on  ascending  the  throne  he  set.  forth  his  hereditary 
right  in  pompous  and  perhaps  unconstitutional  phrases.  It 
was  the  first  measure  of  parliament  to  pass  an  act  of  recog- 
nition, acknowledging  that  immediately  on  the  decease  of 
Elizabeth  "  the  imperial  crown  of  the  realm  of  England  did, 
by  inherent  birthright  and  lawful  and  undoubted  succession, 
descend  and  come  to  his  most  excellent  majesty,  as  being 
lineally,  justly,  and  lawfully  next  and  sole  heir  of  the  blood 
royal  of  this  realm."  The  will  of  Henry  VIII.  it  was  tacitly 
agreed  by  all  parties  to  consign  to  oblivion ;  and  this  most 
wisely,  not  on  the  principles  which  seem  rather  too  much 
insinuated  in  this  act  of  recognition,  but  on  such  substantial 
motives  of  public  expediency*  as  it  would  have  shown  an 
equal  want  6f  patriotism  and  of  good'  sense  for  the  'descend- 
ants of  the  house  of  Suffolk  to  have  withstood. 

§  3.  The  new  king's  character,  notwithstanding  the  vicinity 
of  Scotland,  seems  to  have  been  little  understood  by  the  En- 
glish at  his  accession.  But  he  was  not  long  in  undeceiving 
them,  if  it  be  true  that  his  popularity  had  vanished  away  be- 
fore his  arrival  in  London.  The  kingdom  was  full  of  acute 
wits  and  skillful  politicians,  quick  enough  to  have  seen 
through  a  less  unguarded  character  than  that  of  James.  It 
was  soon  manifest  that  he  was  unable  to  wield  the  sceptre 
of  the  great  princess  whom  he  ridiculously  affected  to  de- 
spise, so  as  to  keep  under  that  rising  spirit  which  might  per- 
haps have  grown  too  strong  even  for  her  control.  He  com- 
mitted an  important  error  in  throwing  away  the  best  oppor- 
tunity that  had  offered  itself  for  healing  the  wounds  of  the 
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church  of  England.  In  his  way  to  London  the  malcontent 
clergy  presented  to  him  what  was  commonly  called  the  Mil- 
lenary ]?etition,  as  if  signed  by  1000  ministers,  though  the 
real  number  was  not  so  great.  This  petition  contained  no 
demand  inconsistent  with  the  established  hierarchy.  James, 
however,  who  had  not  unnaturally  taken  an  extreme  disgust 
at  the  presbyterian  clergy  of  his  native  kingdom,  by  whom 
his  life  had  been  perpetually  harassed,  showed  no  disposition 
to  treat  these  petitioners  with  favor.  The  bishops  had  prom- 
ised him  an  oDsequiousness  to  which  he  had  been  little  ac- 
customed, and  a  zeal  to  enhance  his  prerogative  which  tbey 
afterward  too  well  displayed.-.  His  measures  toward  the  non- 
conformist party  had  evidently  been  I'esolved  upon  before  he 
summoned  a  few  of  their  divines  to'  the  famous  conference  at 
Hampton  Court.  In  the  accounts  that  we  read  of  this  meet- 
ing we  are  alternately  struck  with  wonder  at  the  indecent 
and  partial  behavior  of  the  king,  and  at  the  abject  baseness 
of  the  bishops,  mixed,  according  to  the  custom  of  servile  na- 
tures, with  insolence  toward  their  opponents.  It  was  easy 
for  a  monarch  and  eighteen  churchmen  to  claim  the  victory, 
be  the  merits  of  their  dispute  what  they  might,  over  four 
abashed  and  intimidated  adversaries.  A  very  few  altera- 
tions were  made  in  the  church  service  after  this  conference, 
but  not  of  such  moment  as  to  reconcile  probably  a  single 
minister  to  the  established  discipline.  The  king  soon  after- 
ward put  forth  a  proclamation  requiring  all  ecclesiastical  and 
civil  officers  to  do  their  duty  by  enforcing  conformity,  and 
admonishing  all  men  not  to  expect  nor  attempt  any  further 
alteration  in  the  public  service.  And  he  had  already  strictly 
enjoined  the  bishops  to  proceed  against  all  their  clergy  who 
did  not  •observe  the  prescribed  order;  a  connnand  which 
Bancroft,  who  about  this  time  followed  Whitgifl  in  the  pri- 
macy, did  not  wait  to  have  repeated.  But  the  most  enormous 
outrage  on  the  civil  rights  of  these  men  was  the  commitment 
to  prison  of  ten  among  those  who  had  presented  the  Millena* 
ry  Petition ;  the  judges  having  declared  in  the  star-chamber 
that  it  was  an  offense  finable  at  discretion,  and  very  near  to 
treason  and  felony,  as  it  tended  to  sedition  and  rabellion. 
By  such  beginnings  did  the  house  of  Stuart  indicate  the 
course  it  would  steer. 

An  entire  year  elapsed,  chiefly  on  account  of  the  unhealth- 
iness  of  the  season  in  London,  before  James  summoned  his 
first  parliament.  It  might  perhaps  have  been  moi*e  politic 
to  have  chosen  some  other  city ;  for  the  length  of  this  inrter- 
val  gave  time  to  form  a  disadvantageous  estimate  of  his  ad* 


jAifES  I.     THE  "TRUE  LAW  OF  FREE  MONARCHIES."  173 

ministration,  and  to  alienate  beyond  recovery  the  puritanic- 
al party.  Libels  were  already  in  circulation  reflecting  with 
a  shai-pness  never  before  known  on  the  king's  personal  be- 
havior, which  presented  an  exti*aordinary  contrast  to  that  of 
Elizabeth.  James,  however,  little  heeded  the  popular  voice, 
satisfied  with  the  fulsome  and  preposterous  adulation  of  his 
court,  and  intent  on  promulgating  certain  maxims  concern- 
ing the  dignity  and  power  of  princes,  which  he  had  already 
announced  in  his  discourse  on  the  '*  True  Law  of  Free  Mon- 
archies," printed  some  years  before  in  Scotland. 

§  4.  In  the  proclamation  for  calling  to^^ether  his  fii-st  par- 
liament, the  king,  after  dilating,  as  was  his  favorite  practice, 
on  a  series  of  leather  common  truths  in  very  good  language, 
charges  all  persons  interested  in  the  choice  of  knights  ibr 
the  shire  to  select  them  out  of  the  principal  knights  or  gen- 
tlemen within  the  county ;  and  for  the  burgesses  that  choice 
be  made  of  men  of  sufficiency  and  discretion,  without  desire 
to  please  parents  and  friends  that  often  speak  for  their  chil- 
dren or  kindred ;  avoiding  persons  noted  in  religion  for  their 
superstitious  blindness  one  way,  or  for  their  turbulent  hu- 
mor other  ways.  We  do  command,  he  says,  that  no  bank- 
i-upts  or  outlaws  be  chosen,  but  men  of  known  good  behav- 
ior and  sufficient  livelihood.  The  sheiifTs  are  charged  not 
to  direct  a  writ  to  any  ancient  town  being  so  ruined  that 
there  are  not  residents  sufficient  to  make  such  choice,  and  of 
whom  such  lawful  election  may  be  made.  All  returns  Are 
to  be  filed  in  chancery,  and  if  any  be  found  contrary  to  this 
proclamation  the  same  to  be  ixnected  as  unlawful  and  insuf- 
ficient, and  the  place  to  be  fined  for  making  it ;  and  any  one 
elected  contrary  to  the  purport,  effect,  and  true  meaning  of 
this  proclamation,  to  be  fined  and  imprisoned. 

Such  an  assumption  of  control  over  parliamentary  elec- 
tions was  a  glaring  infringement  of  those  privileges  which 
the  house  of  commons  had  been  steadily  ana  successfully  as- 
serting in  the  late  reign.  An  opportunity^very  soon  occurred 
of  contesting  this  important  point.  At  the  election  for  the 
county  of  Buckingham  sir  Francis  Goodwin  had  been  chosen 
in  preference  to  Sir  John  Fortescue,  a  privy  councilor,  and 
the  writ  returned  into  chancery.  Goodwin  having  been  some 
^ears  before  outlawed,  the  return  was  sent  back  to  the  sher- 
iff, as  contrary  to  the  late  proclamation ;  and,  on  a  second 
election,  sir  John  Fortescue  was  chosen.  This  matter,  being 
brought  under  the  consideration  of  the  house  of  commons  a 
very  few  days  after  the  opening  of  the  session,  gave  rise  to 
their  first  struggle  with  the  new  king.    It  was  resolved,  af- 
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ter  hearing  the  whole  case,  and  arguments  by  members  on 
both  sides,  that  Goodwin  was  lawfully  elected  and  retunied, 
and  ought  to  be  received.  The  first  notice  taken  of  this  was 
by  the  lords,  who  requested  that  this  might  be  discussed  in 
a  conference  between  the  two  houses  before  any  other  mat- 
ter should  be  proceeded  in.  The  commons  returned  for  an- 
swer that  they  conceived  it  not  accordmg  to  the  honor  of 
the  house  to  give  account  of  any  of  their  proceedings.  The 
lords  replied,  that,  having  acquainted  his  majesty  with  the 
matter,  ne  desired  there  might  be  a  conference  thereon  be- 
tween the  two  houses.  Upon  this  message  the  commons 
came  to  a  resolution  that  the  speaker  with  a  numerous  dep- 
utation of  members  should  attend  his  majesty  and  report  the 
reasons  of  their  proceedings  in  Goodwin's  case.  Two  con- 
ferences with  the  king  ensued,  and  the  latter  at  last  suggest- 
ed that  both  Goodwin  and  Fortescue  should  be  set  aside  by 
issuing  a  new  writ.  This  compromise  was  joyfully  accepted 
by  the  greater  part  of  the  commons,  after  the  dispute  had 
lasted  nearly  three  weeks.  They  have  been  considered  as 
victorious,  upon  the  whole,  in  this  contest,  though  they  ap- 
parently fell  short  in  the  result  of  what  they  had  obtained 
some  yeara  before.  But  no  attempt  was  ever  afterward 
made  to  dispute  their  exclusive  jurisdiction, 

§  5.  The  commons  were  engaged  during  this  session  in  the 
defense  of  another  privilege,  to  which  they  annexed  perhaps 
a  dispropoitionate  importance.  Sir  Thomas  Shirley,  a  mem- 
ber, having  been  taken  in  execution  on  a  private  debt  before 
their  meeting,  and  the  warden  of  the  Fleet  prison  refusing 
to  deliver  him  up,  they  were  at  a  loss  how  to  obtain  his.  re- 
lease. The  warden,  though  committed  by  the  house  to  a 
dungeon  in  the  Tower,  continued  obstinate,  conceiving  that 
by  releasing  his  prisoner  he  should  become  answerable  for 
the  debt.  They  were  evidently  reluctant  to  solicit  the  king's 
interference ;  but,  aware  at  length  that  their  own  authority 
was  insufficient, "  the  vice-chamberlain,"  according  to  a  mem- 
orandum in  the  journals,  "  was  privately  instructed  to  go  to 
the  king  and  humbly  desire  that  he  would  be  pleased  to 
command  the  warden,  on  his  allegiance,  to  deliver  up  Sir 
Thomas ;  not  as  petitioned  for  by  the  house,  but  as  if  him- 
self thought  it  fit-out  of  his  own  gracious  judgment."  By 
this  strategem,  if  we  may  so  term  it,  they  saved  the  point 
of  honor  and  recovered  their  member.  The  warden's  appre- 
hensions,.however,  of  exposing  himself  to  an  action  for  the 
escape  gave  rise  to  a  statute  which  empowers  the  creditor 
to  sue  out  a  new  execution  against  any  one  who  shall  be  de- 
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livered  by  virtue  of  his  privilege  of  parliament,  after  that 
shall  have  expired,  and  discharges  from  liability  those  out 
of  whose  custody  such  persons  shall  be  delivered.  This  is 
the  fii*st  legislative  recognition  of  privilege.  The  most  im- 
portant part  of  the  whole  is  a  proviso  subjoined  to  the  act, 
"That  nothing  therein  contained  shall  extend  to  the  dimin- 
ishing of  any  punishment  to  be  hereafler,  by  censure  in  par- 
liament, inflicted  upon  any  person  who  hereafter  shall  make 
or  procure  to  be  made  any  such  arrest  as  is  aforesaid."  The 
right  of  commitment,  in  such  cases  at  least,  by  a  vote  of  the 
house  of  commons,  is  here  unequivocally  maintained. 

§  6.  It  is  not  necessary  to  repeat  the  complaints  of  eccle- 
siastical abuses  preferred  by  this. house  of  commons,  as  by 
those  that  had  gone  before  them.  James,  by  siding  openly 
with  the  bishops,  had  given  alarm  to  the  reforming  party. 
A  code  of  new  canons  bad  recently  been  established  in  con- 
vocation with  the  king's  assent,  obligatory  perhaps  upon 
the  clergy,  but  tending  to  set  up  an  unwarranted  authority 
over  the  whole  nation ;  imposing  oaths  and  exacting  secun- 
ties  in  certain  cases  from  tlie  laity,  and  aiming  at  the  exclu- 
sion of  non-conformists  from  all  civil  rights.  Against  these 
canons,  as  well  as  various  other  grievances,  the  commons  re- 
monstrated in  a  conference  with  the  upper  house,  but  with 
little  immediate  effect.  They  made  a  more  remarkable  ef- 
fort in  attacking  some  public  mischiefs  of  a  temporal  nature, 
which,  though  long  the  theme  of  general  murmurs,  were 
closely  interwoven  with  the  ancient  and  undisputed  prerog- 
atives of  the  crown.  Complaints  were  utteredj  and  innova- 
tions projected,  by  the  commons  of  1604,  which  Elizabeth 
would  have  met  with  an  angry  message,  and  perhaps  visited 
with  punishment  on  the  proposers.  James,  however,  was 
not  entirely  averae  to  some  of  the  projected  Alterations^  from 
which  he  hoped  to  derive  a  pecuniary  advantage.  The  two 
principal  grievances  were  purveyance  and  the  incidents  of 
military  tenure.  The  former  had  been  restrained  by  not  less 
than  thirty-six  statutes,  as  the  commons  assert  in  a  petition 
to  the  king;  in  spite  of  which  the  impressing  of  carts  and 
carriages,  and  the  exaction  of  victuals  for  the  king's  use,  at 
prices  far  below  the  true  value,  and  in  quantity  beyond  what 
was  necessary,  continued  to  prevail  under  authority  of  com- 
missions from  the  board  of  gi'een  cloth,  and  was  enforced, 
in  case  of  demur  or  resistance,  by  imprisonment  under  their 
warrant.  The  purveyors,  indeed,  are  described  as  living  at 
free  quarters  upon  the  country,  felling  woods  without  the 
ownera'  consent,  and  commandinglabor  with  little  or  no  i^ec^ 
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ompense.  Purveyance  watf  a  very  ancient  topic  of  remon- 
strance ;  but  both  the  inadequate  revenues  of  the  crown,  and 
a  supposed  dignity  attached  to  this  royal  n^ht  of  spoil,  had 
prevented  its  abolition  from  being  attempted.  But  the  com- 
mons  seemed  still  more  to  trench  on  the  pride  of  our  feudal 
monarchy  when  they  proposed  to  take  away  guardianship 
in  chivalry;  that  lucrative  tjranny,  bequeathed  by  Norman 
conquerors,  the  custody  of  every  military  tenant's  estate  un- 
til he  should  arrive  at  twenty-one,  without  accounting  for 
the  proiits.  This,  among  other  grievances,  was  referred  to  a 
committee,  in  which*  Bacon  took  an  active  share.  They  oh- 
taiued  a  conference  on  this  subject  with  the  lords,  who  ad- 
vised to  drop  the  matter  f^r  the  present,  as  somewhat  unsea- 
sonable in  the  king's  firat  parliament. 

In  the  midst  of  these  testimonies  of  dissatisfaction  with 
the  civil  and  ecclesiastical  administration,  the  house  of  com- 
mons had  not  felt  much  willingness  to  greet  the  new  sover- 
eign with  a  subsidy.  No  demand  had  been  made  upon  them, 
far  less  anv  proof  given  of  the  king's  exigencies;  and  they 
doubtless  knew  by  experience  that  an  obstinate  determina- 
tion not  to  yield  to  any  of  their  wishes  would  hardly  be 
shaken  by  a  liberal  grant  of  money.  They  had  even  passed 
the  usual  bill  granting  tonnage  and  poundage  for  life,  with 
certain  reservations  that  gave  the  court  offense,  and  which 
apparently  they  afterward  omitted.  But  there  was  so  little 
disposition  to  do  any  thing  further,  that  the  king  sent  a  mes- 
sage to  express  his  desire  that  the  commons  would  not  en- 
ter upon  the  business  of  a  6ubsidy,.and  assuring  them  that 
he  would  not  take  unkindly  their  omission.  By  this  artifice, 
which  was  rather  transparent,  he  avoided  the  not  improba- 
ble mortification  of  seeing  the  proposal  rejected. 

§  V.  The  king's  discontent  at  the  proceedings  of  this  ses- 
sion, which  he  seems  to  have  rather  strongly  expressed  in 
some  speech  to  the  commons  that  has  not  been  i*ec6rded, 
gave  rise  to  a  very  remarkable  vindication,  prepared  by  the 
committee  at  the  house's  command,  and  entitled  "A  Form 
of  Apology  and  Satisfaction  to  be  delivered  to  his  Majesty," 
though  such  may  not  be  deemed  the  most  appropriate  title. 
It  contains  a  full  and  pertinent  justification  of  all  those  pro- 
ceedings at  which  James  had  taken  umbrage,  and  asserts, 
with  respectful  boldness  and  in  explicit  language,  the  con- 
stitutional rights  and  liberties  of  parliament.  If  the  En- 
glish monarchy  had  been  reckoned  as  absolute  under  the 
Hantagenets  and  Tudors  as  Hume  has  endeavored  to  make 
it  appear,^he  commons  oA604  must  have  made  a'surprising 
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advance  in  their  notions  of  freedom  since  the  king's  accession. 
Adverting  to  what  they  call  the  misinformation  openly  de- 
livered to  his  majesty  in  three  things;  namely,  that  their 
privileges  were  not  of  right,  but  of  grace  only,  renewed  every 
parliament  on  petition;  that  they  are  no  court  of  record,  nor 
yet  a  couit  that  can  command  view  of  records ;  that  the  ex- 
amination of  the  returns  of  writs  for  knights  and  burgesses 
is  without  their  compass,  and  belonging  to  the  chancery : 
they  maintain,  on  the  contrary : 

"  1.  That  their  privileges  and  liberties  are  their  right  and  inheritance,  no 
less  than  their  very  lands  and  goods ;  2.  That^they  can  not  be  withheld  from 
them,  denied,  or  impaired,  bat  with  apparent  wrong  to  the  whole  state  of  the 
realm ;  3.  That  their  making  request,  at  the  beginning  of  a  parliament,  to 
enjoy  their  priril^,  is  only  an  act  of  mannei-s,  and  does  not  westken  their 
right;  4.  That  their  hoase  is  a  court  of  record,  and  has  been  ever  so  es- 
teemed ;  5.  That  there  is  not  the  highest  standing  court  in  this  land  that 
ongfat  to  enter  into  competition,  either  for  dignity  or  authority,  with  this 
high  court  of  parliament,  which  with  his  majesty's  royal  assent,  gives  law  to 
other  courts,  but  from  other  courts  receives  neither  laws  nor  orders ;  6.  That 
the  house  of  commons  is  the  sole  proper  judge  of  return  of  all  such  writs,  and 
the  election  of  all  such  members  as  belong  to  it,  without  which  the  freedom 
of  election  were  not  entire." 

They  vindicate  their  endeavors  to  obtain  redress  of  relig- 
ioas  and  public  grievances : 

''Your  majesty  would  be  misinformed," they  tell  him,  ''if  any  man  should 
ddiver  that  the  kings  of  England  have  any  absolute  power  in  themselves,  ei- 
ther to  alter  religion,  which  Ood  defend  should  be  in  the  power  of  any  mortal 
man  whatsoever,  or  to  mAke  any  laws  concerning  the  same,  otherwise  than  as 
in  temporal  causes,  by  consent  of  parliament.  We  have  and  shall  at  all  times 
by  our  oaths  acknowledge  that  your  majesty  is  sovereign  lord  and  supreme 
governor  in  both." 

Such  was  the  voice  of  the  English  commons  in  1604,  at  the 
commencement  of  that  great  conflict  for  their  liberties  which 
is  measured  by  the  line  of  the  house  of  Stuart  But  it  is  not 
certain  that  this  apology  was  ever  delivered  to  the  king, 
though  he  seems  to  allude  to  it  in  a  letter  written  to  one  of 
his  ministers  about  the  same  time. 

§  8.  The  next  session  (1605),  which  is  remarkable  on  ac- 
count of  the  conspiracy  of  some  desperate  men  to  blow  up 
both  houses  of  parliament  with  gunpowder  on  the  day  of  their 
meeting,  did  not  produce  niuch  worthy  of  our  notice.  A  bill 
to  regulate,  or  probably  to  suppress,  purveyance  was  thrown 
oot  by  the  lords.  The  commons  sent  up  another  bill  to  the 
same  effect,  which  the  upper  house  rejected  without  discus- 
sion, by  a  rule  then  perhaps  first  established,  that  the  same 
bill  could  not  be  proposed  twice  in  one  session.    They  voted 

8* 
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a  liberal  subsidy,  -which  the  king,  who  had  reigned  three 
yeara  without  one,  had  just  cause  to  requii*e.  For  thougli 
lie  had  concluded  a  peace  with  Spain  soon  afler  his  acces- 
sion, yet  the  late  queen  had  left  a  debt  of  £400,000,  and 
other  charges  had  fallen  on  the  crown.  But  the  bill  for  this 
subsidy  lay  a  good  while  in  the  house  of  commons,  who  came 
to  a  vote  that  it  should  not  pass  till  their  list  of  grievances 
was  ready  to  be  presented.  No  notice  was  taken  of  these 
till  the  next  session,  beginning  in  November,  1606,  when  the 
king  returned  an  answer  to  each  of  the  sixteen  articles  in 
which  matters  of  grievance  were  alleged.  Of  these  the  great- 
er part  refer  to  certain  -grants  made  to  pai'ticular  persons  in 
the  nature  of  monopolies ;  the  king  either  defendine^  these 
in  his  answer,  or  remitting  the  parties  to  the  courts  of  law  to 
try  their  legality.  The  principal  business  of  this  third  ses- 
sion, as  it  had  been  of  the  last,  was  Jameses  favorite  scheme 
of  a  perfect  union  between  England  and  Scotland.  It  may 
be  collected,  though  this  was  never  explicitly  brought  for- 
ward, that  his  views  extended  to  a  legislative  incorporation. 
Hume,  ever  prone  to  eulogize  this  monarch  at  the  expense 
of  his  people,  while  he  bestows  merited  praise  on  his  speech 
in  favor  of  the  union,  which  is  upon  the  Whole  a  well-written 
and  judicious  performance,  charges  the  parliament  with  prej- 
udice, reluctance,  and  obstinacy.  Yet  if  the  commons,  while 
both  the  theory  of  our  own  constitution  was  so  unsettled,  and 
its  practice  so  full  of  abuse,  did  not  precipitately  give  in  to 
schemes  that  might  create  still  further  difficulty  in  all  ques- 
tions between  the  crown  and  themselves,  we  may  justly  con- 
sider it  as  an  additional  proof  of  their  w^isdom  and  public 
spirit.  Their  slow  progress,  however,  in  this  favorite  meas- 
ure, which,  though  they  could  not  refuse  to  enteitain  it,  they 
endeavored  to  defeat  by  interposing  delays  and  impediments, 
gave  much  offense  to  the  king,  which  he  expressed  in  a 
speech  to  the  two  houses,  with  the  haughtiness,  but  not  the 
dignity,  of  Elizabeth.  He  threatened  them  to  live  alternate- 
ly in  the  two  kingdoms,  or  to  keep  his  court  at  York ;  and 
alluded,  with  peculiar  acrimony,  to  certain  speeches  made 
in  the  house,  wherein  probably  his  own  fame  nad  not  been 
spared.  • 

It  is  most  probable,  as  experience  had  shown,  that  such  a 
demonstration  of  displeasure  from  Elizabeth  would  have  in- 
sured the  repentant  submission  of  the  commons.  But,  with- 
in a  few  years  of  the  most  unbroken  tranquillity,  there  had 
been  one  of  thosQ  changes  of  popular  feeling  which  a  govern- 
ment is  seldom  observant  enough  to  watch.     Two  springs 
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had  kept  in  play  the  machine  of  her  administration — affec- 
tion a,nd  fear ;  attachment  ansing  from  the  sense  of  dangei*9 
endured,  and  glory  achieved,  for  her  people,  tempei^d,  though 
not  sobdaed,  by  the  dread  of  her  stern  courage  and  vindic- 
tive rigor.  For  James  not  a  particle  of  loyal  affection  lived 
in  the  hearts  of  the  nation,  while  his  easy  and  pusillanimous, 
though  choleric,  disposition  had  gradually  diminished  those 
sentiments  of  apprehension  which  royal  frowns  used  to  ex- 
cite. The  commons,  after  some  angry  speeches,  resolved  to 
make  known  to  the  king,  through  the.  speaker,  their  desire 
that  be  would  listen  to  no  private  reports,  but  take  his  in- 
formation of  the  house's  meaning  from  themselves ;  that  he 
would  give  leave  to  such  pei'sons  as  he  had  blamed  for  their 
speeches  to  clear  themselves  in  his  hearing;  and  that  he 
would  by  some  gracious  message  make  known  his  intention 
that  they  should  deliver  their  opinions  with  full  liberty,  and 
without  fear.  The  speaker  next  day  communicated  a  slight 
but  civil  answer  he  had  received  from  the  king,  importing 
his  wish  to  preserve  their  privileges,  especially  that  of  lib- 
erty of  speech.  This,  however,  did  not  prevent  his  sending 
a  message  a  few  days  afterward,  commenting  on  their  de- 
bates, and  on  some  clauses  they  had  introduced  into  the  bill 
for  the  abolition  of  all  hostile  laws. 

The  ministry  betrayed,  in  a  still  move  pointed  manner, 
their  jealousy  of  any  interference  on  the  part  of  the  commons 
with  the  conduct  of  public  affairs  in  a  business  of  a  different 
nature.  The  pacification  concluded  with  Spain  in  1604,  very 
much  against  the  genei*al  wish,  had  neither  removed  all 
grounds  of  dispute  between  the  governments,  nor  allayed  the 
dislike  of  the  nations.  Spain  advanced  in  that  age  the  most 
preposterous  claims  to  an  exclusive  navigation  beyond  the 
tropic,  and  to  the  sole  possession  of  the  American  continent ; 
while  the  English  merchants,  mindful  of  the  lucrative  adven- 
tures of  the  queen's  reign,  could  not  be  restrained  from  tres- 
passing on  the  rich  harvest  of  the  Indies  by  contraband  and 
sometimes  piratical  voyages.  These  conflicting  interests  led 
of  course  to  mutual  complaints  of  maritime  tyranny  and 
fraud ;  neither  likely  to  be  ill-founded,  where  the  one  party 
was  as  much  distinguished  for  the  despotic  exercise  of  vast 
power,  as  the  other  bv  boldness  and  cupidity.  It  was  the 
prevailing  bias  of  the  King's  temper  to  keep  on  friendly  terms 
with  Spain,  or  rather  to  court  her  with  undisguised  and  im- 
politic partiality.  But  this  so  much  thwarted  the  prejudices 
of  his  subjects,  that  no  pai-t,  perhaps,  of  his  administration 
had  such  a  disadvantageous  effect  on  his  popularity.    The 
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merchants  presented  to  the  commons,  in  this  session  of  1607, 
a  petition  upon  the  grievances  they  sastained  from  Spain,  en- 
tering into  such  a  detail  of  alleged  cruelties  as  was  likely  to 
exasperate  that  assembly.  Nothing,  however,  was  done  for 
a  considerable  time,  when,  after  receiving  the  report  of  a  com- 
mittee on  the  subject,  the  house  prayed  a  confei'ence  with 
the  lords.  They,  who  acted  in  this  and  the  preceding  ses- 
sion as  the  mere  agents  of  government,  intimated  in  their 
reply  that  they  thought  it  an  unusual  matter  for  the  com- 
mons to  enter  upon,  and  took  time  to  consider  about  a  con- 
ference. After  some  delay  this  was  granted,  and  sir  Francis 
Bacon  reported  its  result  to  the  lower  house.  The  earl  of 
Salisbury  managed  the  conference  on  the  part  of  the  lords. 
The  tenor  of  his  speech,  as  reported  by  Bacon,  is  very  re- 
markable. After  aiscussing  the  merits  of  the  petition,  and 
considerably  extenuating  the  wrongs  imputed  to  Spain,  he 
adverted  to  the  circumstance  of  its  being  presented  to  the 
commons.  The  crown  of  England  was  invested,  he  said, 
with  an  absolute  power  of  peace  and  war ;  and  inferred,  from 
a  series  of  precedents  whicn  he  vouched,  that  petitions  made 
in  parliament,  intermeddling  with  such  matters,  had  gained 
little  success;  that  great  inconveniences  must  follow  from 
the  public  debate  of  a  king's  designs,  which,  if  they  take 
wind,  must  be  frustrated ;  and  that,  if  parliaments  have  ever 
been  made  acquainted  with  matter  of  peace  or  war  in  a  gen- 
eral way,  it  was  either  when  the  king  and  council  conceived 
that  it  was  material  to  have  some  declaration  of  the  zeal 
and  affection  of  the  people,  or  else  when  they  needed  money 
for  the  charge  of  a  war,  in  which  case  they  should  be  sure 
enough  to  hear  of  it  ;'that  the  lords  would  make  a  good  con- 
struction of  the  commons'  desire,  that  it  sprang  from  a  for- 
wardness to  assist  his  majesty's  future  resolutions,  rather 
than  a  determination  to  do  that  wrong  to  his  supreme  pow- 
er which  haply  might  appear  to  those  who  were  prone  to 
draw  evil  inrerences  from  their  proceedings.  Several  prece- 
dents, indeed,  might  have  been  opposed  to  those  of  the  earl 
of  Salisbury,  wherein  the  commons,  especially  under  Ricliard 
II.  and  Henry  VL,  had  assumed  a  rignt  of  advising  on  mat* 
tera  of  peace  and  war.  But  the  more  recent  usage  of  the 
constitution  did  not  warrant  such  an  interference.  It  was, 
however,  rather  a  bold  assertion  that  they  were  not  the  prop- 
er channel  through  which  public  grievances,  or  those  of  so 
large  a  portion  of  the  community  as  the  merchants,  ought  to 
be  represented  to  t^ie  throne. 
§  0.  During  the  interval  of  two  years  and  a  half  that  elapsed 


Jamks  I.  IMPOSITIONS  ON  MERCHANDISE.  181 

befoi'e  the  conimencement  of  the  next  session,  a  decision  had 
occurred  in  the  court  of  exchequer  which  threatened  the  en- 
tire overthrow  of  our  constitation.  It  had  always  been  deem- 
ed the  indispensable  characteristic  of  a  limited  monarchy, 
however  irregnlar*and  inconsistent  might  be  the  exercise  of 
some  prerogatives,  that  no  money  could  be  raised  from  the 
subject  without  the  consent  of  the  estates.  This  essential 
principle  was  settled  in  England,  after  much  contention, 
by  the  statute  entitled  Confirmatio  Chartarum,  in  the  25th 
year  of  Edward  I.  More  comprehensive  and  specific  in  its 
expression  than  the  Great  Charter  of  John,  it  abolishes  all 
^  aids,  tasks,  and  prizes,  unless  by  the  common  assent  of  the 
realm,  and  for  the  common  profit  thereof^ saving  the  ancient 
aids  and  prizes  due  and  accustomed ;"  the  king  explicitly  re- 
nouncing the  custom  he  had  lately  set  on  wool.  Thus  the 
letter  of  the  statute  and  the  history  of  the  times  conspire  to 
prove  that  impositions  on  merchandise  at  the  poits,  to  which 
alone  the  word  prizes  was  applicable,  could  no  more  be  lev- 
ied by  the  royal  prerogative  after  its  enactment,  than  inter- 
nal taxes  upon  landed  or  movable  property,  known  iirthat 
age  by  the  appellations  of  aids  and  tallages.  But  as  the 
former  could  be  assessed  with  great  ease,  and  with  no  risk 
of  immediate  resistance,  and  especially  as  certain  ancient 
customs  were  preserved  by  the  statute,  so  that  a  train  of 
£scal  ofiicers,  and  a  scheme  of  regulations  and  restraints 
upon  the  export  and  import  of  goods  became  necessary,  it 
was  long  before  the  sovereigns  of  this  kingdom  could  be  in- 
duced constantly  to  respect  this  part  of  the  law.  Hence  sev- 
eral remonstrances  from  the  commons  under  Edward  III. 
against  the  maletolls,  or  unjust  exactions  upon  wool,  by 
which,  if  they  did  not  obtain  more  than  a  promise  of  effectu- 
al redress,  they  kept  up  their  claim,  and  perpetuated  the  rec- 
ognition of  its  justice,  for  the  sake  of  posterity.  They  be- 
came powerful  enough  to  enforce  it  under  Richard  II.,  in 
.  whose  time  there  is  little  clear  evidence  of  illegal  imposi- 
tions ;  and  from  the  accession  of  the  house  of  Lancaster  it  is 
undeniable  that  they  ceased  altogether.  The  grant  of  ton- 
na^  and  poundage  for  the  king's  life,  which  from  the  time 
of  Henry  v .  was  made  in  the  first  parliament  of  every  reign, 
might  perhaps  be  considered  as  a  tacit  compensation  to  the 
crown  for  its  abandonment  of  these  iiTegular  extortions. 

Henry  VH.,  the  most  rapacious,  and  Henry  VIH.,  the  most 
despotic,  of  English  monarchs,  did  not  presume  to  violate 
this  acluiowledged  right.  The  first  who  bad  again  recourse 
to  this  means  of  enhancing  the  revenue  was  Mary,  who,  in 
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tbe  year  1557^  set  a  duty  npon  cloths  exported  beyond  seas, 
and  afterward  another  on  the  importation  of  French  wines. 
The  former  of  those  was  probably  defended  by  argning  that 
there  was  already  a  duty  on  wool ;  and  if  cloth,  which  was 
wool  manufactured,  could  pass  free,  there*  would  be  a  fraud 
on  the  revenue.  The  merchants,  however,  did  not  acquiesce 
in  this  arbitrary  imposition,  and,  as  soon  as  Elizabeth^s  ac- 
cession gave  hopes  of  a  restoration  of  English  government, 
they  petitioned  to  be  released  from  this  burden.  The  ad- 
ministration,  however,  would  not  release  this  duty,  which 
continued  to  be  paid  under  Elizabeth.  She  also  imposed  one 
upon  sweet  wines.  We  read  of  no  complaint  in  parliament 
against  this  novel  taxation ;  but  it  is  alluded  to  by  Bacon  in 
one  of  his  tracts  during  the  queen's  reign,  as  a  gnevance  al- 
leged by  her  enemies.  He  defends  it,  as  laid  only  on  a  foreign 
merchandise,  and  a  delicacy  which  might  be  forborne. 

James  had.  imposed  a  duty  of  five  shillings  per  hundred- 
weight on  currants,  over  and  above  that  of  two  shillings  and 
sixpence,  which  was  granted  by  the  statute  of  tonnage  and 
poundage.  Bates,  a  Turkey  meix^hant,  having  refused  pay- 
ment, an  information  was  exhibited  against  him  in  the  ex- 
chequer. Judgment  was  soon  given  for  the  crown.  The 
courts  of  justice,  it  is  hardly  necessary  to  say,  did  not  con- 
sist of  men  conscientiously  impartial  between  the  king  and 
the  subject;  some  corrupt  with  hope  of  promotion,  many 
more  fearful  of  removal,  or  awe-strucK  by  the  frowns  of  pow- 
er. The  speeches  of  chief  baron  Fleming,  and  of  baron  Clark, 
the  only  two  that  are  preserved  in  Lane's  reports,  contain 
propositions  still  worse  than  their  decision,  and  wholly  sub- 
versive of  all  liberty. 

''The  king*B  power, "it  wa«  said,  ''is  doable— ordinary  and  absolaCe;  and 
these  have  seTenil  laws  and  ends.  That  of  the  ordinary  is  for  the  profit  of 
particular  sabjects,  exercised  in  ordinaiy  coarts,  and  called  common  law, 
which  can  not  be  changed  in  substance  without  parliament.  The  king's  ab- 
solute power  is  applied  to  no  particular  person's  benefit,  but  to  the  general 
safety ;  and  this  is  not  directed  by  the  rules  of  common  law,  hot  more  prop- 
erly termed  policy  and  government,  yatying  according  to  his  wisdom  for  the 
common  good ;  and  all  things  done  within  those  rules  are  lawfuL  The  mat- 
ter in  question  is  matter  of  state,  to  be  ruled  according  to  policy  by  the  king's 
extraordinary  power.  All  customs  (duties  so  called)  are  the  eft'ects  of  foreign 
commerce ;  but  all  affairs  of  commerce  and  all  treaties  with  foreign  nations 
belong  to  the  king's  absolute  power ;  he  therefore  who  has  power  over  the 
cause,  must  have  it  also  over  the  effect.  The  sea^ports  are  the  king's  gates, 
which  he  may  open  and  shut  to  whom  he  pleases." 

The  ancient  customs  on  wine  and  wool  are  asserted  to  have 
originated  in  the  king^s  absolute  power,  and  not  in  a  grant  of 
parliament;  a  point,  whether  true  or  not,  of  no  great  impor- 
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t4ince,  if  it  were  acknowledged  that  many  statutes  sabse- 
qnently  controlled  this  prerogative.  But  these  judges  im- 
pugned the  authority  of  statutes  derogatory  to  their  idol. 
That  of  45  £.  III.,  c.  4,  that  no  new  imposition  should  be  laid 
on  wool  or  leather,  one  of  them  maintains,  did  not  bind  the 
king's  successors;  for  the  right  to  impose  such  duties  was  a 
principal  part  of  the  crown  of  England,  which  the  king  could 
not  diminish.  They  extolled  the  king^s  grace  in  penuitting 
the  matter  to  be  argued,  commenting  at  the  same  time  on 
the  insolence  shown  in  disputing  so  undeniable  a  claim.  Nor 
could  any  judges  be  more  peremptory  in  resisting  an  attempt 
to  overthrow  the  most  established  precedents  than  were  these 
barons  of  king  Jameses  exchequer  in  giving  away  those  fun- 
damcntal  liberties  which  were  the  inheritance  of  every  En- 
glishman. 

The  immediate  consequence  of  this  decision  was  a  book  of 
rates,  published  in  July,  1608,  under  tlie  authority  of  the 
great  seal,  itpposing  heavy  duties  upon  almost  all  merchan- 
dise. But  the  judgment  of  the  court  of  exchequer  did  not 
satisfy  men  jealous  of  the  crown's  encroachments.  The  im- 
position on  currants  had  been  already  noticed  as  a  grievance 
oy  the  house  of  commons  in  1606.  But  the  king  answered, 
that  the  question  was  in  a  course  for  legal  deteimination ; 
and  the  commons  themselves,  which  is  worthy  of  remark, 
do  not  appear  to  have  entertained  any  clear  persuasion  that 
the  impost  was  contrary  to  law. 

§  10.  In  the  session,  however,  which  began  in  February^ 
1610,  they  had  acquired  new  light  by  sitting  the  legal  au- 
thorities, and,  instead  of  submitting  their  opinions  to  the 
courts  of  law,  which  were  in  truth  little*  wort ny  of  such  def- 
erence, were  the  more  provoked  to  remonstrate  against  the 
novel  usurpation  those  servile  men  had  endeavored  to  prop 
up.  Lawyers,  as  learned  probably  as  most  of  the  juages, 
were  not  wanting  in  their  ranks.  The  illegality  of  imposi- 
tions was  shown  m  two  elaborate  speeches  by  Hakewill  and 
Yelverton.  And  the  country  gentlemen,  who,  though  less 
deeply  versed  in  precedents,  had  too  good  sense  not  to  dis- 
cern that  the  next  step  would  be  to  levy  taxes  on  their  lands, 
were  delighted  to  find  that  there  had  been  an  old  English 
constitution  not  yet  abrogated,  which  would  bear  them  out 
in  their  opposition.  When  the  king  therefore  had  intimated 
by  a  message,  and  afterward  in  a  speech,  his  command  not 
to  enter  on  the  subject,  couched  in  that  arrogant  tone  of  des- 
potism which  this  absurd  prince  affected,  they  presented  a 
strong  remonstrance  against  this  inhibition. 
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**The  policy  and  constitution  of  this  your  kingdom  (they  say)  appropriates 
unto  the  kings  of  this  realm,  with  the  assent  of  the  parluiment,  as  well  the 
sovereign  power  of  making  laws,  as  that  of  taxing,  or  imposing  upon  the  sub- 
jects' goods  or  merchandises,  as  may  not,  without  their  consents,  be  altered 
or  changed.  *  *  ♦  We,  therefore,  your  majesty's  most  humble  commons 
assembl^  in  parliament,  following  the  example  of  this  worthy  case  of  our 
ancestors,  and  out  of  a  duty  of  those  for  whom  we  serve,  finding  that  your 
majesty,  without  advice  or  consent  of  parliament,  hath  lately,  in  time  of  peace, 
set  both  greater  impositions,  and  far  more  in  number,  than  any  your  noble* 
ancestors  did  ever  in  time  of  war,  have,  with  all  humility,  presumed  to  pro- 
sent  this  most  just  and  necessary  petition  unto  your  majesty,  that  all  imposi- 
tions set  without  the  assent  of  parliament  may  be  quite  abolished  and  taken 
away ;  and  that  your  majesty,  in  imitation  likewise  of  your  noble  progenitors, 
will  be  pleased  tliat  a  law  be  made  during  this  session  of  parliament,  to  de- 
clare that  all  impositions  set  or  to  be  set  upon  your  people,  their  goods  or  mer- 
chandises, save  only  by  common  consent  in  parliament,  are  and  shall  be  void.** 

They  proceeded  accordingly,  after  a  pretty  long  time  oc- 
cupied in  searching  for  precedents,  to  pass  a  bill  taking  away 
impositions;  which,  as  might  be  anticipated,  did  not  obtain 
the  concurrence  of  the  upper  house. 

§  11.  The  commons  had  reason  for  their  •  apprehensions. 
This  doctrine  of  the  king's  absolute  power  beyond  the  law 
had  become  current  with  all  who  sought  his  favor,  and  es- 
pecially with  the  high-church  party.  The  convocation  had 
m  1606  drawn  up  a  set  of  canons,  denouncing  as  erroneous  a 
number  of  tenets  hostile  in  their  opinion  to  royal  govern- 
ment. These  canons,  though  never  authentically  published 
till  a  later  age,  could  not  have  been  secret.  They  consist  of 
a  series  of  propositions  or  paragraphs,  to  each  of  which  an 
anathema  of  the  opposite  error  is  attached ;  deducing  the  or- 
igin of  government  from  the  patriarchal  regimen  of  families 
to  the  exclusion  of  any  popular  choice.  Passive  obedience 
in  all  cases  without  exception  to  the  established  monarch  is 
inculcated. 

The  real  aim  of  the  clergy  in  thus  enormously  enhancing 
the  pretensions  of  the  crown  was  to  gain  its  sanction  and 
support  for  their  own.  Schemes  of  ecclesiastical  jnnsdiction, 
hardly  less  extensive  than  had  warmed  the  imagination  of 
Becket,  now  floated  before  the  eyes  of  his  successor  Ban- 
croft. He  had  fallen,  indeed,  upon  evil  days,  and  perfect  in- 
dependence on  the  temporal  magistrate  could  no  longer  be 
attempted ;  but  he  acted  upon  the  refined  policy  of  making 
the  royal  supremacy  over  the  church,  which  he  was  obliged 
to  acknowledge,  and  professed  to  exaggerate,  the  very  in- 
strument of  its  independence  upon  the  law.  The  favorite  ob- 
ject of  the  bishops  in  this  age  was  to  render  their  ecclesias- 
tical jurisdiction,  no  part  of  which  had  been  curtailed  in  our 
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hasty  reformatioD,  as  unrestrained  as  possible  by  the  coarts 
of  law.  These  had  been  wont,  down  from  the  reign  of  Hen- 
ry n.,  to  grant  writs  of  prohibition  whenever  the  spiritual 
coarts  transgressed  their  proper  limits ;  to  the  great  benefit 
of  the  subject,  who  would  otnerwise  have  lost  his  birthright 
of  the  common  law,  and  been  exposed  to  the  defective,  not 
to  say  iniquitous  and  corrupt,  procedure  of  the  ecclesiastical 
tribunals.  But  the  civilians,  supported  by  the  prelates,  loud- 
ly complained  of  these  prohibitions,  which  seem  to  have  been 
much  more  frequent  in  the  latter  years  of  Elizabeth  and  the 
reign  of  James  than  in  any  other  period.  Bancroft  accord- 
ingly pi'csented  to  the  star-chamber,  in  1605,  a  series  of  peti- 
tions in  the  name  of  the  clergy,  which  lord  Coke  has  denom- 
inated Articuli  Cleri^  by  analogy  to  some  similar  represen- 
tations of  that  order  under  Edward  II.  In  these  it  was  com- 
plained that  the  couits  of  law  interfered  by  continual  prohi- 
bitions with  a  jurisdiction  as  established  and  as  much  de- 
rived from  the  king  as  their  own,  either  in  cases  which  were 
clearly  within  that  jurisdiction's  limits,  or  on  the  slightest 
suggestion  of  some  matter  belonging  to*  the  temporal  court. 
It  was  hinted  that  the  whole  course  of  granting  prohibitions 
was  an  encroachment  of  the  king's  bench  and  common  pleas, 
and  that  they  could  regularly  issue  only  out  of  chancery. 
To  each  of  these  articles  of  complaint,  extending  to  twenty- 
five,  the  judges  made  separate  answers,  in  a  rough,  and  some 
might  say,  a  rude. style,  but  pointed  and  much  to  the  pur- 
pose, vindicating  in  every  instance  their  right  to  take  cogni- 
zance of  every  collateral  matter  springing  out  of  an  eccle- 
siastical suit,  and  repelling  the  attack  upon  their  power  to 
issue  prohibitions  as  a  strange  presumption.  Nothing  was 
done,  nor,  thanks  to  the  firmness  of  the  judges,  could  be  done, 
by  the  council  in  this  respect.  For  the  clergy  had  begun 
by  advancing  that  the  king's  authority  was  sufficient  to  re- 
form what  was  amiss  in  any  of  his  own  courts,  all  jurisdic- 
tion, spiritual  and  temporal,  being  annexed  to  his  crown. 
But  it  was  positively  and  repeatedly  denied,  in  reply,  that 
any  thing  less  than  act  of  parliament  could  alter  the  courae 
of  justice  established  by  law.  This  effectually  silenced  the 
archbishop,  who  knew  how  little  he  had  to  hope  from  the 
commons. .  By  the  pretensions  made  for  the  church  in  this 
affair  he  exasperated  the  judges,  who  had  been  quite  suffi- 
ciently disposed  to  second  all  rigorous  measures  against  the 
puritan  ministers,  and  aggravated  that  jealousy  of  the  eccle- 
siastical courts  which  the  common  lawyere  had  long  enter- 
tained. 
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§  12.  It  is  the  evident  policy  of  eyery  administratioDy  in 
dealing  vith  the  house  of  commons,  to  humor  them  in  every 
thing  that  touches  their  pride  and  tenaciousness  of  privilege, 
never  attempting  to  protect  any  one  who  incurs  their  dis- 
pleasure by  want  of  respect.  This  seems  to  have  been  un- 
derstpod  by  the  earl  of  Salisbury,  the  first  English  minister 
who,  having  long  sat  in  the  lower  house,  had  become  skill- 
ful in  those  arts  of  management  which  his  successors  have 
always  I'eckoned  «o  essential  a  part  of  their  mystery.  He 
wanted  a  considerable  sum  of  money  to  defray  the  king's 
debts,  which,  on  his  coming  into  the  office  of  lord  treasarer 
ailer  lord  Bnckhurst's  death,  he  had  found  to  amount  to 
£1,300,000,  about  one-third  of  which  waB  still  undischarged. 
The  ordinary  expense  jalso  surpassed  the  I'evenue  by  £81,000. 
It  was  impossible  that  this  could  continue  without  involving 
the  crown  in  such  embarrassments  as  would  leave  it  wholly 
at  the  mercy  of  parliament.  Cecil  therefore  devised  the 
scheme  of  obtaining  a  perpetual  yearly  revenue  of  £200,000, 
to  be  granted  once  for  all  by  parliament ;  and,  the  better  to 
incline  the  house  to  this  high  and  extraordinaiy  demand,  he 
promised  in  the  king's  name  to  give  all  the  i*edre88  and  sat- 
isfaction in  his  power  for  any  grievances  they  might  bring 
forward. 

This  offer  on  the  part  of  government  seemed  to  make  an 
opening  for  a  prosperous  adjustment  of  the  differences  which 
had  subsisted  ever  since  the  king's  accession.  The  commons, 
accordingly,  postponing  the  business  of  a  subsidy,  to  which 
the  courtiers  wished  to  give  priority,  brought  forward  a  host 
of  their  accustomed  grievances  in  ecclesiastical  and  temporal 
concerns.  The  most  essential  was  undoubtedly  that  of  im- 
positions, which  they  sent  up  a  bill  to  the  lords,  as  abovQ 
mentioned,  to  take  away.  They  next  complained  of  the  ec- 
clesiastical high  commission  court,  which  took  upon  itself  to 
fine  and  imprison,  powers  not  belonging  to  their  jurisdiction, 
and  passed  sentences  without  appeal,  interfering  frequently 
with  civil  rights,  and  in  all  its  procedure  neglecting  the  rules 
and  precautions  of  the  common  law.  They  dwelt  on  the  late 
abuse  of  proclamations  assuming  the  character  of  laws.  They 
proceeded,  after  a  list  of  illegal  proclamations,  to  enumerate 
other  grievances,  such  as  the  delay  of  courts  of  law  in  grant- 
ing writs  of  prohibition  and  habeas  corpus,  the  jurisdiction 
of  the  council  of  Wales  over  the  four  oordering  shires  of 
Gloucester,  Worcester,  Hereford,  and  Salop,*  some  patents  of 

>  The  court  of  the  conncll  of  Walei  was  erected  bj  etatate  84  H.  VTIT.,  c  SO,  Ibr 
that  priocipality  and  lu  marches,  with  anthorlty  to  determine  anch  cauees  and  matr 
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raonopolleSy  and  a  tax  under  the  name  of  a  license  recently 
set  upon  victualers.  The  king  answered  these  remonstran- 
ces with  civility,  making,  as  usual,  no  concession  with  respect 
to  the  ecclesiastical  commission,  and  evading  some  of  their 
other  requests ;  but  promising  that  his  proclamations  should 
go  no  farther  than  was  warranted  by  law,  and  that  the  royal 
licenses  to  victualers  should  bej*evoked. 

It  appears  that  the  commons,  deeming  these  enumerated 
abuses  contrary  to  law,  were  unwilling  to  chaffer  with  the 
crown  for  the  restitution  of  their  actual  rights.  There  were, 
however,  parts  of  the  prerogative  which  they  could  not  dis- 
pute, though  galled  by  the  burden — the  incidents  of  feudal 
tenure  and  purveyance.  A  negotiation  was  accordingly  com- 
menced ana  carried  on  for  some  time  with  the  court  ibr  abol- 
ishing both  these,  or  at  least  the  former.  The  king,  though 
he  refused  to  part  with  tenure  by  knight^s  service,  which  he 
thought  connected  with  the  honor  of  the  monarchy,  was  in- 
duced, with  some  real  or  pretended  reluctance,  to  give  up  its 
lucrative  incidents,  relief,  primer  seizin,  and  wardship,  as  well 
as  ^he  right  of  purveyance.  But  material  difficulties  recurred 
in  the  prosecution  of  this  treaty.  After  a  good  deal  of  hag- 
gling, Salisbury  delivered  the  king^s  final  determination  to 
accept  of  £200,000  per  annuni,  which  the  commons  voted  to 
grant  as  a  full  composition  for  abolishing  the  right  of  ward- 
ship and  dissolving  the  court  that  managed  it,  and  for  tak- 
ing away  all  purveyance;  with  some  further  concessions,  and 
particularly  that  the  kind's  claim  to  lands  should  be  bound 
by  sixty  years'  prescription.  Two  points  yet  remained,  of 
no  small  moment ;  namely,  by  what  assurance  they  could  se- 
cure themselves  against  the  king's  prerogative,  so  often  held 
up  by  the  coui*t  lawyers  as  something  uncontrollable  by  stat- 
ute, and  by  what  means  so  great  an  imposition  should  be  lev- 
ied ;  but  the  consideration  of  these  was  reserved  for  the  en- 
suing session,  which  was  to  take  place  in  October.  They 
were  prorogued  in  July  till  that  month,  having  previously 
granted  a  subsidy  for  the  king's  immediate  exigencies.  On 
their  meeting  again,  the  lords  began  the  business  by  request- 
ing a  conference  with  the  other  house  about  the  proposed 

ten  as  sbonld  be  asd^ed  to  them  by  tbe  king, "  as  heretofore  bath  been  accas- 
tomed  and  osed  ;**  which  Impllefl  a  praYlons  existence  of  some  snch  jarUdiction.  It 
MToa  pretended  that  tbe  four  coanties  of  Hereford,  Worcester,  Gloncester,  and  Salop 
were  fnclnded  within  their  anthorlty  as  marches  of  Wales.  This  was  controverted 
in  tbe  reign  of  James  by  tbe  inhabitants  of  these  counties;  and  on  reference  to  tbe 
twelve  Jndgea,  according  to  lord  Coke,  it  was  resolved  that  they  were  ancient  English 
Fhlres,  and  not  within  the  Jurisdiction  of  the  conncil  of  Wales;  '*and  vet,"  he  snb< 
Joinsp  **  the  commission  was  not  after  reformed  in  all  points  as  it  onght  to  have  been.** 
The  complAiats  of  thli  enactment  bad  begun  in  the  time  of  BliaBabetb. 
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conti*act.  But  it  appeared  that  the  commons  had  lost  their 
disposition  to  comply.  Time  had  been  given  them  to  calcu- 
late the  disproportion  of  the  terms,  and  the  perpetaal  burden 
that  lands  held  by  knights'  service  must  endnre.  They  had 
reflected,  too,  on  the  king's  prodigal  humor,  the  rapacity  of 
the  Scots  In  his  service,  and  the  probability  that  this  addi- 
tional revenue  would  be  wasted  without  sustaining  the  na- 
tional honor,  or  preventing  future  applications  for  money. 
They  saw  that,  after  all  the  specious  promises  by  which  they 
had  been  led  on,  no  redress  was  to  be  expected  as  to  those 
grievances  they  had  most  at  heaii;;  that  the  ecclesiastical 
courts  would  not  be  suffei'ed  to  lose  a  jot  of  their  jurisdic- 
tion ;  that  illegal  customs  were  still  to  be  levied  at  the  out- 
ports  ;  that  proclamations  were  still  to  be  enforced  like  acts 
of  parliament.  Great  coldness  accordingly  was  displayed  in 
their  proceedings,  and  in  a  shoit  time  this  distinguished  par- 
liament, after  sitting  nearly  seven  years,  was  dissolved  by 
proclamation. 

§  13.  It  was  now  perhaps  too  late  for  the  king,  by  any  re- 
form or  concession^  to  regain  that  public  esteem  which  he 
had.  foifeited.    Deceived  by  an  overweening  opinion  of  hts 
own  learning,  which  was  not  inconsiderable,  oi  his  general 
abilities,  which  were  far  from  contemptible,  and  of  his  capac- 
ity for  government,  which  was  very  small,  and  confirmed  in 
this  delusion  by  the  disgraceful  flattery  of  his  courtiers  and 
bishops,  he  had  wholly  overlooked  the  real  difficulties  of  his 
position — as  a  foreigner,  rather  distantly  connected  with  the 
royal  stock,  and  as  a  native  of  a  hostile  and  hateful  kingdom 
come  to  succeed  the  most  renowned  of  sovereigns,  and  to 
grasp  a  sceptre  Ts^hich  deep  policy  and  long  experience  had 
taught  her  admirably  to  wield.     The  people  were  proud  of 
martial  glory ;  he  spoke  only  of  the  blessing  of  the  peace- 
makers :   they  abhon*ed  the  court  of  Spain ;  he  sought  its 
friendship :  they  asked  indulgence  for  scrupulous  conscien- 
ces;   he  would  bear  no  deviation  from  conformity:  they 
writhed  under  the  yoke  of  the  bishops,  whose  power  he 
thought  necessary  to  his  own — they  were  animated  by  a 
persecuting  temper  toward  the  catholics ;  he  was  averse  to 
exibreme  rigor :  they  had  been  used  to  the  utmost  frugality 
in  dispensing  the  public  treasure ;  he  squandered  it  on  un- 
worthy favorites :  they  had  seen  at  least  exterior  decency 
of  morals  prevail  in  the  queen's  court ;  they  now  heard  only 
of  its  dissoluteness  and  extravagance :  they  had  imbibed  an 
exclusive  fondness  for  the  common  law  as  the  source  of  their 
liberties  and  privileges ;  his  churchmen  and  courtiers,  but 
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none  more  than  himself,  talked  of  absolate  power  and  the 
imprescriptible  rights  of  monarohy. 

§14.  James  lost  in  1611  his  son  prince  Henry,  and  in  1612 
the  lord-treasurer  Salisbury.     He  showed  little  regret 'for 
the  former,  whose  high  spirit  and  great  popularity  afforded 
a  mortifying  contrast,  especially  as  the  young  prince  bad  not 
taken  sufficient  pains  to  disguise  his  contempt  for  his  father. 
Salisbury  was  a  very  able  man,  to  whom,  perhaps,  his  contem- 
poraries did  some  injustice.    The  ministers  of  wei^k  and  will- 
ful monarchs  are  made  answerable  for  the  mischiefs  they  are 
compelled  to  suffer,  and  gain  no  credit  for  those  which  they 
prevent.     Cecil  had  made  personal  enemies  of  those  who 
had  loved  Essex  or  admired  Raleigh,  as  well  as  those  who 
looked  invidiously  on  his  elevation.    It  was  believed  that 
the  desire  shown  by  the  house  of  commons  to  abolish  the 
feudal  wardships  proceeded  in  a  great  measure  from  the  cir- 
cumstance that  this  obnoxious  minister  was  master  of  the 
court  of  wards,  an  office  both  luci*ative  and  productive  of 
much  influence.    But  he  came  into  the  scheme  of  abolishing 
it  with  a  readiness  that  did  him  credit.    His  chief  pniise, 
however,  was  his  management  of  continental  relations.  .The 
only  minister  of  Jameses  cabinet  who  had  been  trained  ifi 
the  councils  of  Elizabeth,  he  retailed  some  of  her  jealousy 
of  Spain  and  <^her  regard  for  the  protestant  interests.    The 
court  of  Mjidnd,  aware  both  of  the  king's  pusillanimity  and 
of  his  &vorable  dispositions,  affected  a  tone  in  the  confer- 
ences held  in  1604  aoont  a  treaty  of  peace  which  Elizabeth 
would  have  resented  in  a  very  different  manner.     On  this 
occasion  he  not  only  deserted  the  United  Provinces,  but 
gave  hopes  to  Spain  that  he  might,  if  they  persevered  in  their 
obstinacy,  take  part  against  them.     Nor  have  I  any  doubt 
that  his  blind  attachment  to  that  power  would  have  precip- 
itated him  into  a  ruinous  connection,  if  Cecil's  wisdom  had 
not  influenced  his  councils.     During  this  minister's  life  our 
foreign  politics  seem  to  have  been  conducted  with  as  much 
firmness  and  prudence  as  his  master's  temper  would  allow; 
the  mediation  of  England  was  of  considerable  service  in 
bringing  about  the  great  truce  of  twelve  years  between 
Spain  and  Holland  in  1609;  and  in  the  dispute  which  sprang 
up  soon  afterward  concerning  the  succession  to  the  duchies 
of  Cleves  and  Juliers,  a  dispute  which  threatened  to  mingle 
in  arms  the  catholic  and  protestant  parties  throughout  Eu- 
rope, our  councils  were  full  of  a  vigor  and  promptitude  un- 
usual in  this  reign,  nor  did  any  thing  but  the  assassination 
of  Henry  IV.  prevent  the  appearance  of  an  English  army  in 
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the  Netherlands.  It  must  at  least  be  confessed  that  the 
king's  affaire,  both  at  home  and  abroad,  wei-e  far  woi-se  con- 
ducted after  the  death  of  the  earl  of  Salisbury  than  before. 

§15.  The  administration  found  an  important  disadvan- 
tage, about  this  time,  in  a  sort  of  defection  of  sir  Edward 
Coke  (more  usually  called  lord  Coke),  chief -justice  of  the 
king's  bench,  from  the  side  of  prerogative.  He  was  a  man 
of  strong  though  nan'ow  intellect;  confessedly  the  greatest 
master  of  English  law  that  had  ever  appeared,  but  proud  and 
overbearing,  a  flatterer  and  tool  of  the  court  till  he  had  ob- 
tained his  ends,  and  odious  to  the  nation  for  the  brutal  man- 
ner in  which,  as  attoraey-general,  he  had  behaved  toward  sir 
Walter  Raleigh  on  his  trial.  In  raising  him- to  the  post  of 
chief-justice  the  council  had  of  couree  relied  on  finding  his 
unfathomable  stores  of  precedent  subservient  to  their  par- 
poses.  But,  soon  after  his  promotion,  Coke,  from  various 
causes,  began  to  steer  a  more  independent  course.  He  was 
little  formed  to  endure  a  competitor  in  his  own  profession, 
and  lived  on  ill  terms  both  with  the  lord-chancellor  Egerton, 
and  with  the  attorney-general,  sir  Francis  Bacon,  "fiie  lat- 
ter had  long  been  his  rival  and  enemy.  Discountenanced  by 
Elizabeth,  who,  against  the  importunity  of  Essex,  had  luisoil 
Coke  over  his  head,  that  great  and  aspiring  genius  was  now 
high  in  the  king's  favor.  The  chief-justice  si^ected  to  look 
down  on  one  as  inferior  to  him  in  knowledge  of  x)ur  munici- 
pal law,  as  he  was  superior  in  all  other  learning  and  in  all 
the  philosophy  of  jurisprudence.  And  the  mutual  enmity  of 
these  illustrious  men  never  ceased  till  each  in  his  turn  sa- 
tiated his  revenge  by  the  other's  fall.  Coke  was  also  much 
offended  by  the  attempts  of  the  bishops  to  emancipate  their 
ecclesiastical  courts  from  the  civil  jurisdiction.  But  as  the 
king  and  some  of  the  council  rather  favored  these  episcopal 
pretensions,  they  were  troubled  by  what  they  deemed  bis  ob- 
stinacy, and  discovered  more  and  more  that  they  had  to  deal 
with  a  most  impracticable  spirit. 

It  would  be  invidious  to  exclude  from  the  motives  that 
altered  lord  Coke's  behavior  in  matters  of  prerogative  his 
real  affection  for  the  laws  of  the  land,  which  novel  systems, 
broached  by  the  churchmen  and  civilians,  threatened  to  sub- 
vert. In  Bates's  case,  which  seems  to  have  come  in  some 
sha])e  extra-judicially  before  him,  he  had  delivered  an  opin- 
ion in  favor  of  the  Icinc^'s  right  to  impose  at  the  ontports; 
but  so  cautiously  guarded,  and  bottomed  on  such  different 
grounds  from  those  taken  by  the  barons  of  the  exchequer, 
that  it  could  not  be  cited  in  favor  of  any  fresh  encroach- 
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meiitB.  He  now  performed  a  gi*eat  service  to  his  country. 
The  practice  of  issning  proclamations,  by  way  of  temporary 
regulation  jndecd,  but  interfering  with  the  subject's  hberty, 
in  cases  unprovided  for  by  parliament,  had  grown  still  more 
usual  than  under  Elizabeth.  Coke  was  sent  for  to  attend 
some  of  the  council,  who  might  perhaps  have  reason  to  con- 
jecture his  sentiments,  and  it  was  demanded  whether  the 
king,  by  his  proclamation,  might  prohibit  new  buildings 
about  London,  and  whether  he  might  prohibit  the  making 
of  starch  from  wheat.  This  was  during  the  session  of  par* 
liament  in  1610,  and  with  a  view  to  what  answer  the  king 
should  make  to  the  commons'  remonstrance  against  these 
proclamations.  Coke  replied  that  it  was  a  matter  of  sreat 
importance,  on  which  he  would  confer  with  his  brethren. 
This  was  agreed  to  by  the  council  and  three  judges,  besides 
Coke,  appomted  to  consider  it.  They  resolved  that  the  king, 
by  his  proclamation,  can  not  create  any  offense  which  was 
not  one  before;  for  then  he  might  alter  the  law  of  the  land 
in  a  high  point;  for  if  he' may  create  an  offense  where  none 
is,  upon  that  ensues  fine  and  imprisonment.  It  was  also  re- 
solved tlfat  the  king  hath  no  prerogative  but  what  the  law 
of  the  land  allows  him.  But  the  king,  for  the  prevention  of 
offenses,  may  by  proclamation  admonish  all  his  subjects  that 
they  keep  the  Jaws  and  do  not  offend  them,  upon  punishment 
to  be  inflicted  by  the  law  ;  and  the  neglect  of  such  proclama- 
tion, Coke  says,  aggravates  the  offense.  Lastly,  they  resolved 
that,  if  an  oftense  be  not  punishable  in  the  star-chamber,  the 
prohibition  of  it  by  proclamation  can  not  make  it  so.  Afler 
this  resolution,  the  report  goes  on  to  remark,  no  proclamation 
imposing^fine  and  imprisonment  was  made. 

g  16.  By  the  abrupt  dissolution  of  parliament  James  was 
left  nearly  in  the  same  necessity  as  before :  their  subsidy  be- 
ing by  no  means  sufficient  to  defray  his  expenses,  far  less  to 
discharge  his  debts.  He  had  frequently  betaken  himself  to 
the  usual  resource  of  applying  to  private  subjects,  especially 
rich  merchants,  for  loans  of  money.  These  loans,  which  bore 
no  interest,  and  for  the  repayment  of  which  there  was  no  se- 
curity, disturbed  the  prudent  citizens,  especially  as  the  coun- 
cil used  to  solicit  them  with  a  degree  of  importunity  at  least 
boi*dering  on  compulsion.  Forced  loans  or  benevolences  were 
directly  prohibited  by  an  act  of  Richard  IIL,  whose  laws, 
however  the  court  might  sometimes  throw  a  slur  upon  his 
usurpation,  had  always  been  in  the  statute-book.  After  the 
dissolution  of  1610,  Jamis  attempted  as  usual  to  obtain  loans; 
but  the  merchants,  grown  bolder  with  the  spirit  of  the  times, 
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refused  him  the  accommodation.  He  bad  recourse  to  another 
method  of  raising  money,  unprecedented,  I  believe,  before  his 
reign,  though  long  practiced  in  France,  the  sale  of  honors 
He  sold  several  peerages  for  considerable  sums,-  and  created 
a  new  order  of  hereditary  knights,  called  baronets^  who  paid 
£1000  each  for  their  patents* 

§  17.  Such  resources,  however,  being  evidently  insufficient 
and  temporary,  it  was  almost  indispensable  to  try  once  more 
the  temper  of  a  |>arliameut.  This  was  strongly  urged  by 
Bacon,  whose  fertility  of  invention  rendered  liim  constitu- 
tionally sanguine  of  success.  He  submitted  to  the  king  that 
there  were  expedients  for  more  judiciously  managing  a  house 
of  commons  than  Cecil,  upon  whom  he  was  too  willing  to 
throw  blame,  had  done  with  the  last :  that  some  of  those 
who  had  been  most  forward  in  opposing  were  now  won  over, 
such  as  Neville,  Yelverton,  Hyde,  Crew,  Dudley  Digges; 
that  much  might  be  done  by  forethought  toward  filling  the 
house  with  well-affected  persons,  %vinning  or  blinding  the 
lawyers,  whom  he  calls  '^  the  literse  vocales  of  the  house,^' 
and  drawing  the  chief  constituent  bodies  of  the  assembly, 
the  country  gentlemen,  the  merchants,  the  courti^trs,  to  act 
for  the  king's  advantage ;  that  it  would  bo  expedient  to  ten- 
der voluntarily  certain  graces  and  modifications  of  the  king's 
prerogative,  such  as  might  with  smallest  injury  be  conceded, 
lest  they  should  be  first  demanded,  and  in  order  to  save  more 
important  points.  This  advice  was  seconded  by  sir  Henry 
Neville,  an  ambitious  man,  who  had  narrowly  escaped  in  the 
queen's  time  for  having  tampered  in  Essex's  conspiracy,  and 
had  much  promoted  the  opposition  in  the  late  parliament, 
but  was  now  seeking  the  post  of  secretary  of  state.  Neville, 
and  others  who,  like  him,  professed  to  understand  the  tem- 
per of  the  commons,  and  to  facilitate  the  king's  dealinjzs  with 
them,  were  called  undertakers.  This  circumstance,  like  sev- 
eral othera  in  the  present  I'eign,  is  curious,  as  it  shows  the 
rise  of  a  systematic  parliamentary  influence,  which  was  one 
day  to  become  the  mainspring  of  government 

T^eville,  however,  and  h]s  associates,  had  deceived  the 
courtiers  with  ]|romises  they  could  not  realize.  It  was  re- 
solved to  announce  certain  intended  graces  in  the  speech 
from  the  throne ;  that  is,  to  declare  the  king's  readiness  to 
pass  bills  that  might  remedy  some  grievances  and  retrench 
a  part  of  his  prerogative  These  proffered  amendments  of 
the  law,  thougli  eleven  in  number,  failed  altogether  of  giving 
the  content  that  had  been  fully  expe^^ed.  Except  the  repeal 
,  of  a  strange  act  of  Henry  YuL,  allowing  the  king  to  make 
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such  laws  as  he  should  think  fit  for  the  principality  ofWales 
without  consent  of  parliament,  none  of  them  could  perhaps 
be  reckoned  of  any  constitutional  importance.  In  all  doma- 
nial and  fiscal  causes,  and  wherever  the  private  intei-ests  of 
the  crown  stood  in  competition  with  those  of  the  subject,  the 
former  enjoyed  enormous  and  superior  advantages,  whereof 
what  is  strictly  called  its  prerogative  was  pnncipally  com- 
posed. The  terms  of  prescription  that  bound  other  men's 
right,  the  rules  of  pleading  and  procedure  established  for  the 
sake  of  truth  and  justice,  did  not  in  general  oblige  the  king. 
It  was  not  bjr  doing  away  a  very  few  of  these  invidious  and 
oppressive  distinctions  that  the  crown 'could  be  allowed  to 
keep  on  foot  still  more  momentous  abuses.  The  commons  of 
1614  accordingly  went  at  once  to  the  charactenstic  grievance 
of  this  reign,  the  customs  at  the  outpoits.  They  had  grown 
so  confident  in  their  cause  by  ransacking  ancient  records,  that 
a  unanimous  vote  passed  against  the  king's  right  of  imposi- 
tion ;  not  that  there  were  no  courtiers  in  the  house,  but  the 
cry  was  too  obstreperous  to  be  withstood.  They  demanded 
a  conference  on  the  subject  with  the  lords,  who  preserved  a 
kind  of  mediating  neutrality  throughout  this  reign.  This  ill- 
humor  of  the  commons  disconcerted  those  who  had  relied  on 
the  undertakers.  But  as  the  secret  of  these  men  had  not 
been  kept,  their  project  considerably  aggravated  the  prevail- 
ing discontent.  The  king  had  positively  denied  in  his  first 
speech  that  there  were  any  such  undertakers;  and  Bacon, 
then  attorney-general,  laughed  at  the  chimerical  notion  that 
private  men  should  undertake  for  all  the  commons  of  En- 
gland. That  some  persons,  however,  had  obtained  that  name 
at  court,  and  held  out  such  promises,  is  at  present  out  of 
doubt ;  and  indeed  the  king,  forgetful  of  his  former  denial, 
expressly  confessed  it  on  opening  the  session  of  1621. 

Amidst  these  heats  little  progress  was  made ;  and  no  one 
took  up  the  essential  business  of  supply.  The  king  at  length 
sent  a  message  re(|uesting  that  a  supply  might  be  granted, 
with  a  thi'eat  of  dissolving  parliament  unless  it  were  done. 
But  the  days  of  intimidation  were  gone  by.  The  house 
voted  that  they  would  first  proceed  with  the  business  of  im- 
positions, and  postpone  supply  till  their  grievances  should  be 
i-edressed.  Aware  of  the  impossibility  of  conquering  their 
resolution,  the  king  carried  his  measu^  into  efifect  by  a  dis- 
solution. They  had  sat  about  two  months,  and,  what  is  per- 
haps unprecedented  in  our  history,  had  not  passed  a  single 
bill.  James  followed  up  this  strong  step  b^  one  still  moip 
vigorous.    Several  members,  who  had  distinguished  them- 
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selves  by  warm  laDguage  against  the  goveiiimont,  wei-e  ar- 
i-ested  ai'ter  the  dissolution,  and  kept  for  a  short  time  in  cus- 
tody ;  a  manifest  violation  of  that  freedom  of  speech,  with- 
out which  no  assembly  can  be  independent,  and  which  is  the 
stipulated  privilege  of  the  house  of  t^ommons. 

1 18.  It  was  now  evident  that  James  could  never  expect 
to  DC  on  terms  of  harmony  with  a  parliament,  unless  by  sur- 
rendering pretensions  which  not  only  were  in  his  eyes  indis- 
pensable to  the  lustre  of  his  monarchy,  but  from  which  he 
derived  an  income  that  he  had  no  means  of  replacing.  He 
went  on  accordingly  for  six  years,  supplying  his  exigencies 
by  such  precarious  resources  as  circumstances  might  nimish. 
He  restored  the  towns  mortgaged  by  the  Dutch  to  Elizabeth 
on  payment  of  2,700,000  florins,  about  one-third  of  the  origi- 
nal debt.  The  enormous  fines  imposed  by  the  star-chamber, 
though  seldom,  I  believe,  enforced  to  their  utmost  extent, 
must  have  considerably  enriched  the  exchequer.  It  is  said 
by  Carte  that  some  Dutch  merchants  paid  fines  to  the  amount 
of  £133,000  for  expoitiug  gold  coin.  But  still  greater  profit 
was  hoped  from  the  requisition  of  that  more  than  half  invol- 
untary contribution,  miscalled  a  benevolence.  It  began  by 
a  subscription  of  the  nobility  and  principal  pei'sons  about  the 
court.  Letters  were  sent  written  to  the  sherifis  and  magis- 
trates, directing  them  to  call  on  people  of  ability.  It  had  al- 
ways been  supposed  doubtful  whether  the  statute  of  Richard 
in.  abrogating  '^  exactions,  called  benevolences,^'  should  ex- 
tend to  voluntary  gifts  at  the  solicitation  of  the  crown.  The 
language  used  in  that  act  certainly  implies  that  the  pretend- 
ed benevolences  of  Edward's  i^eign  had  been  extorted  against 
the  subjects'  will ;  yet  if  positive  violence  Were  not  employ- 
ed, it  seems  difficult  to  find  a  legal  criterion  by  which  to  dis- 
tinguish the  efiects  of  willing  loyalty  from  those  of  fear  or 
shame.  Loi-d  Coke  is  said  to  have  at  firat  declared  that  the 
king  could  not  solicit  a  benevolence  from  his  subjects,  but  to 
have  afterward  retracted  his  opinion  and  pronounced  in  fa- 
vor of  its  legality.  To  this  second  opinion  he  adheres  in  his 
"Reports."  While  this  business  was  pending,  Mr.  Oliver 
St.  John  wrote  a  letter  to  the  mayor  of  Marlborough,  ex- 
plaining his  reasons  for  declining  to  contribute,  founded  on 
the  several  statutes  which  he  deemed  applicable,  and  on  the 
impropriety  of  partmular  men  opposing  their  judgment  to 
the  commons  in  parnament,  who  had  refused  to  grant  any 
subsidy.  This  argument,  in  itself  exasperating,  he  followed 
up  by.  somewhat  blunt  observations  on  the  king.  His  letter 
came  under  the  consideration  of  the  star-chaml^r,  where  the 
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offense  havini^  been  severely  descanted  upon  by  the  attorney- 
general,  Mr.  ^t.  John  was  sentenced  to  a  fine  of  £5000  and 
to  imprisonment  during  pleasure. 

Coke,  though  still  much  at  the  council-board,  was  regarded 
with  increasing  dislike  on  account  of  his  imcorapromising  hu- 
mor. This  he  had  occasion  to  display  in  perhaps  the  worst 
and  most  tyrannical  act  of  king  James's  i*eign,  the  prosecution 
of  one  Peacham,  a  minister  in  Somersetshire,  for  high  treason. 
A  sermon  had  been  found  in  this  man's  study  (it  does  not 
appear  what  led  to  the  search),  never  preached,  nor,  if  judge 
CoKe  is  right,  intended  to  be  preached,  containing  such  sharp 
censures  upon  the  king,  and  invectives  against  the  govern- 
ment, as,  had  they  been  published,  would  have  amounted  to 
a  seditions  libel.  But  commdn  sense  revolted  at  constru- 
ing it  into  treason  under  the  statute  of  Edward  III.,  as  a 
compassing  of  the  king's  death.  James,  however,  took  it  up 
with  indecent  eagerness.  Peacham  was  put  to  the  rack,  and 
examined  upon  various  interrogatories,  as  it  is  expressed  by 
secretary  Winwood,  "  before  torture,  in  torture,  between  tor- 
ture, and  after  torture."  Nothing  could  be  drawn  from  him 
as  to  any  accomplices,  nor  any  explanation  of  his  design  in 
writing  the  sermon ;  which  was  probably  but  an  intemperate 
effusion,  so  common  among  the  puritan  clergy.  It  was  nec- 
essary, therefore,  to  rely  on  this  as  the  overt  act  of  treason. 
Aware  of  the  difficulties  that  attended  this  course,  the  king 
directed  Bacon  previously  to  confer  with  the  judges  of  the 
king's  bench,  one  by  one,  in  order  to  secure  their  determina- 
tion for  the  crown.  Coke  objected  that  "such  particular, 
and,  as  he  called  it,  auricular  taking  of  opinions  was  not 
according  to  the  custom  of  this  realm."  The  other  three 
judges,  having  been  tampered  with,  agreed  to  answer  such 
questions  concerning  the  case  as  the  king  might  direct  to  be 
put  to  them  ;  yielding  to  the  sophism  that  every  jtldge  was 
bound  by  his  oath  to  give  counsel  to  his  majesty.  The  chief- 
justice  continued  to  maintain  his  objection  to  this  separate 
closeting  of  judges ;  yet,  finding  himself  abandoned  by  his 
colleagues,  consented  to  give  answers  in  writing,  which  seem 
to  have  been  merely  evasive.  Peacham  was  brought  to  trial, 
and  found  guilty,  but  not  executed,  dying  in  prison  a  few 
months  after. 

§  19.  It  was  not  long  before  the  intrepid  chief-justice  in- 
curred again  the  council's  displeasure.  This  will  require,  for 
the  sake  of  part  of  ray  readers,  some  little  previous  explana- 
tion. The  equitable  jurisdiction,  as  it  is  called,  of  the  court 
of  chancciy  appears  to  have  been  derived  from  that  exten- 
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si ve  judicial  power  which,  in  early  times,  the  king's  ordinary 
council  had  exercised.  The  chancellor,  as  one  of  the  highest 
officei*s  of  Btat^,  took  a  great  share  in  the  counciPs  business ; 
and  when  it  was  not  sitting,  he  had  a  court  of  his  own,  with 
jurisdiction  in  many  important  matters,  out  of  which  proc- 
ess to  compel  appearance  of  parties  might  at  any  time  em- 
anate. It  IS  not  unlikely,  therefore,  that  redress,  in  matters 
beyond  the  legal  province  of  the  chancellor,  was  occasional- 
ly given  through  the  paramount  authority  of  this  court.  We 
find  the  council  and  the  chancery  named  together  in  rnany 
remonstrances  of  the  commons  against  this  interference  with 
private  rights,  from  the  time  of  Kichard  II.  to  that  of  Hen- 
ry VL  It  was  probably  in  the  former  reign  that  the  chan- 
cellor began  to  establish  systematically  his  peculiar  restrain- 
ing jurisdiction.  This  originated  in  the  practice  of  feoffments 
to  uses,  by  which  the  feoffee,  who  had  legal  seizin  of  the  land, 
stood  bound  by  private  engagement  to  suffer  another,  called 
the  cestui  que  use,  to  enjoy  its  use  and  possession.  Such  fidu- 
ciary estates  were  well  known  to  the  Koman  jurists,  but  in- 
consistent with  the  feudal  genius  of  our  law.  The  courts  of 
justice  gave  no  redress,  if  the  feoffee  to  uses  violated  his  trust 
by  detaining  the  land.  To  remedy  this,  an  ecclesiastical  chan- 
cellor devised  the  writ  of  subpoena,  compelling  him  to  answer 
upon  oath  as  to  his  trust.  It  was  evidently  necessary  also 
to  restrain  him  from  proceeding,  as  he  might  do,  to  obtain 
possession ;  and  this  gave  rise  to  injunctions,  that  is,  prohibi- 
tions to  sue  at  law,  the  violation  of  which  was  punishable  by 
imprisonment  as  a  contempt  of  court.  Other  instances  of* 
breach  of  trust  occurred' in  personal  contracts,  and  cases  also 
wherein,  without  any  trust,  there  was  a  wrong  committed 
beyond  the  competence  of  the  courts  of  law  to  redress ;  to 
all  which  the  process  of  subpoena  was  made  applicable.  This 
extension  of  a  novel  junsdiction  was  partly  owing  to  a  fun- 
damental principle  of  our  common  law,  that  a  defendant  can 
not  be  examined ;  so  that,  if  no  witness  or  written  instrument 
could  be  produced  to  prove  a  demand,  the  plaintiff  was  whol- 
ly debarred  of  justice:  but  in  a  still  greater  degree  to  a 
strange  narrowness  and  scrupulosity  of  the  judges,  who,  fear^ 
ful  of  quitting  the  letter  of  their  precedents,  even  with  the 
clearest  analogies  to  guide  them,  repelled  so  many  just  suits, 
and  set  up  rules  of  so  much  hardship,  that  men  were  thank- 
ful to  embrace  the  relief  held  out  by  a  tribunal  acting  in  a 
more  rational  spirit.  This  error  the  common  lawyers  began 
to  discover  in  time  to  resume  a  great  part  of  their  jurisdic- 
tion in  matters  of  contract,  which  would  otherwise  have  es- 
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caped  from  them.  They  made,  too,  ao  apparently  successful 
effort  to  recover  their  exclusive  authority  over  real  property, 
by  obtaining  a  statute  for  turning  uses  into  possession ;  that 
is,  for  annihilating  the  fictitious  estate  of  the  feoffee  to  uses, 
and  vesting  the  legal  as  well  as  equitable  possession  in  the 
cestui  que  use.  But  this  victory,  if  I  may  use  such  an  ex- 
pression (since  it  would  have  freed  them,  in  a  most  impoi^ 
tant  point,  from  the  chancellor's  control),  they  threw  away  by 
one  of  those  timid  and  narrow  constructions  which  had  al- 
ready turned  so  much  to  their  prejudice;  and  they  permit- 
ted trust  estates,  by  the  introduction  of  a  few  moi*e  words 
into  a  conveyance,  to  maintain  their  ground,  contradistin- 
guished from  the  legal  seizin,  under  the  protection  and  guar- 
antee, as  before,  of  the  courts  of  equity. 

The  particular  limits  of  this  equitable  jurisdiction  were  as 
yet  exceedingly  indefinite.  The  chancellors  were  generally 
prone  to  extend  them ;  and  being  at  the  same  time  ministers 
of  state  in  a  government  of  very  arbitrary  temper,  regarded 
too  little  that  course  of  precedent  by  which  the  other  judges 
held  themselves  too  strictly  bound.  The  cases  reckoned  cog- 
nizable in  chancery  gi*ew  silently  more  and  more  numerous; 
but  with  little  overt  opposition  fi*om  the  courts  of  law  till 
the  time  of  sir  Edward  Coke.  That  great  master  of  the  com- 
mon law  was  inspired  not  only  with  the  jealousy  of  this  ir- 
regular, and  encroaching  jurisdiction  which  most  lawyers 
seem  to  have  felt,  but  with  a  tenaciousness  of  his  own  dig- 
nity, and  a  personal  enmity  toward  Egerton,  who  held  the 
great  seal.  It  happened  that  an  action  was  tried  before  him, 
the  precise  circumstances  of  which  do  not  appear,  wherein 
the  plaintiff  lost  the  verdict  in  consequence  of  one  of  his  wit- 
nesses being  artfully  kept  away.  He  had  recourse  to  the 
court  of  chancery,  filing  a  bill  against  the  defendant  to  make 
him  answer  upon  oath,  which  he  refused  to  do,  and  was  com- 
mitted for  contempt.  Indictments  were  upon  this  preferred, 
at  Coke's  instigation,  against  the  parties  who  had  filed  the 
bill  in  chancery,  their  counsel  and  solicitors,  for  suing  in  an- 
other court  after  judgment  obtained  at  law;  which  was  al- 
leged to  be,  contrary  to  the  statute  of  preemunire.  But  the 
grand  jury,  though  pressed,  as  is  said,  by  one  of  the  judges, 
threw  out  these  indictments.  The  king,  already  incensed 
with  Coke,  and  stimulated  by  Bacon,  thought  this  too  great 
an  insult  upon  his  chancellor  to  be  passed  over.  He  first  di- 
rected Bacon  and  others  to  search  for  precedents  of  cases 
-  where  relief  had  been  given  in  chapcery  after  judgment  at 
law.    They  reported  that  there  was  a  series  of  such  prece- 
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dents  from  the  time  of  Henry  VIII. :  and  some  where  the 
chancellor  had  enteitained  suits  even  afler  execution.  The 
attorney-general  was  directed  to  prosecute  in  the  star-cham- 
ber those  who  had  prefen*ed  the  indictments;  and  as  Coke 
had  not  been  ostensibly  implicated  in  the  business,  the  king 
contented  himself  with  making  an  order  in  the  council-book, 
declaring  the  chancellor  not  to  have  exceeded  his  jurisdic- 
tion. 

§  20.  The  chief-justiee  almost  at  the  same  time  gave  an- 
other provocation,  which  exposed  him  more  directly  to  the 
court's  resentment.  A  cause  happened  to  be  argued  in  the 
court  of  king's  bench,  wherein  the  validity  of  a  particular 
grant  of  a  benefice  to  a  bishop  to  be  held  in  commendam, 
that  is,  along  with  his  bishopric,  came  into  question ;  and  the 
counsel  at  the  bar,  besides  the  special  points  of  the  case,  had 
disputed  the  king's  general  preroga.tive  of  making  such  a 
grant.  The  king,  on  receiving  information  of  this,  signified 
to  the  chief-justice,  through  the  attorney-general,  that  he 
would  not  have  the  court  proceed  to  judgment  till  he  had 
spoken  with  them.  Coke  requested  that  similar  lettem  might 
be  written  to  the  judges  of  all  the  courta  This  having  been 
done,  they  assembled,  and,  by  a  letter  subscribed  with  all 
their  hands,  certified  his  majesty  that  thejr  were  bound  by 
their  oaths  not  to  regard  any  lettere  that  might  come  to  them 
contrary  to  law,  but  to  do  the  law  notwithstanding ;  that 
they  held  with  one  consent  the  attorney-general's  letter  to 
be  contrary  to  law,  and  such  as  they  could  not  yield  to,  and 
that  they  had  proceeded  according  to  their  oath  to  argue  the 
cause. 

The  king,  who  was  then  at  Newmarket,  returned  answer 
that  he  would  not  suffer  his  prerogative  to  be  wounded,  un-  , 
der  pretext  of  the  interests  of  private  persons ;  that  it  had 
already  been  more  boldly  dealt  with  in  Westminster  Hall 
than  in  the  reigns  of  preceding  princes,  which  popular  and 
unlawful  liberty  he  would  no  longer  endure ;  that  their  oath 
not  to  delay  justice  was  not  meant  to  prejudice  the  king's 
prerogative ;  concluding  that  out  of  his  absolute  power  and 
authority  royal  he  commanded  them  to  forbear  meddling  any 
further  in  the  cause  till  they  should  hear  his  pleasure  from 
his  own  mouth.  Upon  his  return  to  London  the  twelve 
judges  appeared  as  culprits  in  the  council-chamber.  The 
king  set  foith  their  misdemeanors,  both  in  substance  and  in 
the  tone  of  their  letter.  He  observed  that  the  judges  ought 
to  check  those  advocates  who  presume  to  ar&fue  against  his 
prerogative;  that  the  popular  lawyers  had  Deen  the  men, 
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ever  eince  his  accession,  ^who  had  trodden  in^all  parliaments 
upon  itythoagh  the  law  could  never  be  respected  if  the  king 
were  not  reverenced;  that  he  had  a  double  prerogative — 
whereof  the  one  was  ordinary,  and  had  relation  to  his  pri- 
vate interest,  which  might  be  and  was  every  day  disputea  in 
Westminster  Hall ;  the  other  was  of  a  higher  nature,  refer- 
ring to  his  supreme  and  imperial  power  and  sovereignty, 
which  ought  not  to  be  disputed  or  handled  in  vulgar  argu- 
ment; but  that  of  late  the  courts  of  common  law  are  grown 
so  vast  and  transcendent,  as  they  did  both  meddle  with  the 
king^s  prerogative,  and  had  encroached  upon  all  other  coni*ts 
of  justice.  He  commented  on  the  form  of  the  letter  as  high- 
ly indecent ;  certifying  him  merely  w^iat  they  had  done,  in- 
stead of  submitting  to  his  princely  judgment  what  they 
should  do. 

Alter  this  harangue  the  judges  fell  upon  their  knees,  and 
acknowledged  their  error  as  to  the  form  of  the  letter.  But 
Coke  entered  on  a  defense  of  the  substance,  maintaining  the 
delay  required  to  be  against  the  law  and  their  oaths.  The 
king  required  *the  chancellor  and  attorney-general  to  deliver 
their  opinions ;  which,  as  ma^  be  supposed,  were  diametric- 
ally opposite  to  those  of  the  chief-justice.  These  being  heard, 
the  following  question  was  put  to  the  judges :  Whether,  if 
at  any  time,  in  a  case  depending  before  the  judges,  his  maj- 
esty conceived  it  to  concern  him  either  in  power  or  profit, 
and  thereupon  required  to  consult  with  them,  and  that  they 
should  stay  proceedings  in  the  mean  time,  they  ought  not 
to  stay  accordingly?  They  all,  except  the  chief-justice,  de- 
clared that  they  would  do  so,  and  acknowledged  it  to  be 
their  duty;  Hobart,  chief-justice  of  the  common  pleas,  add- 
ing that  he  would  ever  trust  the  justice  of  his  majesty'^s  com- 
mandment. But  Coke  only  answei*ed  that,  when  the  case 
should  arise,  he  would  do  what  should  be  fit  for  a  judge  to 
do.  The  king  dismissed  them  all  with  a  command  to  keep 
the  limits  of  their  several  courts,  and  not  to  suffer  his  pre- 
rogative to  be  wounded ;  for  he  well  knew  the  true  and  an- 
cient common  law  to  be  the  most  favorable  to  kings  of  any 
law  in  the  world,  to  which  law  he  advised  them  to  apply 
their  studies. 

The  behavior  of  the  judges  in  this  inglorious  contention 
was  such  as  to  deprive  them  of  eveiy  shadow  of  that  confi- 
dence which  ought  to  be  reposed  in  their  integrity.  Hobart, 
Doddridge,  and  several  more,  were  men  of  much  considera- 
tion for  learning ;  and  their  authority  in  ordinary  matters  of 
law  is  still  held  high.    But,  having  been  induced  by  a  sense 
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of  duty,  or  through  the  asceudency  that  Coke  had  acquired 
over  them,  to  make  a  show  of  withstandiug  the  court,  they 
behaved  like  cowardly  rebels  who  surrender  at  the  first  dis- 
charge of  cannon ;  and  prostituted  their  integrity  and  their 
fame,  through  dread  of  losing  their  offices,  or  rather,  perhaps, 
of  incurring  the  unmerciful  and  ruinous  penalties  of  the  star- 
chamber. 

The  government  had  nothing  to  fear  from  such  recreants ; 
but  Coke  was  suspended  from  his  office,  and  not  long  after- 
ward dismissed.  Having,  however,  fortunately  in  this  i^espect, 
married  his  daughter  to  a  brother  of  the  duke  of  Buckingham, 
he  was  restored  in  about  three  years  to  the  privy  council, 
where  his  great  experience  in  business  render^  him  useful ; 
and  had  the  satisfaction  of  voting  for  an  enormous  fine  on 
his  enemy  the  earl  of  Suffolk,  late  high-treasurer,  convicted 
in  the  star-chamber  of  embezzlement.  In  the  parliament  of 
1621,  and  still  more  conspicuously  in  that  of  1628,  he  became, 
not  without  some  honorable  inconsistency  of  doctnne  as  well 
as  practice,  the  strenuous  asserter  of  libei*ty  on  the  piinciples 
of  those  ancient  laws  which  no  one  was  admitted  to  know  so 
well  as  himself;  redeeming,  in  an  intrepid  and  patriotic  old 
age,  the  faults  which  we  can  not  avoid  perceiving  in  his  ear- 
lier life. 

§  21.  The  unconstitutional  and  usurped  authority  of  the 
star-chamber  overrode  every  personal  right,  though  an  as- 
sembled parliament  might  assert  its  general  privileges.  Sev- 
eral remarkable  instances  in  history  illustrate  its  tyranny  and 
contempt  of  all  known  laws  and  liberties.  Two  puritans^ 
having  been  committed  by  the  high  commission  court  for 
refusing  the  oath  ex-officio,  employed  Mr.  Fuller,  a  bencher 
of  Gray's  Inn,  to  move  for  their  habeas  coi-pus;  which  he  did 
on  the  ground  that  the  high  commissioners  were  not  empow- 
ered to  commit  any  of  his  majesty's  subjects  to  prison.  This 
being  reckoned  a  heinous  offense,  he  was  himself  committed, 
at  Bancroft's  instigation  (whether  by  the  king's  pei*8onal  war^ 
rant,  or  that  of  the  council-board,  does  not  appear),  and  lay 
in  jail  to  the  day  of  his  death ;  the  archbishop  constantly 
opposing  his  discharge,  for  which  he  petitioned.  Whitelock, 
a  barrister  and  afterward  a  judge,  was  brought  before  the 
star-chamber  on  the  charge  of  having  given  a  private  opinion 
to  his  client,  that  a  certain  commission  issued  by  the  crown 
was  illegal.  This  was  said  to  be  a  high  contempt  and  slan- 
der of  the  king's  prerogative.  But,  after  a  speech  from  Ba- 
con in  aggravation  of  this  offense,  the  delinquent  was  dis- 
charged on  a  humble  submission.    Such,  too,  was  the  fate  of 
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a  more  distinguished  person  on  a  still  more  preposterous  ac- 
cusation. Selden^  in  his  "Histoiy  of  Tithes,  had  indirectly 
iveakened  the  claim  of  divine  right  which  the  high-church 
faction  pretended,  and  had  attacked  the  argument  from  pre- 
scription, deriving  their  legal  institution  from  the  age  of 
Charlemagne,  or  even  a  later  era.  Not  content  with  letting 
loose  on  him  some  staunch  polemical  writera,  the  bishops 
prevailed  on  James  to  summon  the  author  before  the  coun- 
cil This  proceeding  is  as  much  the  disgrace  of  England  as 
that  against  Galileo  nearly  at  the  same  time  is  of  Italy.  Sel- 
deo,  like  the  great  Florentine  astronomer,  bent  to  the  rod  of 
power,  and  made  rather  too  submissive  an  apology  for  enter- 
ing on  this  purely  historical  discussion. 

§  22.  Every  generous  mind  must  reckon  the  treatment  of 
Arabella  Stuart  among  the  hard  measures  of  despotism,  even 
if  It  were  not  also  grossly  in  violation  of  English  law.  Ex- 
posed by  her  high  descent  and  ambiguous  pretensions  to  be- 
come the  victim  of  ambitious  designs  wherein  she  did  not 
participate,  that  lady  may  be  added  to  the  sad  list  of  royal 
sufferers  who  have  envied  the  lot  of  humble  birth.  There  is 
not,  as  I  believe,  the  least  particle  of  evidence  that  she  was 
engaged  in  the  intrigues  of  the  catholic  party  to  place  her 
on  the  throne.  It  was,  however,  thought  a  necessary  pre- 
cantion  to  put  her  in  confinement  a  short  time  before  the 
qaeen's  death.  At  the  trial  of  Raleigh  she  was  present ;  and 
Cecil  openly  acquitted  her  of  any  share  in  the  conspiracy. 
She  enjoyed  aflcrward  a  pension  from  the  king,  and  might 
have  died  in  peace  and  obscurity,  had  she  not  conceived  an 
unhappy  attachment  for  Mr.  Seymour,  grandson  of  that  earl 
of  Hertford,  himself  so  memorable  an  example  of  the  perils 
of  ambitions  love.  They  were  privately  married ;  but/)n  the 
fact  transpiring,  the  council,  who  saw  with  jealous  eyes  the 
possible  union  of  tw5  dormant  pretensions  to  the  crown,  com- 
mitted them  to  the  Tower.  They  both  made  their  escape, 
but  Arabella  was  aiTested  and  brought  back.  Long  and 
hopeless  calamity  broke  down  her  mind ;  imploring  in  vain 
the  just  privileges  of  an  Englishwoman,  and  nearly  in  want 
of  necessaries,  she  died  in  prison,  and  in  a  state  of  lunacy, 
some  years  afterward.  And  this  through  the  oppression  of 
a  kinsman  whose  advocates  are  always  vaunting  his  good- 
nature !  Her  husband  became  the  famous  marquis  of  Hert- 
ford, the  faithful  counselor  of  Charles  I.,  and  pai-taker  of  his 
adversity. 

§  23.  Several  events,  so  well  known  that  it  is  hardly  nec- 
essary to  dwell  on  them,  aggravated  the  king^s  unpopulari- 
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ty  during  this  parliamentary  interval.  The  murder  of  Over- 
bury  burst  into  light,  and  revealed  to  an  indignant  nation 
the^king's  unworthy  favorite,  the  earl  of  Somerset,  and  the 
hoary  pander  of  that  favorite's  vices,  the  earl  of  Northamp- 
ton, accomplices  in  that  deep-laid  and  deliberate  atrocity. 
Nor  was  it  only  that  men  so  flagitious  should  have  swayed 
the  councils  of  this  country,  and  rioted  in  the  kin&^'s  favor. 
Strange  things  were  whispered,  as  if  the  death  of  Overbury 
was  connected  with  something  that  did  not  yet  transpire, 
and  which  every  effort  was  employed  to  conceal.  The  peo- 
ple, who  had  already  attributed  prince  Henry's  death  to  poi- 
son, now  laid  it  at  the  door  of  Somerset ;  but  for  that  con- 
jecture, however  highly  countenanced  at  the  time,  there 
could  be  no  foundation.  The  symptoms  of  the  prince's  ill- 
ness, and  the  appearances  on  dissection,  are  not  such  as  could 
result  from,  any  poison,  and  manifestly  indicate  a  malis^nant 
fever,  aggravated  perhaps  by  injudicious  treatment,  i  et  it 
is  ceilaiu  that  a  mystery  hangs  over  this  scandalous  tale  of 
O  verbury's  murder.  The  insolence  and  menaces  of  Somerset 
in  the  Tower,  the  shnnking  apprehensions  of  him  which  the 
king  could  not  conceal,  the  pains  taken  by  Bacon  to  prevent 
his  becoming  desperate,  and,  as  I  suspect,  to  mislead  tlie 
hearera  by  throwing  them  on  a  wrong  scent,  are  very  i-e- 
markable  circumstances  to  which,  after  a  good  deal  of  atten- 
tion, I  can  discover  no  probable  cine.  But  it  is  evident  that 
he  was  master  of  some  secret  which  it  would  have  highly 
prejudiced  the  king's  honor  to  divulge.    , 

§  24.  Sir  Walter  Raleigh's  execution  was  another  stain 
upon  the  reputation  of  James  I.  It  is  needless  to  mention 
that  he  fell  under  a  sentence  passed  fifteen  years  before,  on 
a  chatge  of  high  treason,  in  plotting  to  raise  Arabella  Stuart 
to  the  throne.  It  is  very  probable  that  this  charge  was,  part- 
ly at  least,  founded  in  truth ;  but  his  coifviction  was  obtained 
on  the  single  deposition  of  lord  Cobham,  an  accomplice,  a 
prisoner,  not  examined  in  court,  and  known  to  have  already 
retracted  his  accusation.  Such  a  v«*dict  was  thought  con- 
trary to  law,  even  in  that  age  of  ready  convictions.  It  was 
a  severe  measure  to  detain  for  twelve  years  in  prison  so  splon- 
3id  an  ornament  of  his  country,  and  to  confiscate  his  whole 
estate.  For  Raleigh's  conduct  in  the  expedition  to  Guiana 
there  is  not  much  excuse  to  make.  Rashness  and  want  of 
foresight  were  always  among  his  failings ;  else  he  would  not 
have  undertaken  a  service  of  so  much  hazard  without  obtain- 
ing a  regular  pai^don  for  his  former  offense.  But  it  might 
surely  be  urged  that  either  his  commission  was  absolutely 
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null,  or  that  it  operated  as  a  pardon ;  since  a  man  attainted 
of  treason  is  incapable  of  exercising  that  authority  which  is 
conferred  upon  him.  Be  this  as  it  may,  no  technical  reason- 
ing could  overcome  the  moral  sense  that  revolted  at  carry- 
ing the  original  sentence  unto  execution.  Raleigh  might  be 
amenable  to  punishment  for  the  deception  by  which  he  had 
obtained  a  commission  that  ought  never  to  have  issued ;  but 
the  nation  could  not  help  seeing  in  his  death  the  sacrifice  of 
the  bravest  and  most  renowned  of  Englishmen  to  the  ven- 
geance of  Spain. 

This  unfortunate  predilection  for  the  court  of  Madrid  had 
always  exposed  James  to  his  subjects'  jealousy.  They  con- 
nected it  with  an  inclination  at  least  to  tolerate  popery,  and 
with  a  dereliction  of  their  commercial  interests.  &ut  from 
the  time  that  he  fixed  his  hopes  on  the  union  of  his  son  with 
the  infanta,  the  popular  dislike  to  Spain  increased  in  propor- 
tion to  his  blind  preference.  If  the  king  had  not  systematic- 
ally disregarded  the  public  wishes,  he  could  never  have  set 
his  heart  on  this  impolitic  match ;  contrary  to  the  wiser  max- 
im he  had  laid  down  in  his  own  Basilicon  Doron,  never  to 
seek  a  wife  for  his  son  except  in  a  pi*otestant  family.  But 
his  absurd  pride  made  him  despise  the  uncrowned  princes  of 
Germany.  This  Spanish  policy  grew  much  more  odious  after 
the  memorable  events  of -1619 — the  election  of  the  king's  son- 
in-law  to  the  throne  of  Bohemia,  his  rapid  downfall,  and  the 
conquest  of  the  Upper  Palatinate  by  Austria.  If  James  had 
listened  to  some  sanguine  advisers,  he  would  in  the  first  in- 
stance have  supported  the  pretensions  of  Frederick.  But 
neither  his  own  views  of  public  law  nor  trae  policy  dictated 
such  an  intei*ference.  The  case  was  changed  after  the  loss  of 
his  hereditary  dominions,  and  the  king  was  sincerely  desirous 
to  restore  him  to  the  Palatinate ;  but  he  unreasonably  ex- 
pected that  he  could  effect  this  through  the  fnendly  media- 
tion of  Spain,  while  the  nation,  not  perhaps  less  unreasona- 
bly, were  clamorous  for  his  attempting  it  by  force  of  aims. 
In  this  agitation  of  tha  public  mind  he  summoned  the  parlia- 
ment that  met  in  February,  1621. 

§  25.  The  king's  speech  on  opening  the  session  was,  like  all 
he  had  made  on  former  occasions,  full  of  hopes  and  promises, 
taking  cheerfully  his  share  of  the  blame  as  to  past  disagree- 
ments, and  treating  them  as  little  likely  to  recur  though  all 
their  causes  were  still  in  operation.  He  displayed,  however, 
more  judgment  than  usual  in  the  commencement  of  this  par- 
liament. Among  the  methods  devised  to  compensate  the 
want  of  subsidies,  none  had  been  more  injurious  to  the  sub- 
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ject  than  patents  of  monopoly,  including  licenses  for  exclu- 
sively carrying  on  certain  trades.  Though  the  govemment 
was  principally  responsible  for  the  exactions  they  connived 
at,  and  from  which  they  reaped  a  large  benefit,  the  popular 
odium  fell  of  course  on  the  monopolists.  Of  these  the  most 
obnoxious  was  sir  Giles  Mompesson,  who,  having  obtained  a 
patent  for  gold  and  silver  thread,  sold  it  of  baser  metal.  This 
fraud  seems  neither  very  extraordinary  nor  very  important ; 
but  he  had  another  patent  for  licensing  inns  and  ale-bouses, 
wherein  lie  is  said  to  have  used  extreme  violence  and  oppres- 
sion. The  house  of  commons  proceed  to  investigate  Mom- 
pessoli's  delinquency.  Conscious  that  the  crown  had  with- 
drawn its  protection,  he  fled  beyond  sea.  One  Michell,  a  jus- 
tice of  peace,  who  had  been  the  instrument  of  his  tyranny, 
fell  into  the  hands  of  the  commons,  who  voted  him  incapable 
of  being  in  the  commission  of  the  peace,  and  sent  him  to  the 
Tower.  Entertaining  however,  upon  second  thoughts,  as  we 
must  presume,  some  doubts  about  their  competence  to  inflict 
this  punishment,  especially  the  foi-mer  pai*t  of  it,  they  took 
the  more  prudent  coui*se,  with  respect  to  Mompesson,  of  ap- 
pointing Noy  and  Hake  will  to  search  for  pi*eceaent8  in  order 
to  show  how  far  and  for  what  offenses  their  power  extended 
to  punish  delinquents  against  the  state  as  well  as  those  who 
offended  against  that  house.  The  result  appeara  some  days 
after,  in  a  vote  that  *^  they  must  join  with  the  lords  for  pun- 
ishing sir  Giles  Mompesson ;  it  being  no  offense  against  oar 
particular  house,  lior  any  member  of  it,  but  a  general  griev- 
ance." 

The  earliest  instance  of  parliamentary  impeachment,  or  of 
a  solemn  accusation  of  any  individual  by  the  commons  at  the 
bar  of  the  lords,  was  that  of  Lord  Latimer  in  the  year  1376. 
The  latest  hitherto  was  that  of  the  duke  of  Suffolk  in  1449. 
It  had  fallen  into  disuse,  partly  from  the  loss  of  that  control 
which  the  commons  had  obtained  under  Richard  11.  and  the 
Lancastrian  kings,  and  paitly  from  the  preference  the  Tudor 
princes  had  given  to  bills  of  attainder  or  of  pains  and  penal- 
ties, when  they  wished  to  turn  the  arm  of  parliament  against 
an  obnoxious  subject.  The  revival  of  this  ancient  mode  of 
proceeding  in  the  case  of  Mompesson,  though  a  remarkable 
event  in  our  constitutional  annals,  does  not  appear  to  have 
been  noticed  as  an  anomaly.  It  was  not,  indeed,  conducted 
according  to  all  the  forms  of  an  impeachment.  The  com- 
mons, requesting  a  conference  with  the  other  house,  informed 
them  generally  of  that  person's  offense,  but  did  not  exhibit 
any  distinct  articles  at  their  bar.    The  lords  took  up  them- 
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selves  the  inquiry ;  and^  having  become  satisfied  of  his  guilt, 
sent  a  message  to  the  commons  that  they  were  ready  to  pro- 
nonnce  sentence.  The  speaker,  accordingly,  attended  by  all 
the  house,  demanded  judgment  at  the  bar:  when  the  lords 
passed  as  heavy  a  sentence  as  could  be  awarded  for  any  mis- 
demeanor; to  which  the  king,  by  a  stretch  of  prerogative 
which  no  one  was  then  inclined  to  call  in  question,  was  pleased 
to  add  perpetual  banishment. 

The  wrath  of  the  commons  was  justly  aroused  against  that 
shameless  corruption  which  characterizes  the  reign  of  James 
heyond  every  other  in  our  history.  It  is  too  well  known 
how  deeply  the  greatest  man  of  that  age  was  taraished  by 
the  prevailing  iniquity.  Complaints  poured  in  against  the 
chancellor  Bacon  for  receiving  bribes  from  suitors  in  his 
court.  Some  have  vainly  endeavored  to  discover  an  excuse 
which  he  did  not  pretend  to  set  up,  and  even  ascribed  the 
prosecution  to  the  malevolence  of  sir  Edward  Coke.  But 
Coke  took  no  prominent  share  in  this  business ;  and  though 
some  of  the  charges  against  Bacon  may  not  appear  very 
heinous,  especially  for  those  times,  I  know  not  whether  the 
unanimous  conviction  of  such  a  man,  and  the  conscious  pusil- 
lanimity of  his  defense,  do  not  afford  a  more  irresistible  pre- 
sumption of  his  misconduct  than  anything  specially  alleged. 
He  was  abandoned  by  the  court,  and  had  previously  lost,  as  • 
I  rather  suspect,  Buckingham's  favor ;  but  the  king,  who  had 
a  sense  of  his  transcendent  genius,  remitted  the  fine  of  £40,000 
imposed  by  the  lords,  which  he  was  wholly  unable  to  pay. 

§  26.  There  was  much  to  commend  in  the  severity  prac- 
ticed by  the  house  toward  public  delinquents;  such  exam- 
ples being  far  more  likely  to  prevent  the  malvei*sation  of 
men  in  power  than  any  law  they  could  enact.  But  in  the 
midst  of  these  laudable  proceedings  they  were  hurried  by 
the  passions  of  the  moment  into  an  act  of  most  unwan*anta- 
ble  violence.  It  came  to  the  knowledge  of  the  house  that 
one  Floyd,  a  gentleman  confined  in  the  Fleet  prison,  had 
used  some  slighting  words  about  the  elector  palatine  and 
his  wife.  It  appeared,  in  aggravation,  that  he  was  a  Roman 
catholic.  Nothing  could  exceed  the  fury  into  which  the 
commons  were  thrown  by  this  very  insignificant  story.  A 
flippant  expression,  below  the  cognizance  of  an  ordinary 
court,  grew  at  once  into  a  portentous  ofiense,  which  they 
ransacked  their  invention  to  chastise.  After  sundry  novel 
and  monstrous  propositions,  they  fixed  upon  the  most  de- 
grading punishment  they  could  devise.  Next  day,  however, 
the  chancellor  of  the  exchequer  delivered  a  message,  that  the 
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king,  thanking  them  for  their  zeal,  bnt  desiring  that  it  should 
not  transport  them  to  inconveniences,  wonld  have  them  con- 
sider whether  they  conld  sentence  one  who  did  not  belong 
to  them,  nor  had  offended  against  the  house  or  any  mem- 
ber of  it ;  and  whether  they  could  sentence  a  denying  party, 
without  the  oath  of  witnesses ;  referring  them  to  an  entry 
on  the  rolls  of  parliament  in  the  first  year  of  Henry  IV.,  that 
the  judicial  power  of  parliament  does  not  belong  to  the  com- 
mons. He  would  have  them  consider  whether  it  wonld  not 
be  better  to  leave  Floyd  to  him,  who  would  punish  him  ac- 
cording to  his  fault. 

This  message  put  them  into  some  embarrassment.  Tbey 
had  come  to  a  vote  in  Mompesson's  case,  in  the  very  words 
employed  in  the  king's  message,  confessing  themselves  to 
have  no  jurisdiction  except  over  offenses  against  themselves. 
The  warm  speakers  now  controverted  this  proposition  with 
such  arguments  as  they  could  muster;  Coke,  though  from 
the  reported  debates  he  seems  not  to  have  gone  the  whole 
length,  contending  that  the  house  was  a  court  of  record,  and 
that  it  consequently  had  power  to  administer  an  oath.  They 
returned  a  message  by  the  speaker,  excepting  to  the  record 
in  1  H.  IV^,  because  it  was  not  an  act  of  parliament  to  bind 
them,  and  persisting,  though  with  humility,  in  their  first 
votes.  The  king  replied  mildly ;  urging  them  to  show  prec- 
edents, which  they  were  manifestly  incapable  of  doing.  Tlie 
loi*ds  requested  a  conference,  which  they  managed  with  more 
temper,  and,  notwithstanding  the  solicitude  displayed  by  the 
commons  to  maintain  their  pretended  right,  succeeded  in 
withdrawing  the  matter  to  their  own  jurisdiction.  This  con- 
flict of  privileges  was  by  no  means  of  service  to  the  unfor- 
tunate culprit ;  the  lords  perceived  that  they  conld  not  miti- 
fixate  the  sentence  of  the  lower  house  without  reviving  their 
dispute,  and  vindicated  themselves  from  all  suspicion  of  in- 
difference toward  the  cause  of  the  Palatinate  by  augmented 
severity.  Floyd  was  adjudged  to  be  degraded  from  his  gen- 
tility, and  to  be  held  an  infamous  person;  his  testimony  not 
to  be  received ;  to  ride  from  the  Fleet  to  Cheapside  on  horse- 
back without  a  saddle,  with  his  face  to  the  horse's  tail,  and 
the  tail  in  his  hand,  and  there  to  stand  two  hours  in  the  pil* 
lory,  and  to  be  branded  in  the  forehead  with  the  letter  K ; 
to  ride  four  days  afterward  in  the  same  manner  to  Westmin- 
ster, and  there  to  stand  two  houre  more  in  the  pillory,  with 
words  in  a  paper  in  his  hat  showing  his  offense;  to  be  whip- 
ped at  the  cart's  tail  from  the  Fleet  to  Westminster  Hall ;  to 
pay  a  fine  of  £5000,  and  to  be  a  prisoner  in  Newgate  during 
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his  life.  Tbe  whipping  was  a  few  days  after  remitted  on 
prince  Charleses  motion ;  but  he  seems  to  have  undergone  the 
rest  of  the  sentence.  There  is  surely  no  instance  in  the  an- 
nals of  our  own,  and  hardly  of  any  civilized  country,  where 
a  ti*ifling  offense,  if  it  were  one,  has  been  visited  with  such 
outrageous  cruelty.  The  cold-blooded  delibei*ate  policy  of 
the  lords  is  still  more  disgusting  than  the  wild  fury  of  the 
lower  house. 

Eyery  thing  had  hitherto  proceeded  with  harmony  be- 
tween the  king  and  parliament.  His  ready  concurrence  in 
their  animadversion  on  Mompesson  and  Michell,  delinquents 
who  had  acted  at  least  with  the  connivance  of  government, 
and  in  the  abolition  of  monopolies,  seemed  to  remove  all  dis- 
content The  commons  granted  two  subsidies  early  in  the 
session  without  alloying  their  bounty  with  a  singfe  complaint 
of  grievances.  One  might  suppose  that  the  subject  of  impo- 
sitions ha^  been  entirely  forgotten,  not  an  allusion  to  them 
occurring  m  any  debate.  They  were  going  on  with  some 
bills  for  reformation  of  abuses,  to  which  the  king  was  willing 
to  accede,  when  they  received  an  intimation  that  he  expected 
them  to  adjourn  over  the  summer.  It  produced  a  good  deal 
of  dissatisfaction  to  see  their  labor  so  hastily  interrupted ; 
especially  as  they  ascribed  it  to  a  want  of  sufficient  sympa- 
thy on  the  couit's  pai*t  with  their  enthusiastic  zeal  for  the 
elector  palatine.  They  were  adjourned  by  the  king's  com- 
mission, aft;er  a  unanimous  declaration  of  their  resolution  to 
spend  their  lives  and  fortunes  for  the  defense  of  their  own 
religion  and  of  the  Palatinate.  This  solemn  protestation  and 
pledge  was  entered  on  record  in  the  journals. 

§  27.  They  met  again  after  five  months,  without  any  change 
in  their  views  of  policy.  At  a  conference  of  the  two  houses, 
lord  Digby,  by  the  king's  command,  explained  all  that  had 
occun-ed  in  his  embassy  to  Germany  for  the  restitution  of 
the  Palatinate ;  which,  though  absolutely  ineffective,  was  as 
much  as  James  could  reasonably  expect  without  a  war.  He 
bad  in  fact,  though,  according  to  the  laxity  of  those  times, 
without  declaring  war  on  any  one,  sent  a  body  of  troops  un- 
der  sir  Horace  v  ere,  who  still  defended  the  Lower  Palati- 
nate. It  was  necessary  to  vote  more  money,  lest  these  should 
mutiny  for  want  of  pay.  And  it  was  stated  to  the  commons 
in  this  conference,  that  to  maintain  a  sufficient  army  in  that 
country  for  one  year. would  require  £900,000;  which  was 
left  to  their  consideration.  But  now  it  was  seen  that  naen's 
promises  to  spend  their  fortunes  in  a  cause  not  essentially 
their  own  are  written  in  the  sand.    The  commons  had  no 
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reason,  perhaps,  to  suspect  that  the  charge  of  keeping  80,OO0 
men  in  the  Jieart  of  Germany  would  fall  much  short  of  the 
estimate.  Yet  afler  long  haggling  they  voted  only  one  sub- 
sidy, amounting  to  £70,000,  a  sum  manifestly  insufficient  for 
the  first  equipment  of  such  a  forca  This  paraimony  coald 
hardly  be  excused  by  their  suspicion  of  the  King's  unwilling'- 
ness  to  undertake  the  war,  for  which  it  aflforded  the  best 
justification. 

§  28.  James  was  probably  not  much  displeased  at  fiudiog 
so  good  a  pretext  for  evading  a  compliance  with  their  mar- 
tial humor;  nor  had  there  been  much  appearance  of  dissatis- 
faction on  either  side  till  the  commons  di*ew  up  a  petition 
and  remonstrance  against  the  growth  of  popery ;  suggesting, 
among  other  remedies  for  this  grievance,  that  the  prince 
should  marry  one  of  our  own  religion,  and  that  the  kin^ 
would  direct  his  efforts  against  that  power  (meaning  Spain) 
which  firet  maintained  the  war  in  the  Palatinate^  This  pe- 
tition was  proposed  by  sir  Edward  Coke.  The  courtiers  op- 
posed it  as  without  precedent;  the  chancellor  of  the  duchy 
observing  that  it  was  of  so  high  and  transcendent  a  nature, 
he  had  never  known  the  like  within  those  walls.  Even  the 
mover  defended  it  rather,  weakly,  according  to  our  notions^ 
as  intended  only  to  remind  the  king,  but  requiring  no  an- 
swer. The  petition  had  not  been  presented,  when  the  king, 
having  obtamed  a  copy  of  it,  sent  a  pei*emptory  letter  to  the 
speaker,  that  he  thought  himself  very  free  and  able  to  pun- 
ish any  man's  misdemeanors  in  parliament,  as  well  during 
their  sitting  as  after,  which  he  meant  not  to  spare  upon  oc- 
casion of  any  man's  insolent  behavior  in  that  place.  He  as- 
sured them  that  he  would  not  deign  to  hear  their  petition  if 
it  touched  on  any  of  those  points  which  he  had  foroidden. 

The  bouse  received  this  message  with  unanimous  firmness, 
but  without  any  undue  warmth.  A  committee  was  appoin^ 
ed  to  draw  up  a  petition,  which,  in  the  most  decorous  lan- 
guage and  with  strong  professions  of  regret  at  his  majesty's 
displeasure,  contained  a  defense  of  their  former  proceedings, 
and  hinted  very  gently  that  they  could  not  conceive  his  hon- 
or and  safety,  or  the  state  of  the  kingdom,  to  be  matters  at 
any  time  unfit  for  their  deepest  consideration  in  time  of  par- 
liament. They  adverted  more  pointedly  to  that  part  of  the 
king's  message  which  threatened  them  ibr  liberty  of  speech, 
calling  it  their  ancient  and  undoubted  right,  and  an  intierit- 
ance  received  from  their  ancestors,  which  they  again  prayed 
him  to  confirm.  His  answer,  though  considerably  milder 
than  what  he  had  designed,  gave  indications  of  a  resentment 
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not  yet  subdued. .  He  dwelt  at  length  on  their  unfitness  for 
entering  on  matters  of  government,  and  commented  with 
some  aspei'ity  even  on  their  present  apologetical  petition. 
In  the  conclusion  he  observed  that,  ^^  although  he  could  not 
allow  of  the  style  calling  their  privileges  an  undoubted  right 
and  inheritance,  but  could  rather  have  wished  that  they  had 
said  that  their  privileges  were  derived  from  the  grace  and 
permission  .of  his  ancestora  and  himself  (for  most  of  them  had 
grown  from  precedent,  which  rather  shows  a  toleration  than 
inheritance),  yet  he  gave  them  his  royal  assurance  that,  as 
long  as  they  contained  themselves  within  the  limits  of  their 
doty,  he  would  be  sia  careful  to  maintain  their  lawful  liber- 
ties and  privileges  as  he  would  his  own  prerogative,  so  that 
their  house  did  not  touch  on  that  prerogative,  which  would 
enforce  him  or  any  just  king  to  retrench  their  privileges." 

This  explicit  assertion  that  the  privileges  of  the  commons 
existed  only  by  sufferance,  and  conditionally  upon  good  be- 
havior, exasperated  the  house  far  more  than  the  denial  of 
their  right  to  enter  on  matters  of  state.  In  the  one  they 
were  conscious  of  having  somewhat  transgressed  the  bound- 
aries of  ordinary  precedents ;  in  the  other  their  individual 
security,  and  their  very  existence  as  a  deliberative  assembly, 
were  at  stake.  After  a  long  and  warm  debate  they  entered 
on  record  in  the  Journals  their  famous  protestation  of  Decem- 
ber I8tb,  1621, in  the  following  words  : 

**The  commons  now  assembled  in  parliament,  being' justly  occasioned 
thereonto,  concerning  sundry  liberties,  franchises,  privileges,  and  jurisdictions 
of  pArliament,  among  others  not  herein  mentioned,  do  make  this  protestation 
foUowing :  That  the  liberties,  financhises,  privileges,  and  jurisdictions  of  par- 
liament are  the  ancient  and  undoubted  birthright  and  inheritance  of  the  sub- 
jects of  England ;  and  that  the  arduous  and  urgent  affaii*s  concerning  the 
kin^,  state,  and  the  defense  of  the  realm,  and  of  the  church  of  England,  and 
the  making  and  maintenance  of  laws,  and  redress  of  mischiefs  and  grievances 
which  daily  happen  within  this  realm,  are  proper  subjects  and  matter  of  coun- 
sel and  debate  in  parliament ;  and  that  in  the  handling  and  proceeding  of 
those  businesses  evei^  member  of  the  house  hath,  and  of  right  ought  to  have, 
freedom  of  speech  to  propound,  treat,  reason,  and  bring  to  conclasion  the 
same;  that  the  commons  in  parliament  have  like  liberty  and  freedom  to 
treat  of  those  matters  in  such  order  as  in  their  judgments  shall  seem  fittest : 
and  that  every  such  member  of  the  said  house  bath  like  freedom  from  all  im- 
peachment, imprisonment,  and  molestation  (other  than  by  the  censure  of  the 
lioase  itself)*  for  or  concerning  any  bill,  speaking,  reasoning,  or  declaring  of 
any  matter  or  matters  touching  the  parliament  or  parliament  business ;  and 
that,  if  any  of  the  said  members  be  complained  of  and  questioned  for  any 
thing  said  or  done  in  parliament,  the  same  is  to  be  showed  to  the  king  by  the 
advice  and  assent  of  all  the  commons  assembled  in  parliament,  before  the 
king  give  credence  to  any  private  information.** 

This  protestation  was  not  likely  to  pacify  the  king's  anger. 
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He  therefore  adjourned,  and,  in  about  a  fortnight  after,  dis- 
solved them.    But  in  the  interval,  having  sent  for  the  jour- 
nal-book, he  erased  their  last  protestation  with  his  own  hand, 
and  published  a  declaration  of  the  causes  which  had  provoked 
him  to  this  unusual  measure,  alleging  the  unfitness  of  such  a 
protest,  after  his  ample  assurance  of  maintaining  their  priv- 
ileges, the  irregular  manner  in  which,  according  to  him,  it 
was  voted,  and  its  ambiguous  and  general  wording,  which 
might  serve  in  future  times  to  invade  most  of  the  preroga- 
tives annexed  to  the  imperial  crown.    In  his  proclamation  for 
dissolving  the  parliament  James  recapitulated  all  his  grounds 
of  offenses ;  but  finally  required  his  subjects  to  take  notice 
that  it  was  his  intention  to  govern  them  as  his  progenitors 
and  predecessors  had  done,  and  to  call  a  parliament  again  on 
the  first  convenient  occasion.     He  immediately  followed  up 
this  dissolution  of  parliament  by  dealing  his  vengeance  on  its 
most  conspicuous  leaders :  sir  Edward  Coke  and  sir  Robert 
Philips  were  committed  to  the  Tower ;  Mr.  Pym  and  one  or 
two  more  to  other  prisons ;  sir  Dudley  Digges,  and  several 
who  were  somewhat  less  obnoxious  than  the  former,  were 
sent  on  a  commission  to  Ireland,  as  a  sort  of  honorable  ban- 
ishment.    The  earls  of  Oxford  and  Southampton  underwent 
an  examination  before  the  council,  and  the  former  was  com- 
mitted to  the  Tower  on  pretense  of  having  spoken  words 
against  the  king.    It  is  worthy  of  observation  that,  in  this 
session,  a  portion  of  the  upper  house  had  united  in  oppo- 
sing the  couit.     Nothing  of  this  kind  is  noticed  in  former 
parliaments,  except  perhaps  a  little  on  the  establishment 
of  the  Reformation.      In  this  minority  were  considerable 
names :  Essex,  Southampton,  Warwick,  Oxford,  Say,  Spencer. 
Whether  a  sense  of  public  wrongs  or  their  particular  resent- 
ments influenced  these  noblemen,  their  opposition  must  be 
reckoned  an  evident  sign  of  the  change  that  was  at  work  in 
the  spirit  of  the  nation,  and  by  which  no  rank  could  be 
wholly  unaffected. 

§  29.  James,  with  all  his  reputed  pusillanimity,  never 
showed  any  signs  of  feanng  popular  opinion.  His  obstinate 
adherence  to  the  marriage  treaty  with  Spain  was  the  height 
of  political  rashness  in  so  critical  a  state  of  the  public  mind. 
But  what  with  elevated  notions  of  his  prerogative,  and  of 
his  skill  in  government  on  the  one  hand,  what  with  a  confi* 
dence  in  the  submissive  loyalty  of  the  English  on  the  other, 
he  seems  constantly  to  have  fancied  that  all  opposition  pro- 
ceeded from  a  small  troublesome  faction,  whom  if  he  could 
any  way  silence,  the  rest  of  his  people  would  at  once  repose 


Jamks  I.  MARRIAGE  TREATY  WITH  SPAIN.  211 

in  a  dntifal  reliance  on  his  wisdom.     Hence  he  met  every 
sacceeding  parliament  with  as  sanguine  hopes  as  if  he  had 
suffered  no  disappointment  in  the  last.     The  nation  was  how- 
ever wronght  ap  at  this  time  to  an  alaiining  pitch  of  discon- 
tent.    LiliKBls  were  in  circalation  about  1621,  so  bitterly  ma- 
lignant in  their  censures  of  his  person  and  administration, 
that  two  hundred  years  might  seem,  as  we  I'ead  them,  to 
have  been  mistaken  in  their  date.     Heedless,  however,  of 
this  growing  odium,  James  continued  to  solicit  the  affected 
coyness  of  the  court  of  Madrid.     The  circumstances  of  that 
negotiation  belong  to  general  history.    It  is  only  necessary 
to  remind  the  reader  that  the  king  was  induced,  during  the 
residence  of  prince  Charles  and  the  duke  of  Buckingham 
in  Spain,  to  swear  to  certain  private  ai*ticles,  some  of  which 
lie  had  already  promised  before  their  departure,  by  which  he 
bonnd  himself  to  suspend  all  penal  laws  affecting  the  catho- 
lics, to  permit  the  exercise  of  their  religion  in  private  houses, 
and  to  procure  from  parliament  if  possible  a  legal  tolera- 
tion.    This  toleration,  as  preliminary  to  the  entire  re -es- 
tablishment of  popery,  had  been  the  first  great  object  of 
Spain  in  the  treaty.     But  that  court,  having  protracted  the 
treaty  for  years,  in  order  to  extort  more  favorable  terms, 
and  interposed  a  thousand  pretenses,  became  the  dupe  of 
its  own  artifices ;  the  resentment  of  a  haughty  minion  over- 
throwing with  ease  the  painful  fabric  of  this  tedious  nego- 
tiation. 

§  30.  Buckingham  obtained  a  transient  and  unmerited  pop- 
ularity by  thus  avei*ting  a  great  public  mischief,  which  ren- 
dered the  next  parliament  unexpectedly  peaceable.  The 
commons  voted  three  subsidies  and  three  fifteenths,  in  value 
about  £300,000 ;  but  with  a  condition,  proposed  by  the  king 
himself,  that,  in  order  to  insure  its  application  to  naval  and 
military  armaments,  it  should  be  paid  into  the  hands  of  treas- 
urers appointed  by  themselves,  who  should  issue  money  only 
on  the  warrant  of  the  council  of  war.  He  seemed  anxious  to 
tread  back  the  steps  made  in  the  former  session,  not  only  I'e- 
ferring  the  highest  matters  of  state  to  their  consideration, 
but  promising  not  to  treat  for  peace  without  their  advice. 
They,  on  the  other  hand,  acknowledged  themselves  most 
bound  to  his  majesty  for  having  been  pleased  to  require 
their  humble  service  in  a  case  so  important,  not  meaning, 
we  may  be  sure,  by  these  courteous  and  loyal  expressions, 
to  recede  from  what  they  had  claimed  in  the  last  parliament 
as  their  undoubted  right. 
^  §  31.  The  most  remarkable  affair  in  this  session  was  the 
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impeachment  of  the  earl  of  Middlesex,  actually  lord*treasurer 
of  England,  for  bribery  and  other  misdemeanors.     It  is  ireJl 
known  that  the  prince  of  Wales  and  duke  of  Buckini^faaln 
instituted  this  prosecution,  to  gratify  the  latter^s  private 
pique,  against  the  wishes  of  the  lung,  who  warned  them  they 
would  live  to  have  their  fill  of  parliamentary  impeachment. 
It  was  conducted  by  managers  on  the  part  of  the  commoos 
in  a  very  regular  form,  except  that  the  depositions  of  wit- 
nesses were  merely  read  by  the  clerk ;  that  fundamental  rale 
of  English  law  which  insists  on  the  viva  voce  examination 
being  as  yet  unknown,  or  dispensed  with  in  political  trials. 
Nothing  IS  more  worthy  of  notice  in  the  proceedings  upon 
this  impeachment  than  what  dropped  from  sir  Edwin  Sandys, 
in  speaking  upon  one  of  the  charges.     Middlesex  had  laid  an 
imposition  of  £3  per  tun  on  French  wines,  for  taking  off 
which  he  received  a  gratuity.    Sandys  commenting  on  this 
offense,  protested,  in  the  name  of  the  commons,  that  they  in- 
tended not  to  question  the  power  of  imposing  claimed  by  the 
king's  prerogative :  this  they  touched  not  upon  now ;  tbey 
continued  only  their  claim,  and,  when  they  should  have  occa- 
sion to  dispute  it,  would  do  so  with  all  due  regard  to  his  maj- 
esty's state  and  revenue.    Such  cautious  and  temperate  lan- 
guage, far  from  indicating  any  disposition  to  recede  from 
their  pretensions,  is  rather  a  proof  of  such  united  steadiness 
and  discretion  as  must  insure  their  success.    Middlesex  was 
unanimously  convicted  by  the  peers.    His  impeachment  was 
of  the  highest  moment  to  the  commons,  as  it  restored  for- 
ever that  salutary  constitutional  right  which  the  single  prec- 
edent of  lord  Bacon  might  have  been  insufficient  to  establish 
against  the  ministers  of  the  crown. 

§  32.  The  last  two  parliaments  had  been  dissolved  without 
passing  a  single  act,  except  the  subsidy  bill  of  1621.  An 
interval  of  legislation  for  thirteen  years  was  too  long  for 
any  civilized  country.  Several  statutes  were  enacted  in  the 
present  session,  but  none  so  material  as  that  for  abolishing 
monopolies  for  the  sale  of  merchandise,  or  for  using  any 
trade.  This  is  of  a  declaratory  nature,  and  recites  that  they 
are  already  contraiy  to  the  ancient  and  fundamental  laws  of 
the  realm.  Scarce  any  difference  arose  between  the  crown 
and  the  commons.  This  singular  calm  might  probably  have 
been  interrupted  had  not  the  king  put  an  end  to  the  session. 
They  expressed  some  little  dissatisfaction  at  this  step,  and 

f presented  a  list  of  grievances,  one  only  of  which  is  sufficient- 
y  considerable  to  deserve  notice ;  namely,  the  proclamations 
already  mentioned  in  restraint  of  building  aoout  LondoB, 
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whereof  they  complain  in  very  gentle  terms,  considering 
their  ohvious  illegality  and  violation  of  private  right. 

The  commons  had  now  heen  engaged  for  more  than  twenty 
yeai-s  in  a  struggle  to  restore  and  to  fortify  their  own  and 
their  fellow-subjects'  liberties.     They  had  obtained  in  this 
period  but  one  legislative  measure  of  impoitance,  the  late 
declaratory  act  against  monopolies.    But  they  had  rescued 
from  disuse  their  ancient  right  of  impeachment.     They  had 
placed  on  record  a  protestation  of  their  claim  to  debate  all 
matters  of  public  concern.     They  had  remonstrated  against 
the  usurped  prerogatives  of  binding  the  subject  by  procla- 
mation, and  of  levying  customs  at  the  outports.    They  had 
secured  beyond  controverey  their  exclusive  privilege  of  de- 
termining contested  elections  of  their  membeig.     Of  these 
advantages  some  were  evidently  incomplete,  and  it  would 
require  the  most  vigorous  exertions  of  future  parliaments  to 
realize  them.    But  such  exertions  the  increased  energy  of 
the  nation  gave  abundant  cause  to  anticipate.    A  deep  and 
lasting  love  of  freedom  had  taken  hold  of  every  class  except 
perhaps  the  clergy,  from  which,  when  viewed  together  with 
the  rash  pnde  of  the  court  and  the  uncertainty  of  constitu- 
tional principles  and  precedents,  collected  through  our  long 
and  various  history,  a  calm  by-stander  might  presage  that 
the  ensuing  reign  would  not  pass  without  disturbance,  nor 
perhaps  end  without  confusion. 
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CHAPTER  Vn. 

ON  THE  ENGLISH  CONSTITUTION  FROM  THE  ACCESSION  OF 
CHARLES  L  TO  THE  DISSOLUTION  OF  HIS  THIRD  PARI-rA- 
MENT. 

i  1.  Parliament  of  1C25.  Its  Di^solntinn.  {  2.  Another  Parlianient  called.  Pro^eco- 
tion  of  Backtngham.  i  8.  Arbitrary  Proceedings  toward  the  Barls  of  Anmdel  and 
BrlstoL  i  4.  Loan  demanded  by  the  King.  Several  committed  for  reftiaal  to  eon- 
trlbote.  They  sne  for  a  Habeas  Corpus,  i  6.  Arfniments  on  this  Qaestlon,  which 
is  decided  against  them,  ft  6.  A  Parliament  called  in  1028.  Petition  of  RIglit. 
(  7.  Tonnage  and  Pooudage  dlspnted.  King  dissolves  ParliameuL  i  &  Belii^oas 
Differences.  Prosecution  of  Puritans  by  Bancroft,  i  0,  Growth  of  High-Chnrch 
Tenets,  i  10.  Differences  as  to  the  Observance  of  Sunday,  i  11.  Armiuiao  Con- 
troversy. (12.  State  of  Catholics  under  Jamee.  Jealousy  of  the  Coan'is  Ymww 
toward  them,  i  13.  Unconstitutional  Tenets  promulgated  by  the  Illgh-Chiucii 
Party,    i  14.  General  Remarks. 

§  1.  Charles  I.  had  much  in  his  character  very  suitable  to 
the  times  in  which  he  lived,  and  to  the  spirit  of  the  people  be 
was  to  rule;  a  stem  and  serious  deportment,  a  disinclination 
to  all  licentiousness,  and  a  sense  of  religion  that  seemed  more 
i*eal  than  in  his  fathec.  These  qualities  we  might  suppose  to 
have  raised  some  expectation  of  him,  and  to  have  procured  at 
his  accession  some  of  that  popularity  which  is  rarely  withheld 
from  untried  princes.  Yet  it  does  not  appear  that  he  enjoy- 
ed even  this  first  transient  sunshine  of  his  subjects'  affection. 
Solely  intent  on  retrenching  the  excesses  of  prerogative,  and 
well  aware  that  no  sovereign  would  voluntarily  recede  from 
the  possession  of  power,  they  seem  to  have  dreaded  to  admit 
into  their  bosoms  .any  sentiments  of  peraonal  loyalty  which 
might  enervate  their  resolution.  And  Charles  took  speedy 
means  to  convince  them  that  they  had  not  erred  in  withhold- 
ing their  confidence. 

Elizabeth  in  her  systematic  parsimony,  James  in  his  averse- 
ness  to  war,  had  been  alike  influenced  by  a  consciousness 
that  want  of  money  alone  could  render  a  parliament  formi- 
dable to  their  power.  None  of  the  irregular  modes  of  sup- 
ply were  ever  productive  enough  to  compensate  for  the  clam- 
or they  occasioned ;  afler  impositions  and  benevolences  were 
exhausted,  it  had  always  been  fouftd  necessary,  in  the  most 
arbitrary  times  of  the  Tudors,  to  fall  back  on  the  representa- 
tives of  the  people.  But  Charles  succeeded  to  a  war,  at  least 
to  the  preparation  of  a  war,  rashly  undertaken  through  his 
own  weak  compliance,  the^arrogance  of  his  favorite,  and  the 
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generous  or  fanatical  zeal  of  the  last  parliament  He  would 
have  perceived  it  to  be  manifestly  impossible,  if  he  bad  been 
capable  of  underatanding  his  own  position^  to  continue  this 
Tv^ar  without  the  constant  assistance  of  the  house  of  com- 
mons,  or  to  obtain  that  assistance  without  very  costly  sac- 
rifices of  his  royal  power.  It  was  not  the  least  of  this  mon- 
arch's imprudences,  or  rather  of  his  blind  compliances  with 
I^ackingham,  to  have  not  only  commenced  hostilities  against 
Spain  which  he  might  easily  have  avoided/  and  persisted  in 
them  for  four  yeare,  but  entered  on  a  fresh  war  with  France^ 
though  he  had  abundant  experience  to  demonstrate  the  im- 
possibility of  defraying  its  charges.  '* 

The  first  parliament  of  this  reign  has  been  severely  cen- 
sured on  account  of  the  penurious  supply  it  doled  out  for  the 
exigencies  of  a  war  in  which  its  predecessors  had  involved 
the  king.  I  will  not  say  that  this  reproach  is  wholly  un- 
founded. A  more  liberal  proceeding,  if  it  did  not  obtain  a 
reciprocal  concession  fi*om  the  king,  would  have  put  him 
more  in  the  wrong.  But,  according  to  the  common  practice 
and  character  of  all  such  assemblies,  it  was  preposterous  to 
expect  subsidies  equal  to  the  occasion  until  a  foundation  of 
confidence  should  be  laid  between  the  crown  and  parliament. 
The  commons  had  begun  probably  to  repent  of  their  hasti- 
ness in  the  preceding  year,  and  to  discover  that  Buckingham 
and  his  pupil,  or  master  (which  shall  we  say  ?),  had  conspired 
to  deceive  them.  They  were  not  to  forget  tnat  none  of  the 
chief  grievances  of  the  last  reign  were  yet  redressed,  and 
that  supplies  must  be  voted  slowly  and  conditionally  if  they 
would  hope  for  reformation.  Hence  they  made  their  grant 
of  tonnage  and  poundage  to  last  but  for  a  year  instead  of 
the  king's  life,  as  had  for  two  centuries  been  the  practice ; 
on  which  account  the  upper  house  rejected  the  bill.  Nor 
would  thev  have  refused  a  further  supply,  beyond  the  two 
subsidies  (about  £140,000)  which  thev  had  granted,  had 
some  tender  of  redress  been  made  by  the  crown ;  and  were 
actually  in  debate  upon  the  matter  when  interrupted  by  a 
sudden  dissolution. 

§  2.  Nothing  could  be  more  evident,  by  the  experience  of 
the  late  reign  as  well  as  by  observing  the  state  of  public 
spirit,  than  that  hasty  and  premature  dissolutions  or  proro- 
gations of  parliament  served  but  to  aggravate  the  crown's 
embarrassments.    Every  successive  house  of  commons  inher- 

>  Wnr  bad  not  been  declared  at  Charleses  accession,  nor  at  the  dissolotion  of  tbo 
firat  parliament  In  fact*  be  was  mnch  more  act  upon  It  than  his  aabjecta.  Homo 
and  all  his  ochool  kept  thia  oat  of  sight. 
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ited  the  feelings  of  its  predecessor,  without  which  it  would 
have  ill  represented  the  prevalent  humor  of  the  nation.     Tbe 
same  men,  for  the  most  part,  came  again  to  parliament  more 
irritated  and  desperate  of  reconciliation  with  the  sovereign 
than  before.    Even  the  politic  measure,  as  it  was  fancied  to 
be,  of  excluding  some  of  the  most  active  member's  from  seats 
in  the  new  assembly,  by  nominating  them  sheiiffs  for  the  year, 
failed  altogether  of  the  expected  success ;  as  it  naturally 
must  in  an  age  when  all  ranks  partook  in  a  common  enthu- 
siasm.   Hence  the  prosecution  against  Buckingham,  to  avert 
which  Charles  had  dissolved  his  fii*st  parliament,  was  com- 
menced with  redoubled  vigor  in  the  second.    It  was  too  late, 
after  the  precedents  of  Bacon  and  Middlesex,  to  dispute  the 
right  of  the  commons  to  impeach  a  minister  of  state.     The 
king,  however,  anticipating  their  resolutions,  afler  some  shai-p 
speeches  only  had  been  uttered  against  his  favorite,  sent  a 
message  that  he  would  not  allow  any  of  his  servants  to  be 
questioned  among-  them,  much  less  such  as  were  of  eminent 
place  and  near  unto  him.    He  saw,  he  said,  that  some  of  them 
aimed  at  the  duke  of  Buckingham,  whom,  in  the  last  parlia- 
ment of  his  father,  all  had  combined  to  honor  and  respect, 
nor  did  he  know  what  had  happened  since  to  alter  their  affec- 
tions; but  he  assured  them  that  the  duke  had  done  nothing 
without  his  own  special  direction  and  appointment.     This 
haughty  message  so  provoked  the  commons,  that,  having  no 
express  testimony  against  Buckingham,  they  came  to  a  vote 
that  common  fame  is  a  good  ground  of  proceeding  either  hy 
inquiry  or  presenting  the  complaint  to  the  king  or  lords; 
nor  did  a  speech  from  the  lord-keeper,  severely  rating  their 
presumption,  tend  to  pacify  or  to  intimidate  the  assembly. 
The  duke  was  accordingly  impeached  at  the  bar  of  the  house 
of  peers  on  eight  articles,  many  of  them  probably  well  found- 
ed ;  yet,  as  the  commons  heard  no  evidence  in  support  of 
them,  it  was  rather  unreasonable  in  them  to  request  that  he 
might  be  committed  to  the  Tower. 

§  3.  In  the  conduct  of  this  impeachmeht,  two  of  the  man- 
agers, sir  John  Eliot  and  sir  Dudley  Digges,  one  the  most 
illustrious  confessor  in  the  cause  of  liberty  whom  that  time 
produced,  the  other  a  man  of  much  ability  and  a  useful  sup- 
poller  of  the  popular  party,  though  not  free  fi-om  some 
oblique  views  toward  promotion,  gave  such  offense  by  words 
spoken,  or  alleged  to  be  spoken,  in  derogation  of  his  majes- 
ty's honor,  that  they  were  committed  to  the  Tower.  The 
commons  of  course  resented  this  new  outrage.  They  re- 
solved to  do  no  more  business  till  they  were  righted  in  their 
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privileges.  They  denied  the  words  imputed  to  Digges;  and, 
thirty-six  peers  asserting  that  he  had  not  spoken  them,  the 
king  admitted  that  he  was  mistaken,  and  released  both  their 
members.  He  had  already  broken  in  upon  the  privileges  of 
the  house  of  lords  by  committing  the  earl  of  Arundel  to  the 
Tower  daring  the  session;  not  upon  any  political  charge, 
bnt,  as  was  commonly  surmised,  on  account  of  a  marriage 
which  his  son  had  made  with  a  lady  of  royal  blood.  Such 
private  offenses  were  sufficient  in  those  aroitrary  reigns  to 
expose  the  subject  to  indefinite  imprisonment,  if  not  to  ah 
actual  sentence  in  the  star-chamber.  The  lords  took  up  this 
detention  of  one  of  their  body,  and,  after  formal  examination 
of  precedents  by  a  committee,  came  to  a  resolution, ''  that  no 
lord  of  parliament,  the  parliament  sitting,  or  within  the  usual 
times  of  privilege  of  parliament,  is  to  be  imprisoned  or  re- 
strained without  sentence  or  order  of  the  house,  unless  it  be 
foiTltreason  or  felony,  or  for  refusing  to  give  surety  for  the 
peace.''  This  assertion  of  privilege  was  manifestly  warrant- 
ed by  the  co-extensive  liberties  of  the  commons.  After  va- 
rious messages  between  the  king  and  lords,  Arundel  was  ul- 
timately set  at  liberty.' 

This  infiingement  of  the  rights  of  the  peerage  was  accom- 
panied by  another  not  less  injui^ous,  the  refusal  of  a  writ  of 
summons  to  the  earl  of  BristoL  The  lords  were  justly  tena- 
cious of  this  unquestionable  privilege  of  their  order,  without 
which  its  constitutional  dignity  and  independence  could  nev- 
er be  maintained.  The  house  necessarily  insisted  upon  Bris- 
tol's receiving  his  summons,  which  was  sent  him  with  an  in- 
junction not  to  comply  with  it  by.  taking  his  place.  But 
the  spirited  earl  knew  that  the  kind's  constitutional  will  ex- 
pressed in  the  writ  ought  to  outweigh  his  private  command, 
and  laid  the  secretary's  letter  before  the  house  of  lords.  The 
king  prevented  any  fuither  interference  in  his  behalf  by 
causing  articles  of  charge  to  be  exhibited  against  him  by  the 
attorney-general,  whereon  he  was  committed  to  the  Tower. 
These  assaults  on  the  pride  and  consequence  of  an  aristocrat- 
ic assembly,  from  whom  alone  the  king  could  expect  effectu- 
al support,  display  his  unfitness  not  only  for  the  government 
of  England,  bnt  of  any  other  nation.  Nor  was  his  conduct 
toward  Bristol  less  oppressive  than  impolitic.  If  we  look  at 
the  harsh  and  indecent  employment  of  his  own  authority, 
and  even  testimony,  t^  influence  a  criminal  process  against  a 
man  of  approved  and  untainted  worth,  and  his  sanction  of 
charges  which,  if  Bristol's  defense  be  as  true  as  it  is  now 
generally  admitted  to  be,  he  must  have  known  to  be  un- 

10 
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founded,  we  shall  hardlv  concur  with  those  candid  persons 
who  believe  that  Charles  would  have  been  an  excellent 
prince  in  a  more  absolute  monarchy.  Nothing,  in  truth,  can 
be  more  preposterous  than  to  maintain,  like  Clarendon  and 
Hume,  the  integrity  and  innocence  of  lord  Bristol,  together 
with  the  sincerity  and  humanity  of  Charles  L 

§  4.  Though  the  lords  petitioned  against  a  dissolution,  Jtfae 
king  was  determined  to  protect  his  favorite,  and  rescue  him- 
self from  the  importunities  of  so  refractory  a  house  of  com- 
mons.   Perhaps  he  had  already  taken  the  resolution  of  gov- 
erning- without  the  concurrence  of  parliaments,  though  he 
was  induced  to  break  it  the  ensuing  year.    For,  the  com- 
mons having  delayed  to  pass  a  bill  for  the  live  subsidies 
which  they  had  voted  in  this  session  till  they  should  obtain 
some  satisfaction  for  their  complaints,  he  was  left  without 
any  regular  supply.    This  was  not  whelly  unacceptable  to 
some  of  his  councilors,  and  probably  to  himself, as  affording 
a  pretext  for  those  unauthorized  demands  which  the  advo- 
cates of  arbitrary  prerogative  deemed  more  consonant  to  the 
monarch's  honor.    He  had  issued  letters  of  privy  seal,  after 
the  former  parliament,  to  those  in  every  county  whose  names 
had  been  returned  by  the  lord-lieutenant  as  most  capable, 
mentioning  the  sum  they  were  required  to  lend,  with  a  prom- 
ise of  repayment  in  eighteen  months.    This  specification  of 
a  particular  sum  was  reckoned  an  unusual  encroachment, 
and  a  manifest  breach  of  the  statute  against  arbitrary  be- 
nevolences ;  especially  as  the  names  of  those  who  refused 
compliance  were  to  be  returned  to  the  council.    But  the 
government  now  ventured  on  a  still  mora  outrageous  stretch 
of  power.    Thev  first  attempted  to  persuade  the  people  that, 
as  subsidies  haa  been  voted  in  the  house  of  commons,  they 
should  not  refuse  to  pay  them,  though  no  bill  had  been  passed 
for  that  purpose.     But  a  tumultuous  cry  was  raised  in  West- 
minster Hall  from  those  who  had  been  convened,  that  they 
would  pay  no  subsidy  but  by  authority  of  parliament.    This 
course,  therefore,  was  abandoned  for  one  hardly  less  unconsti- 
tutional.    A  general  loan  was  demanded  from  every  subject, 
according  to  the  I'ate  at  which  he  was  assessed  in  the  last 
subsidy.    The  commissioners  appointed  for  tlie  collection  of 
this  loan  received  private  instructions  to  require  not  less 
than  a  certain  proportion  of  each  man's  property  in  lands  or 
goods,  to  treat  se'^arately  with  every  one,  to  examine  on  oath 
such  as  should  refuse,  to  certify  the  names  of  refractory  per- 
sons to  the  privy  council,  and  to  admit  of  no  excuse  for 
lO^atem^nt  of  the  sum  required. 
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This  arbitrary  taxation  (for  the  name  of  loan  could  not 
disguise  the  extreme  improbability  that  the  money  would 
be  repaid),  so  general  and  systematic  as  well  as  so  weigh  ty, 
could  not  be  endured  without  establishing  a  precedent  that 
must  have  shortly  put  an  end  to  the  existence  of  parliaments. 
But  the  kingdom  was  not  in  a  temper  to  put  up  with  tyran- 
ny. The  king's  advisers  were  as  little  disposed  to  recede 
from  their  attempt.  They  prepared  to  enforce  it  by  the  arm 
of  power.  The  common  people  who  I'efused  to  contribute 
were  impressed  to  serve  in  the  navy.  The  gentry  were 
bound  by  recognizance  to  appear  at  the  council-chamber, 
where  many  of  them  were  committed  to  prison.  Among 
these  were  five  knights,  Darnel,  Corbet,  £arl,  Heveningham, 
and  Hampden,  who  sued  the  court  of  queen's  bench  for  their 
writ  of  habeas  corpus.  The  writ  was  granted ;  but  the 
warden  of  the  Fleet  made  return  that  they  were  detained  by 
a  warrant  from  the  privy  council,  informmg  him  of  no  par- 
ticular cause  of  imprisonment,  but  that  they  were  commit- 
ted by  the  special  command  of  his  majesty.  This  gave  rise 
to  a  most  important  (Question,  whether  such  a  return  was 
sufficient  in  law  to  justify  the  court  in  remitting  the  parties 
to  custody.  The  fundamental  immunity  of  English  subjects 
from  arbitrary  detention  had  never  before  been  so  fully  can- 
vassed ;  and  it  is  to  the  discussion  which  arose  out  of  the 
case  of  these  five  gentlemen  that  we  owe  its  continual  asser- 
tion by  parliament,  and  its  ultimate  establishment  in  full 
practical  efficacy  by  the  statute  of  Charles  II.  It  was  argued 
with  great  ability  by  Noy,  Selden,  and  other  eminent  law- 
yers, on  behalf  of  the  claimants,  and  by  the  attorney-general 
lleath  for  the  crown. 

§  5.  The  counsel  for  the  prisoners  grounded  their  demand 
of  liberty  on  the  original  basis  of  Magna  Chart  a,  the  twenty- 
ninth  section  of  which,  as  is  well  known,  provides  that  ''  no 
free  man  shall  be  taken  or  imprisoned  unless  by  lawful  judg- 
ment of  his  peers,  or  the  law  of  the  land.^'  This  principle 
having  been  frequently  transgressed  by  the  king^s  privy 
council  in  earlier  times,  statutes  had  been  repeatedly  enacted, 
independently  of  the  general  confirmations  of  the  charter,  to 
redress  this  material  grievance.  Thus  in  the  25th  of  Ed- 
ward UI.  it  is  provided  that  '^  no  one  shall  be  taken  by  pe- 
tition or  suggestion  to  the  king  or  his  council,  unless  it  be 
{u  e,y  but  only)  by  indictment  or  presentment,  or  by  writ 
original  at  the  common  law."  And  this  is  again  enacted 
three  yeai*s  afterward,  with  little  variation,  and  once  again 
in  the  course  of  the  same  reign.    It  was  never  understood, 
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whatever  the  loose  language  of  these  old  statutes  might  sug- 
gest, that  no  man  could  be  kept  in  custody  upon  a  criminal 
charge  before  indictment,  which  would  have  afforded  too 
great  security  to  offenders.  But  it  was  the  regular  practice 
that  every  warrant  of  commitment,  and  every  return  by  a 
jailer  to  the  writ  of  habeas  corpus,  must  express  the  natare 
of  the  charge,  so  that  it  might  appear  whether  it  were  no  le- 
gal offense,  in  which  case  the  party  must  be  instantly  set  at 
liberty ;  or  one  for  which  bail  ought  to  be  taken ;  or  one  for 
which  he  must  be  remanded  to  prison.  It  appears  also  to 
have  been  admitted  without  controversy,  though  not  per- 
haps according  to  the  strict  letter  of  law,  that  the  privy 
council  might  commit  to  prison  on  a  criminal  charge,  since 
it  seemed  preposterous  to  deny  that  power  to  those  intrust- 
ed with  the  care  of  the  commonwealth  which  every  petty 
magistrate  enjoyed.  But  it  was  contended  that  they  were 
as  much  bound  as  every  petty  magistrate  to  assign  such  a 
cause  for  their  commitments  as  might  enable  the  court  of 
king's  bench  to  determine  whether  it  should  release  or  re- 
mand the  prisoner  brought  before  them  by  habeas  corpus. 

The  advocates  for  this  pnnciple  alleged  several  precedents 
from  the  reign  of  Henry  VIL  to  that  of  James,  where  per- 
sons committed  by  the  council  generally,  or  even  by  the  spe- 
cial command  of  the  king,  had  been  admitted  to  bail  on  their 
habeas  corpus.  "  But  I  conceive,*'  said  one  of  these,  "  that 
our  case  will  not  stand  upon  precedent,  but  upon  the  funda- 
mental laws  and  statutes  of  this  .realm ;  and  though  the  prec- 
edents look  one  way  or  the  other,  they  are  to  be  brought 
back  unto  the  laws  by  which  the  kingdom  is  governed.'* 
He  was  aware  that  a  pretext  might  be  found  to  elude  most 
of  his  precedents.  The  warrant  had  commonly  declared  the 
'party  t^  be  charged  on  stisptcion  of  treason  or  of  felony ;  in 
which  case  he  would  of  course  be  bailed  by  the  court  Yet 
in  some  of  these  instances  the  words  ^*  by  the  king's  special 
command"  were  inserted  in  the  commitment;  so  that  they 
served  to  repel  the  pretension  of  an  arbitrary  right  to  super- 
sede the  law  by  his  personal  authority.  Ample  proof  was 
brought  from  the  old  law-books  that  the  king's  command 
could  not  excuse  an  illegal  act. 

To  these  pleadings  for  liberty.  Heath,  the  attorney-general, 
replied  in  a  speech  of  considerable  ability,  full  of  those  high 
pnnciples  of  prerogMive  which,  trampling  as  it  were  on  all 
statute  and  precedent,  seemed  to  tell  the  judges  that  they 
were  placed  there  to  obey  rather  than  to  determine. 

The  judges  behaved  during  this  great  cause  with  appar- 
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ent  moderation  and  sense  of  its  importance  to  the  subject's 
freedom.  Their  decision,  however,  was  in  favor  of  the  crown ; 
and  the  prisonei*s  were  remanded  to  custodv.  In  pronoun- 
cing this  judgment  the  chief-justice,  sir  Nicholas  Hyde,  avoid- 
ing the  more  extravagant  tenets  of  absolute  monai'chy,  tCok 
the  narrower  line  of  denying  the  application  of  those  prece- 
dents which  had  been  alleged  to  show  the  practice  of  the 
coart  in  bailing  persons  committed  by  the  king's  special  com- 
mand. He  endeavored  also  to  prove  that,  where  no  cause 
had  been  expressed  in  the  warrant,  except  such  command  as 
in  the  present  instance,  the  judges  had  always  remanded  the 
parties ;  but  with  so  little  success,  that  I  can  not  perceive 
more  than  on^  case  mentioned  by  him,  and  that  above  a  hun- 
dred years  old,  which  snppoits  this  doctrine.  Every  thing 
that  distinguished  our  constitutional  laws,  all  that  i-endered 
the  name  of  England  valuable,  was  at  stake  in  this  issue.  If 
the  judgment  in  the  case  of  ship-money  was  more  flagrant- 
ly iniquitous,  it  was  not  so  extensively '  destructive  as  the 
present. 

§  6.  Neither  these  measures,  however,  of  illegal  severity 
toward  the  uncompliant,  backed  as  they  were  by  a  timid 
coart  of  justice,  nor  the  exhortations  of  a  more  prostitute  and 
shameless  band  of  churchmen,  could  divert  the  nation  from 
its  cardinal  point  of  faith  in  its  own  prescriptive  franchises. 
To  call  another  parliament  appeared  the  only  practicable 
means  of  raising  money  for  a  war  in  which  the  kmg  persist- 
ed with  great  impolicy,  or  i*ather  blind  trust  in  his  favorite. 
He  consented  to  this  witli  extreme  unwillingness  (1628). 
Previously  to  its  assembling  he  released  a  considerable  num- 
ber of  gentlemen  and  othei*s  who  had  been  committed  for 
their  refusal  of  the  loan.  These  were  in  many  cases  elected 
to  the  new  parliament,  coming  thither  with  just  indignation 
at  their  country's  wrongs,  and  pardonable  resentment  of  their 
own.  No  year,  indeed,  within  the  memory  of  any  one  liv- 
ing had  witnessed  such  violations  of  public  liberty  as  1627. 
Charles  seemed  born  to  carry  into  daily  practice  those  the- 
ories of  absolute  power,  which  had  been  promulgated  from 
his  father's  lips.  Even  now,  while  the  writs  were  out  for  a 
new  parliament,  commissioners  were  appointed  to  raise  mon- 
ey ''  by  impositions  or  otherwise,  as  they  should  find  most 
convenient  in  a  case  of  such  inevitable  necessity,  wherein 
form  and  circumstance  must  be  dispensed  with  rather  than 
the  substance  be  lost  and  hazarded ;"  and  the  levying  of  ship- 
money  was  already  debated  in  the  council.  Anticipating,  as 
^indeed  was  natural,  that  this  house  of  commons  would  cor- 
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respond  as  ill  to  the  king's  wishes  as  their  predecessors,  hif 
advisers  were  preparing  schemes  more  congenial,  if  they 
could  be  rendered  effective,  to  the  spirit  in  which  he  was  to 
govern.  A  contract  was  entered  into  for  transporting  some 
tr<3ops  and  a  considerable  quantity  of  arms  from  Flanders 
into  England,  under  circamstances  at  least  highly  aQspicions^ 
and  which,  combined  with  all  the  rest  that  appears  of  the 
court  policy  at  that  time,  leaves  no  great  doubt  on  the  mind 
that  they  were  designed  to  keep  under  the  people  while  the 
business  of  contribution  was  going  forward.  Shall  it  be  im- 
puted as  a  reproach  to  the  Cokes,'  the  Seldens^the  Glanvils, 
the  Pyms,  the  Eiiots,  the  Philipsesof  this  famous  parliament, 
that  they  endeavored  to  devise  more  effectual  restraints  than 
the  law  had  hitherto  imposed  on  a  prince  who  had  snapped 
like  bands  of  tow  the  ancient  statutes  of  the  land,  to  remove 
from  his  presence  councilors  to  have  been  misled  by  whom 
was  his  best  apology,  and  to  subject  him  to  an  entire  de- 
pendence on  his  people  for  the  expenditure  of  government, 
as  the  surest  pledge  of  his  obedience  to  the  laws  ? 

The  principal  matters  of  complaint  taken  up  by  the  com- 
mons in  this  session  were,  the  exaction  of  money  under  the 
name  of  loans ;  the  commitment  of  those  who  refused  com- 
pliance, and  the  late  decision  of  the  king's  bench,  remandino^ 
them  upon  a  habeas  corpus ;  the  billeting  of  soldiers  on  pri- 
vate persons,  which  had  occurred  in  the  last  year,  whether  for 
convenience  or  for  purposes  of  intimidation  and  annoyance; 
and  the  commissions  to  try  military  offender  by  martial  law 
— a  procedure  necessary  within  certain  limits  to  the  disci- 
pline of  an  army,  but  unwarranted  by  the  constitution  of 
this  country,  which  was  little  used  to  any  regular  forces^ 
and  stretched  by  the  arbitrary  spirit  of  the  king's  adminis- 
tration beyond  all  bounds.  These  four  grievances  or  abuses 
form  the  foundation  of  the  PEirnoN  of  Kight,  presented  by 
the  commons  in  the  shape  of  a  declaratory  statute  Charles 
bad  recourse  to  many  subterfuges  in  hopes  to  elude  the  pass- 
ing of  this  law.  Even  when  the  bill  was  tendered  to  him 
for  that  assent,  which  it  had  been  necessary  for  the  last  two 
centuries  that  the  king  should  grant  or  refuse  in  a  word,  he 
returned  a  long  and  equivocal  answer,  from  which  it*coald 
only  be  collected  that  he  did  not  intend  to  remit  any  portion 
of  what  he  had  claimed  as  his  prerogative.  But  on  an  ad- 
dress from  both  houses  for  a  more  explicit  answer,  he  thought 
fit  to  consent  to  the  bill  in  the  usual  form.  The  commons, 
of  whose  harshness  toward  Charles  his  advocates  have  said 
so  much,  immediately  passed  a  bill  for  granting  five  subsidies, ' 
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aboat  £360,000 — a  sani  not  too  gi-eat  for  tbe  wealth  of  the 
kingdom  or  for  his  exigencies,  bat  considerable  according  to 
the  precedents  of  former  times,  to  which  men  naturally  look. 

Though  the  king  was  compelled  to  accede  in  general  terms 
to  the  petition,  he  had  the  insincerity  to  circulate  one  thou- 
sand five  hundred  copies  of  it  through  the  country,  after  the 
prorogation,  with  his  first  answer  annexed — an  attempt  to 
deceive  without  the  possibility  of  success. 

The  Petition  of  Right,  as  this  statute  is  still  called,  from 
its  not  being  drawn  in  the  common  form  of  an  act  of  parlia- 
ment, after  reciting  the  various  laws  which  have  established 
certain  essential  privileges  of  the  subject,  and  enumerating 
the  violations  of  them  which  had  I'ecently  occurred,  in  the 
four  points  of  illegal  exactions,  arbitrary  commitments,  quar> 
tering  of  soldiers  or  sailors,  and  infiiction  of  punishment  by 
martial  law,  prays  the  king,  ''That  no  man  hereafter  be  com- 
pelled to  make  or  yield  any  gift,  loan,  benevolence,  tax,  or 
Buch  like  charge,  without  common  consent  by  act  of  parlia- 
ment ;  and  that  none  be  called  to  answer  or  take  such  oath, 
or  to  give  attendance,  or  be  confined  or  otherwise  molested 
or  disquieted  concerning  the  same,  or  for  refusal  thereof;  and 
that  no  freeman  in  any  such  manner  as  is  before  mentioned 
be  imprisoned  or  detained ;  and  that  your  majesty  would  be 
pleased  to  remove  the  said  soldiers  and  marines,  and  that 
your  people  may  not  be  so  burdened  in  time  to  come ;  and 
that  the  aforesaid  commissions  for  proceeding  by  martial  law 
may  be  revoked  and  annulled;  and  that  hereafter  no  com- 
missions of  the  like  liature  may  issue  forth  to  any  person  or 
persons  whatever,  to  be  executed  as  aforesaid,  lest  by  color 
of  them  any  of  your  majesty's  subjects  be  destroyed  or  put 
to  death  contrary  to  the  laws  and  franchises  of  the  land.''' 

§  7.  It  might  not  unreasonably  be  questioned  whether  the 
language  of  this  statute  were  sufiiciently  general  to  compre- 
hend duties  charged  on  merchandise  at  the  outports  as  well 
as  internal  taxes  and  exactions,  especially  as  the  former  had 
received  a  sort  of  sanction,  though  justly  deemed  contrary 
to  law,  by  the  judgment  of  the  court  of  exchequer  in  Bates's 
case.  The  commons,  however,  were  steadily  determined  not 
to  desist  till  they  should  have  rescued  their  fellow-subjects 
from  a  burden  as  unwarrantably  imposed  as  those  specifically 
enumerated  in  their  Petition  of  Right.  Tonnage  and  pound- 
age, the  eustomary  grant  of  every  reign,  had  been  taken  by 
the  present  king  without  consent  of  parliament ;  the  lords 
having  rejected,  as  before  mentioned,  a  bill  that  limited  it  to 

*  The  whole  statnto  Is  printed  at  the  end  of  the  present  chapter. 
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a  single  year.  The  honse  now  prepared  a  bill  to  grant  it, 
bat  purposely  delated  its  passing,  in  order  to  remonstrate 
with  the  king  against  his  unconstitutional  anticipation  of 
their  consent.  They  conclude,  afler  repeating  their  declara- 
tion that  the  receiving  of  tonnage  and  poundage  and  other 
impositions  not  granted  by  parliament  is  a  breach  of  the  fun- 
damental liberties  of  this  kingdom,  and  contrary  to  the  late 
Petition  of  Right,  with  most  humbly  beseeching  his  majesty 
to  forbear  any  further  receiving  of  the  same,  and  not  to  take 
it  in  ill  pai*t  from  those  of  his  loving  subjects  who  should  re* 
fuse  to  make  payment  of  any  such  charges  without  wan-ant 
of  law. 

The  king  anticipated  the  delivery  of  this  remonstrance  by 
proroguing  parliament.  Tonnage  and  poundage,  he  told 
them,  was  what  he  had  never  meant  to  give  away,  nor  could 
possibly  do  without.  By  this  abrupt  prorogation  while  so 
great  a  matter  was  unsettled,  he  trod  back  his  late  footsteps, 
and  dissipated  whaf  little  hopes  mizht  have  arisen  from  bis 
tardy  assent  to  the  Petition  of  Right.  During  the  interval 
before  the  ensuing  session,  those  merchants^  among  whom 
Chambers,  Rolls,  and  Vassal  are  particularly  to  be  remem- 
bered with  honor,  who  gallantly  i*efused  to  comply  with  the 
demands  of  the  custom-house,  had  their  goods  distrained, 
and,  on  suing  writs  of  replevin,  were  told  by  the  judges  that 
the  king's  right,  having  been  established  in  the  case  of  Bates, 
could  no  longer  be  disputed.  Thus  the  commons  re-assem- 
bled, by  no  means  less  inflamed  against  the  king's  adminis* 
tmtion  than  at  the  commencement  of  the  preceding  session. 
Their  proceedings  were  conducted  with  more  than  usual 
warmth.  Buckingham's  death,  which  had  occurred  since 
the  prorogation,  did  not  allay  their  i*esentment  against  the 
advisers  of  the  crown.  But  the  king,  who  had  very  much 
lowered  his  tone  in  speaking  of  tonnage  and  poundage,  and 
would  have  been  content  to  receive  it  as  their  grant,  per- 
ceiving that  they  were  bent  on  a  full  statutory  recognition 
of  the  illegality  of  impositions  without  their  consent,  and 
that  they  had  opened  a  fresh  battery  on  another  side,  by 
mingling  in  certain  religious  disputes  in.  order  to  attack 
some  of  his  favorite  prelates,  took  the  step,  to  which  he  was 
always  inclined,  of  dissolving  this  third  parliament. 

§  8.  The  religious  disputes  to  which  1  have  just  alluded 
are  chiefly  to  be  considered,  for  the  present  purpose,  in  rela- 
tion to  those  jealousies  and  resentments  springing  out  of 
the  ecclesiastical  administration,  which  during  the  reigns  of 
the  first  two  Stuarts  furaished  unoeasing  food  to  political 
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discontent.  James  having  early  shown  his  inflexible  deter- 
mination to  restrain  the  puritans,  the  bishops  proceeded  with 
still  more  rigor  than  unaer  Elizabeth.  No  longer  thwarted, 
as  in  her  time,  by  an  unwilling  council,  they  succeeded  in  ex- 
acting a  general  ^nformit^  to  the  ordinances  of  the  church. 
It  had  been  solemnly  decided  by  the  judges  in  the  queen's 
reign,  and  in  1604,  that,  although  the  statute  establishing 
the  high-commission  court  did  not  authorize  it  to  deprive 
ministers  of  their  benefices,  yet,  this  law  being  only  in  affii^- 
mation  of  the  queen's  inherent  supremacy,  she  might,  by  vir- 
tue of  that,  regulate  all  ecclesiastical  matters  at  her  pleasure, 
and  erect  courts  with  such  powers  as  she  should  think  fit. 
Upon  this  somewhat  dangerous  principle  archbishop  Ban- 
crofl  deprived  a  considerable  numoer  of  puritan  clergymen ; 
while  many  more,  finding  that  the  interference  of  the  com- 
mons in  their  behalf  was  not  regarded,  and  that  all  schemes 
of  evasion  were  come  to  an  end,  were  content  to  submit  to 
the  obnoxious  discipline.  But  their  affections  being  very 
little  conciliated  by  this  coercion,  there  remained  a  large 
party  within  the  bosom  of  the  established  church  prone  to 
watch  for  and  magnify  the  cn*ors  of  their  spiritual  rulers. 
These  men  preserved  the  name  of  puritans.  They  naturally 
fell  in  with  the  patriotic  party  in  tne  house  of  commons,  and 
kept  up  throughout  the  kingdom  a  distrust  of  the  crown, 
which  has  never  been  so  general  in  England  as  when  con- 
nected with  some  religious  apprehensions, 

§  9.  The  system  pursued  by  !|3ancroft  and  his  imitators, 
bishops  Neile  and  Laud,  with  the  approbation  of  the  king, 
far  opposed  to  the  healing  counsels  of  Burleigh  and  Bacon, 
was  just  such  as  low-born  andJittle-minded  men,  raised  to 
power  by  fortune's  caprice,  are  ever  found  to  pursue.  They 
studiously  aggravated  every  difference,  and  irritated  every 
wound.  As  the  characteristic  prejudice  of  the  puritans  was 
so  bigoted  an  abhorrence  of  the  Romish  faith  that  they  hard- 
ly deemed  its  followers  to  deserve  the  name  of  Chnstians, 
the  prevailing  high-church  party  took  care  to  shock  that 
prejudice  by  somewhat  of  a  retrograde  movement,  and  vari- 
ous seeming,  or  indeed  real,  apcommodations  of  their  tenets 
to  those  of  the  abjured  religion.  They  began  by  preaching 
the  divine  right,  as  it  is  called,  or  absolute  indispensability, 
of  episcopacy ;  a  doctrine  of  which  the  firat  traces,  as  I  ap- 
prehend, are  found  about  the  end  of  Elizabeth's  reign.  They 
insisted  on  the  necessity  of  episcopal  succession  regularly 
derived  from  the  apostles.  They  drew  an  inference  from 
this  t^iet,  that  ordinations  by  presbyters  were  in  all  cases 

]0* 
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null  And  as  this  affected  all  the  reformed  cburcbes  in  Eu- 
rope except  their  own,  the  Lutherans  not  having  preser^'ed 
the  succession  of  their  bishops,  while  the  Calvinists  had  alto- 
gether abolished  that  order,  they  began  to  speak  of  them 
not  as  brethren  of  the  same  faith,  united  in  the  same  cause, 
and  distinguished  only  by  differences  little  more  material 
than  those  of  political  commonwealths  (which  had  been  the 
language  of  the  church  of  England  ever  since  the  Reforma- 
tion), but  as  aliens,  to  whom  they  were  not  at  all  related, 
and  schismatics,  with  whom  they^  held  no  communion ;  na^, 
as  wanting  the  very  essence  ot  a  Christian  society.  This 
again  brought  them  nearer,  by  irresistible  consequence,  to  the 
disciples  of  Rome,  whom,  with  becoming  charity,  but  against 
the  received  creed  of  the  puritans,  and  perhaps  against  their 
own  articles,  they  all  acknowledged  to  oe  a  part  of  the  cath- 
olic church,' while  they  were  withholding  that  appellation, 
expressly  or  by  inference,  from  Heidelberg  and  Geneva. 

§  10.  The  founders  of  the  English  Reformation,  afler  abol- 
ishing most  of  the  festivals  kept  before  that  time,  had  made 
little  or  no  change  as  to  the  mode  of  observance  of  those 
they  retained.  '  Sundays  and  holy  days  stood  much  on  the 
same  footing  as  days  on  which  no  work  except  for  good 
cause  was  to  be  performed,  the  service  of  the  church  was  to 
be  attended,  and  any  lawful  amusement  might  be  indulged 
in.  A  just  distinction,  however,  soon  grew  up;  an  industri- 
ous, people  could  spare  time  for  very  few  holydays;  and  the 
more  scrupulous  party,  while  they  slighted  the  chui'ch  festi- 
vals as  of  human  appointment,  prescnbed  a  stricter  observ- 
ance of  the  Lord's  day.  But  it  was  not  till  about  1595  that 
they  began  to  place  it  very«nearly  on  the  footing  of  the  Jew- 
ish Sabbath,  interdicting  not  only  the  slightest  action  of 
worldly  business,  but  even  every  sort  of  pastime  and  recrea- 
tion ;  a  system  which,  once  promulgated,  soon  gained  ground 
as  suiting  their  atrabilious  humor,  and  affording  a  new  theme 
of  censure  on  the  vices  of  the  great.  Those  who  opposed 
them  on  the  high-church  side  not  only  derided  the  extrava- 
gance of  the  Sabbatarians,  as  the  others  were  called,  bnt  pre- 
tended that,  the  commandmeqt  having  been  confined  to  the 
Hebrews,  the  modern  observance  of  the  firet  day  of  the  week 
as  a  season  of  rest  and  devotion  was  an  ecclesiastical  institu- 
tion, and  in  no  degree  more  venerable  than  that  of  the  other 
festivals  or  the  season  of  Lent,  which  the  puritans  stubborn- 
ly despised,  ^uch  a  controversy  might  well  have  been  left 
to  the  usual  w^eapons.  But  James  L,or  some  of  the  bishops 
to  whom  ho  listened,  bethought  themselves  that  this  mignt 
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serve  as  a  test  of  paritan  ministei's.  He  pablished  accord- 
ingly a  declaratiou  to  be  i*ead  in  churches,  permitting  all  law- 
ful recreations  on  Sunday  after  divine  service,  such  as  dan- 
cing, archery.  May-games,  and  morris-dances,  and  other  usu- 
al sports ;  but  with  a  prohibition  of  bear-baiting,  and  other 
unlawful  games.  No  recusant,  or  any  one  who  had  not  at- 
tended the  church  service,  was  entitled  to  this  privilege, 
which  might  consequently  be  regarded  as  a  bounty  on  devo- 
tion. The  severe  puritan  saw  it  in  no  such  point  of  view. 
To  his  cynical  temper  May -games  and  morns- dances  wei*e 
hardly  tolerable  on  six  days  of  the  week ;  they  were  now 
recommended  for  the  seventh.  And  this  impious  license  was 
to  be  promulgated  in  th^  church  itself.  It  is  indeed  difficult 
to  explain  so  unnecessary  an  insult  on  the  precise  clergy  but 
by  supposing  an  intention  to  harass  those  who  should  i*e- 
fuse  compliance.  But  this  intention,  from  whatever  cause, 
perhaps  through  the  influence  of  archbishop  Abbot,  was  not 
carried  into  effect,  nor  was  the  declaration  itself  enforced  till 
the  following  reign. 

The  house  of  commons  displayed  their  attachment  to  the 
puritan  maxims,  or  their  dislike  of  the  prelatical  clergy,  by 
Dringing  in  bills  to  enforce  a  greater  strictness  in  this  re- 
BpecU  A  circumstance  that  occurred  in  the  session  of  1621 
will  serve  to  prove  their  fanatical  violence.  A  bill  having 
been  brought  in  "  for  the  better  observance  of  the'  Sabbath, 
usually  called  Sunday,"  one  Mr.  Shepherd,  sneering  at  the 
puritans,  remarked  that,  as  Saturday  was  dies  Sabbati,  this 
might  be  entitled  a  bill  for  the  observance  of  Saturdaj^,  com- 
monly called  Sunday.  This  witticism  brought  on  his  head 
the  wrath  of  that  dangerous  assembly.  He  was  reprimand- 
ed on  bis  knees,  expelled  the  house,  and  when  he  saw  what 
befell  poor  Floyd,  might  deem  himself  cheaply  saved  from 
their  fang^  with  no  worse  chastisement.  Yet  when  the  up 
per  house  sent  down  their  bill  with  '^  the  Lord's  day  "  sud- 
Btituted  for  ^'  the  Sabbath,''  observing  '*  that  people  do  now 
much  incline  to  words  of  Judaism,"  the  commons  took  no 
exception.  The  use  of  the  word  Sabbath  instead  of  Sunday 
became  in  that  age  a  distinctive  mark  of  the  puritan  party. 

§  11.  A  far  more  permanent  controversy  sprang  up  about 
the  end  of  the  same  reign,  which  afforded  a  new  pretext  for 
intolerance,  and  a  fresh  source  of  mutual  hatred.  Everv  one 
of  my  readers  is  acquainted  more  or  less  with  the  theologic- 
al tenets  of  original  sin,  free-will,  and  predestination,  various- 
ly taught  in  the  schools,  and  debated  by  polemical  writers 
for  so  many  centuries;  and  few  can  be  ignorant  that  the  ar- 
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tides  of  our  own  chnrcb,  as  they  relate  to  these  doctrines, 
have  been  very  differently  interpreted.    Those  who  have  no 
bias  to  warp  their  judgment  will  not  perhaps  have  much  hes- 
itation in  drawing  their  line  between,  though  not  at  an  equal 
distance  between,  the  conflicting  parties.    It  appears,  on  the 
one  hand,  that  the  articles  are  worded  on  some  of  these  doc- 
trines with  considerable  ambiguity;  whether  we  attribute 
this  to  the  intrinsic  obscuiity  of  the  subject,  to  the  addition- 
al difficulties  with  which  it  has  been  entangled  b^  theolog- 
ical systems,  to  discrepancy  of  opinion  in  the  compilers,  or  to 
their  solicitude  to  prevent  disunion  by  adopting  formularies 
which  men  of  different  sentiments  might  subscribe.     It  is 
also  manifest  that  their  framers  came,  as  it  were,  with  avert- 
ed eves  to  the  Augustinian  doctrine  of  predestination,  and 
wisely  reprehended  those  who  turned  their  attention  to  a 
system  so  pregnant  with  objections,  and  so  dangerous,  when 
needlessly  dwelt  upon,  to  all  practical  piety  and  virtue.    Bat, 
on  the  other  hand,  this  very  reluctance  to  inculcate  the  ten- 
et is  so  expressed  as  to  manifest  their  nndoubting  belief  in 
it ;  nor  is  it  possible  either  to  assign  a  motive  for  inserting 
the  seventeenth  article,  of  to  give  any  reasonable  interpreta- 
tion to  it,  upon  the  theory  which  at  present  passes  for  ortho- 
dox in  the  English  church.    And  upon  other  subjects  inti- 
mately related  to  the  former,  such  as  the  penalty  of  original 
sin  and  the  depravation  of  human  nature,  the  articles,  after 
making  every  allowance  for  want  of  precision,  seem  total- 
ly irreconcilable  with  the  scheme  usually  denominated  Ar- 
roinian. 

The  force  of  those  conclusions,  which  we  must,  in  my  judg- 
ment, deduce  from  the  language  of  these  articles,  will  be  ma- 
terially increased  by  that  appeal  to  contemporary  and  other 
early  authorities  to  which  recourae  has  been  had  in  oi'der  to 
invalidate  them.  Whatever  doubts  may  be  raised  as  to  the 
Calvinism  of  Cranmer  and  Ridley,  there  can  surely  be  no 
room  for  any  as  to  the  chiefs  of  the  Anglican  chureh  nn- 
der  Elizabeth.  We  find  explicit  proofs  that  Jewel,  Nowell, 
Sandys,  Cox,  professed  to  concur  with  the  reformers  of  Zu- 
rich and  Geneva  in  every  point  of  doctrine.  The  works  of 
Calvin  and  Bullinger  became  text-books  in  the  English  uni- 
veraities.  Those  who  did  not  hold  the  predestinarian  theo- 
ry were  branded  with  reproach  by  the  names  of  free-willers 
and  Pelagians.  And  when  the  opposite  tenets  came  to  be  ad- 
vanced, as  they  were  at  Cambridge  about  1590,  a  clamor  was 
raised  as  if  some  unusual  heresy  had  been  broached.  Whit- 
gift,  with  the  concurrence  of  some  other  prelates,  in  order  to 
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withstand  its  progress,  published  what  were  called  the  Lam- 
beth articles,  containio^  the  broadest  and  most  I'epulsive  dec- 
laration of  all  the  Calvmistic  tenets.  But,  lord  Burleigh  hav- 
ing shown  some  disapprobation,  these  articles  never  obtained 
any  legal  sanction. 

These  more  rigorous  tenets,  in  fact,  especially  when  so 
crudely  announced,  were  beginning  to  give  way.  They  had 
been  already  abandoned  by  the  Lutheran  church.  They  bad 
Ions  been  opposed  in  that  of  Rome  by  the  Franciscan  order, 
and  latterly  by  the  Jesuits.  Above  all,  the  study  of  the 
Greek  fathers,  with  whom  the  firat  reformers  had  been  lit- 
tle conversant,  taught  the  divines  of  a  more  learned  age  that 
men  of  as  high  a  name  as  Augustin,  and  whom  they  were 
prone  to  overvalue,  had  entertained  very  different  senti- 
ments. Still  the  novel  opinions  passed  for  heterodox,  and 
were  promulgated  with  much  vacillation  and  indistinctness. 
When  they  were  published  in  unequivocal  propositions  by 
Arminius  and  his  school,  James  declared  himself  with  ve- 
hemence against  this  heresy.  He  not  only  sent  English  di- 
vines to  sit  in  the  svnod  of  Dort,  where  the  Calvinistic  sys- 
tem was  fully  established,  but  instigated  the  proceedings 
against  the  remonstrants  with  more  of  theological  pedant- 
ry than  charity  or  decorum.  Yet  this  inconsistent  monarch 
within  a  very  few  years  was  so  wrought  on  by  one  or  two  fa- 
vorite ecclesiastics,  who  inclined  toward  the  doctrines  con- 
demned in  that  assembly,  that  openly  to  maintain  the  An- 
^ustinian  system  became  almost  a  sure  means  of  exclusion 
from  preferment  in  our  church.  This  was  carried  to  its 
height  under  Charles.  Laud,  his  sole  counselor  in  ecclesias- 
tical matters,  advised  a  declaration  enjoining  silence  on  the 
controverted  points ;  a  measure  by  no  means  unwise  if  it  had 
been  £iirly  acted  upon.  It  is  alleged,  however,  that  the 
preachers  on  one  side  only  were  silenced,  the  printers  of 
oooks  on  one  side  censured  in  the  star-chamber,  while  full 
scope  was  indulged  to  the  opposite  sect. 

The  house  of  commons,  especially  in  their  last  session,  took 
up  the  increase  of  Arminianism  as  a  public  grievance.  It  was 
coupled  in  their  remonstrances  with  popery,  as  a  new  danger 
to  religion,  hardly  less  terrible  than  the  former.  This  big- 
oted clamor  arose  in  part  from  the  nature  of  their  own  Cal- 
vinistic tenets,  which,  being  still  prevalent  in  the  kingdom, 
would,  independently  of  all  political  motives,  predominate 
in  any  popular  assembly.  But  they  had  a  sort  of  excuse 
for  it  in  the  close,  though  accidental  and  temporary,  connec- 
tion that  subsisted  between  the  partisans  of  these  new  spec- 
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nlative  tenets  and  those  of  arbitrary  power;  the  church- 
men  who  receded  most  from  Calvinism  oeing  generally  the 
zealots  of  prerogative.  They  conceived  also  that  these  the- 
ories, conformable  in  the  main  to  those  most  countenanced  in 
the  church  of  Rome,  might  pave  the  way  for  that  restoration 
of  her  faith  which  from  so  many  other  quaitera  appeared  to 
threaten  them.  Kor  was  this  last  api)rehen8ion  so  destitute 
of  all  plausibility  as  the  advocates  of  the  first  two  Stuarts 
have  always  pretended  it  to  be. 

§  12,  James,  well  instructed  in  the  theology  of  the  reform- 
ers, and  inured  himself  to  controversial  dialectics,  was  far  re- 
moved in  point  of  opinion  from  any  bias  toward  the  Romish 
creed.  But  he  had,  while  in  Scotland,  given  rise  to  some  sus- 
picions at  the  court  of  Elizabeth  by  a  little  clandestine  co- 
quetry with  the  pope,  which  he  &incied  to  be  a  political 
means  of  disarming  enmity.  Some  knowledge  of  this,  proba- 
bly, as  well  as  his  avowed  dislike  of  sanguinary  persecution, 
and  a  foolish  reliance  on  the  trifling  circumstance  that  one 
if  not  both  of  his  parents  had  professed  their  religion,  led  the 
English  catholics  to  expect  a  great  deal  of  indulgence,  if  not 
support,  at  his  hands.  This  hope  might  receive  some  encour- 
agement from  his  speech  on  opening  the  parliament  of  1604, 
wherein  he  intimated  his  design  to  revise  and  explain  the 
penal  laws, "  which  the  judges  might  perhaps,"  he  said, "  in 
times  past  have  too  rigorously  interpi'eted.'  But  the  tem- 
per of  those  he  addressed  was  very  different.  The  catholics 
were  disappointed  by  an  act  inflicting  new  penalties  on  re- 
cusants, and  especially  debarring  them  from  educating  their 
children  according  to  their  consciences.  The  administration 
took  a  sudden  turn  toward  seventy ;  the  prisons  were  filled, 
the  penalties  exacted,  several  suflfered  death,  and  the  general 
helplessness  of  their  condition  impelled  a  few  persons  (most 
of  whom  had  belonged  to  what  was  called  the  Spanish  party 
in  the  last  reign)  to  the  gunpowder  conspiracy,  unjustly  im- 
puted to  the  majority  of  catholics,  though  perhaps  extend- 
mg  beyond  those  who  appeared  in  it.  We  can  not  wonder 
that  a  parliament  so  narrowly  rescued  from  personal  de- 
struction endeavored  to  draw  the  cord  still  tighter  round 
these  dangerous  enemies.  The  statute  passed  on  this  occa- 
sion is  by  no  means  more  harsh  than  might  be  expected.  It 
required  not  only  attendance  on  worship,  but  participation 
in  the  communion,  as  a  test  of  conformity,  and  gave  an  op- 
tion to  the  king  of  taking  a  penalty  of  £20  a  month  from 
recusants,  or  two-thirds  of  their  lands.  It  prescribed  also  an 
oath  of  allegiance,  the  refusal  of  which  incuiTed  the  penalties 
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» 
of  a  prsemunire.    This  imported  that,  notwithstanding  any 

sentence  of  depnvation  or  excommunication  by  the  pope,  the 
taker  would  bear  true  allegiance  to  the  king,  and  defend  him 
against  any  conspii*acies  which  should  be  made  by  reason  of 
such  sentence  or  otherwise,  and  do  his  best  endeavor  to  dis- 
close them ;  that  he  from  his  heart  abhorred,  detested,  and 
abjured  as  impious  and  heretical  the  damnable  doctrine  and 
position  that  princes  excommunicated  or  deprived  by  the 
pope  may  be  deposed  or  murdered  by  their  subjects,  or  any 
other  whatsoever ;  and  that  he  did  not  believe  that  the  pope 
or  any  other  could  absolve  him  from  this  oath. 

Except  by  caviling  at  one  or  two  words,  it  seemed  impos- 
sible for  the  Roman  catholics  to  decline  so  reasonable  a  test 
of  loyalty,  without  justifying  the  worst  suspicions  of  protest- 
ant  jealousy.  Most  of  the  secular  priests  in  England,  asking 
only  a  connivance  in  the  exercise  of  their  ministry,  and  aware 
how  much  the  good  wor]^  of  reclaiming  their  apostate  coun- 
trymen was  retarded  by  the  political  obloquy  they  incurred, 
would  have  willingly  acquiesced  in  the  oath.  But  the  court 
of  Rome,  not  vet  receding  an  inch  from  her  proudest  claims, 
absolutely  forbade  all  catholics  to  abjure  her  deposing  power 
by  this  test,  and  employed  Bellarmine  to  prove  its  unlawful- 
ness. The  king  stooped  to  a  literary  controversy  with  this 
redoubted  champion,  and  was  prouder  of  no  exploit  of^his 
life  than  his  answer  to  the  cardinal's  book,  by  wnich  he  in- 
curred the  contempt  of  foreign  courts  and  of  all  judicious 
men.  Though  neither  the  murderous  conspiracy  of  1606,  nor 
this  refusal  to  abjure  the  principles  on  which  it  was  founded, 
could  dispose  James  to  pei*secution,  or  even  render  the  pa- 
pist so  obnoxious  in  his  eyes  as  the  puritan,  yet  he  was  long 
averae  to  any  thing  like  a  general  remission  of  the  penal 
laws. 

In  the  course,  however,  of  that  impolitic  negotiation,  which 
exposed  him  to  all  eyes  as  the  dupe  and  tool  of  the  court  of 
Madrid,  James  was  led  on  to  promise  conces54ions  for  which 
his  protestant  subjects  were  ill  prepared.  That  court  had 
wrought  on  his  feeble  mind  by  affected  coyness  about  the 
infanta's  marriage,  with  two  pnvate  aims :  to  secure  his  neu- 
trality in  the  war  of  the  Palatinate,  and  to  obtain  better 
tei*ms  for  the  English  catholics.  On  the  treaty  being  almost 
concluded,  the  king,  prince,  and  privy  council  swore  to  ob- 
serve certain  stipulated  articles,  by  which  the  infanta  was 
not  only  to  have  the  exercise  of  her  religion,  but  the  educa- 
tion of  her  children  till  ten  yeara  of  age.  But  the  king  was 
also  sworn  to  private  articles :  that  no  penal  laws  should  be 
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put  in  force  against  the  catholics,  that  there  should  be  a  per- 
petual toleration  of  their  religion  in  private  houses,  that  he 
and  his  son  would  use  their  authority  to  make  parliament 
confirm  and  ratify  these  articles,  and  revoke  all  laws  (as  it  is 
with  strange  latitude  expressed)  containing  any  thing  repug- 
nant to  the  Roman  catholic  religion,  and  that  they  would 
not  consent  to  any  new  laws  against  them.  The  prince  of 
Wales  separately  engaged  to  procure  the  suspension  or  abro- 
gation of  the  penal  laws  withm  three  years,  and  to  lengthen 
the  term  for  the  mother's  education  of  their  children  from 
ten  to  twelve  years,  if  it  should  be  in  his  own  power.  He 
promised  also  to  listen  to  catholic  divines  whenever  the  in- 
fanta should  desire  it. 

These  secret  assurances,  when  they  were  whispered  in  En- 
gland, might  not  unreasonably  excite  suspicion  ot  the  prince's 
wavering  in  his  religion,  which  he  contrived  to  aggravate  by 
an  act  as  imprudent  as  it  was  reprehensible.  During  his 
stay  at  Madrid,  while  his  inclinations  were  still  bent  on  con- 
cluding the  marriage,  the  sole  apparent  obstacle  being  the 
pope's  delay  in  forwarding  the  dispensation,  he  wrote  a  let- 
ter to  Gregory  XV.,  in  reply  to  one  received  from  him,  in 
language  evidently  intended  to  give  an  impression  of  his  fa- 
vorable dispositions  toward  the  Roman  faith.  The  whole 
tenor  of  his  subsequent  life  must  have  satisfied  every  reason- 
able inquirer  into  our  history  of  Charles's  real  attachment  to 
the  Anglican  church ;  nor  could  he  have  had  any  other  aim 
than  to  facilitate  his  arrangements  with  the  court  of  Rome 
by  this  deception.  It  would  perhaps  be  uncandid  to  judge 
severely  a  want  of  ingenuousness  wiiich  youth,  love,  and  bad 
counsels  may  extenuate ;  yet  I  can  not  help  remarking  that 
the  letter  is  written  with  the  precautions  of  a  vetei*an  in  dis- 
simulation ;  and,  while  it  is  full  of  what  might  raise  expecta- 
tion, contains  no  special  pledge  that  he  could  be  called  on 
to  i*edeem.  But  it  was  rather  presumptuous  to  hope  that 
he  could  foil  the  subtlest  masters  of  artifice  with  their  own 
weapons. 

James,  impatient  for  this  ill-omened  alliance,  lost  no  time 
in  fulfilling  his  private  stipulations  with  Spain.  He  publish- 
ed a  general  pardon  of  all  penalties  already  incurred  for  re- 
cusancy. It  was  designed  to  follow  this  up  by  a  proclama- 
tion prohibiting  the  bishops,  judges,  and  other  magistrates 
to  execute  any  penal  statute  against  the  catholics.  But  the 
lord-keeper,  bishop  Williams,  hesitated  at  so  unpopular  a 
stretch  of  power.  And,  the  rupture  with  Spain  ensuing  al- 
most immediately,  the  king,  with  a  singular  defiance  of  all 
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honest  men's  opinions,  though  the  secret  articles  of  the  late 
treaty  had  become  generally  known,  declared,  in  his  fii-st 
speech  to  parliament  in  1624,  that  '^  he  had  only  thought 
good  sometimes  to  wink  and  connive  at  the  execution  of 
some  penal  laws,  and  not  to  ^o  on  so  rigorously  as  at  other 
times,  but  not  to  dispense  with  any,  or  to  forbid  or  alter 
any,  that  concern  religion ;  he  never  permitted  or  yielded, 
he  never  did  think  it  with  his  heart,  nor  spoke  it  with  his 
mouth." 

When  James,  soon  after  this,  not  yet  taught  by  experience 
to  avoid  a  Romish  alliance,  demanded  the  hand  of  Henrietta 
Maria  for  his  son,  Richelieu  thought  himself  bound  by  policy 
and  honor  as  well  as  religion  to  obtain  the  same  or  greater 
advantages  for  the  English  catholics  than  had  been  promised 
in  the  former  negotiation.  Henrietta  was  to  have  the  edu- 
cation of  her  children  till  they  reached  the  age  of  twelve ; 
thus  were  added  two  je&i^  &t  a  time  of  life  when  the  mind 
becomes  susceptible  of  lasting  impressions,  to  the  term  at 
which,  by  the  treaty  with  Spain,  the  mother's  superintend* 
ence  was  to  cease.  Yet  there  is  the  strongest  reason  to  be- 
lieve that  this  condition  was  merely  inserted  for  the  honor 
of  the  French  crown,  with  a  secret  understanding  that  it 
should  never  be  executed.  In  &ct,  the  royal  children  were 
placed  at  a  very  early  age  under  protestant  governors  of  the 
king's  appointment ;  nor  does  Henrietta  appear  to  have  ever 
insisted  on  her  right.  That  James  and  Charles  should  have 
incurred  the  scandal  of  this  engagement,  since  the  articles, 
though  called  private,  must  be  expected  to  transpire,  with- 
out any  real  intentions  of  performmg  it,  is  an  additional  in- 
stance of  that  arrogant  contempt  of  public  opinion  which 
distinguished  the  Stuart  family.  It  was  stipulated  in  the 
same  private  articles  that  prisoners  on  the  score  of  religion 
should  be  set  at  liberty,  and  that  none  should  be  molested  in 
future.  These  promises  were  in-egularly  fulfilled,  according 
to  the  teims  on  which  Charles  stood  with  his  brother-in-law. 
Sometimes  general  ordera  were  issued  to  suspend  all  penal 
laws  against  papists ;  again,  by  capricious  change  of  policy, 
all  officers  and  judges  are  directed  to  proceed  in  their  execu- 
tion ;  and  this  severity  gave  place  in  its  turn  to  a  renewed 
season  of  indulgence,  if  these  alternations  were  not  very 
satisfactory  to  the  catholics,  the  whole  scheme  of  lenity  dis- 
pleased and  alarmed  the  protestants.  Tolerance,  in  any  ex- 
tensive sense,  of  that  proscribed  worship,  was  equally  abhor- 
rent to  the  prelatist  and  the  puritan ;  though  one  would  have 
winked  at  its  peaceable  and  domestic  exercise,  which  the  oth- 
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er  was  zealous  to  eradicate.  But,  had  they  been  capable  of 
more  liberal  reasoning  upon  this  subject,  there  was  enough  to 
justify  their  indignation  at  this  attempt  to  sweep  away  the 
restrictive  code  established  by  so  many  statutes,  and  so  long 
deemed  essential  to  the  security,  of  their  church,  by  an  nncoD- 
stitutional  exertion  of  the  prerogative,  prompted  by  no  more 
worthy  motive  than  compliance  with  a  foreign  power,  and 
tending  to  confirm  suspicions  of  the  king^s  wavering  between 
the  two  religions,  or  his  indifference  to  either.  In  the  very 
first  months  of  his  reign,  and  while  that  parliament  was  sit- 
ting which  has  been  reproached  for  its  parsimony,  he  sent  a 
fleet  to  assist  the  French  king  in  bloctcing  up  the  port  of 
Rochelle ;  and,  with  utter  disregard  of  the  national  honor, 
ordered  the  admiral,  who  reported  that  the  sailors  would 
not  fight  against  protestants,  to  sail  to  Dieppe,  and  give  up 
his  ships  into  the  possession  of  France.  His  subsequent  al- 
liance with  the  Huguenot  party  in  consequence  merely  of 
Buckingham's  unwarrantable  hostility  to  France,  founded  on 
the  most  extraordinary  motives,  could  not  I'edeem,  in  the  eyes 
of  the  nation,  this  instance  of  lukewarm ness,  to  say  the  least, 
in  the  general  cause  of  the  Reformation. 

§  13.  It  was  neither,  however,  the  Arminian  opinions  of  the 
higher  clergy,  nor  even  their  supposed  leaning  toward  those 
of  Rome,  that  chiefly  rendered  them  obnoxious  to  the  com- 
mons. They  had  studiously  inculcated  that  resistance  to  the 
commands  of  rulers  was  in  every  conceivable  instance  a  hei- 
nous sin  ;  a  tenet  so  evidently  subversive  of  all  civil  liberty, 
that  it  can  be  little  worth  while  to  argue  about  right  and 
privilege,  wherever  it  has  obtained  a  real  hold  on  the  under- 
standing and  conscience  of  a  nation.  This  had  very  early 
been  adopted  by  the  Anglican  reformers,  as  a  barrier  against 
the  disaffection  of  those  who  adhered  to  the  ancient  retigion, 
and  in  order  to  exhibit  their  own  loyalty  in  a  more  favorable 
light.  The  homily  against  willful  disobedience  and  rebellion 
was  written  on  occasion  of  the  rising  of  the  northern  earls  in 
1569,  and  is  full  of  temporary  and  even  personal  allusions 
But  the  same  doctrine  is  enforced  in  others  of  those  compo- 
sitions, which  enjoyed  a  kind  of  half  authority  in  the  English 
church.  It  is  laid  down  in  the  canons  of  convocation  in  1606. 
It  is  very  frequent  in  the  writings  of  English  divines,  those 
especially  who  were  much  about  the  court.  And  an  un- 
lucky preacher  at  Oxford,  named  Knight,  about  1622,  hav- 
ing thrown  out  some  intimation  that  subjects  oppressed  by 
their  pnnce  on  account  of  religion  might  defend  themselves 
by  arms,  that  univeraity,  on  the  king's  highly  resenting  such 
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heresy,  not  only  censured  the  preacher  (who  had  the  aadaci- 
ty  to  observe  that  the  king  by  then  sending  aid  to  the  French 
llugueuots  of  Kochelle,  as  was  rumored  to  be  designed,  had 
sanctioned  bis  position),  but  pronounced  a  solemn  decree  that 
it  is  in  no  case  lawful  for  subjects  to  make  use  of  force  against 
their  princes,  nor  to  appear  offensively  or  defensively  in  the 
iield  against  them.  All  persons  promoted  to  degrees  were 
to  subscribe  this  aii;icle,  and  to  take  an  oath  that  they  not 
only  at  present  detested  the  opposite  opinion,  but  would  at 
no  mtare  time  entertain  it. 

Those,  however,  who  most  strenuously  denied  the  abstract 
right  of  resistance  to  unlawful  commands  were  by  no  means 
obliged  to  maintain  the  duty  of  yielding  them  an  active 
obedience.  In  the  case  of  religion,  it  was  necessary  to  ad- 
mit that  God  was  rather  to  be  obeyed  than  man.  Nor  had 
it  been  pretended,  except  by  the  most  servile  churchmen, 
that  subjects  had.no  positive  rights,  in  behalf  of  which  they 
might  decline  compliance  with  illegal  requisitions.  This, 
however,  was  openly  asserted  in  the  reign  ot  Charles.  Those 
who  refused  the  general  loan  of  1626  had  to  encounter  as^ 
sanlts  from  very  different  quarters,  and  were  not  only  im- 
prisoned, but  preached  at.  Two  sermons  by  Sibthorp  and 
Mainwaring  excited  particular  attention.  These  men,  eager 
for  preferment,  which  they  knew  the  readiest  method  to  at- 
tain, taught  that  the  king  might  take  the  subject's  money 
at  his  pleasure,  and  that  no  one  might  refuse  his  demandf, 
on  penalty  of  damnation.  "Parliaments,"  said  Mainwaring, 
^^  were  not  ordained  to  contribute  any  right  to  the  king,  but 
for  the  more  equal  imposing  and  more  easy  exacting  of  that 
which  unto  kings  doth  appertain  by  natural  and  original  law 
and  justice,  as  their  proper  inheritance  annexed  to  their  im- 
perial crowns  from  their  birth."  These  extravagances  of 
rather  obscure  men  would  have  passed  with  less  notice  if 
the  government  had  not  given  them  the  most  indecent  en- 
couragement. Abbot,  archbishop  of  Canterbury,  a  man  of 
integrity,  but  upon  that  account,  as  well  as  for  his  Calvinist- 
ic  partialities,  long  since  obnoxious  to  the  courtiers,  refused 
to  license  Sibthorp's  sermon,  alleging  some  unwarrantable 
passages  which  it  contained.  For  no  other  cause  than  this, 
he  was  sequestered  from  the  exercise  of  his  archiepiscopal  ju- 
risdiction, and  confined  to  a  country  house  in  Kent.  The 
house  of  commons,  after  many  complaints  of  those  ecclesias- 
tics, finally  proceeded  against  Mainwaring  by  impeachment 
itt  the  bar  of  the  lords.  He  was  condemned  to  pay  a  fine  of 
£1000,  to  be  suspended  for  three  years  from  his  ministry,  and 
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to  be  incapable  of  holding  any  eccleeiastioal  dignity.  Yet 
the  king  almost  immediately  pardoned  Mainwaring,  nrho  be- 
came in  a  few  years  a  bishop,  as  Sibthorp  was  promoted  to 
an  inferior  dignity. 

§  14.  There  seems  on  the  whole  to  be  very  little  gronnd 
for  censure  in  the  proceedings  of  this  illastrious  parliaments 
I  admit  that,  if  we  believe  Charles  I.  to  have  been  a  gentle 
and  beneficent  monarch,  incapable  of  harboring  any  design 
against  the  liberties  of  his  people,  or  those  who  stood  for- 
ward in  defense  of  their  privileges,  wise  in  the  choice  of  his 
counselors,  and  patient  in  listening  to  them,  the  commons 
may  seem  to  have  carried  their  opposition  to  an  unreasona- 
ble length.  But,  if  he  had  shown  himself  possessed  with  such 
notions  of  his  own  prerogative,  no  matter  how  derived,  as 
could  bear  no  effective  control  from  fixed  law,  or  from  the 
nation's  represenUitives ;  if  he  was  hasty  and  violent  in  tem- 
per, yet  stooping  to  low  arts  of  equivocation  and  insincerity; 
whatever  might  be  his  estimable  qualities  in  other  respects, 
they  could  act,  in  the  main,  no  otherwise  than  by  endeavor- 
ing to  keep  him  in  the  power  of  parliament,  lest  his  power 
should  make  parliament  but  a  name.  Every  popular  assem- 
bly, truly  zealous  in  a  great  cause,  will  display  more  heat 
and  passion  than  cool-blooded  men  after  the  lapse  of  centa- 
ries  may  wholly  approve.  But  so  far  were  they  front  en- 
croaching, as  our  Tory  writers  pretend,  on  the  just  powers 
of  a  limited  monarch,  that  they  do  not  appear  to  have  con- 
ceived, thev  at  least  never  hinted  at,  the  securities  without 
which  all  they  had  obtained  or  attempted  would  become  in- 
effectual. No  one  member  of  that  house,  in  the  utmost 
warmth  of  debate,  is  recorded  to  have  suggested  the  aboli- 
tion of  the  court  of  star-chamber,  or  any  provision  for  the 
periodical  meeting  of  parliament.  Though  such  remedies  for 
the  greatest  abuses  were  in  reality  consonant  to  the  actual 
unrepealed  law  of  the  land,  yet,  as  they  implied,  in  the  ap- 
prehension of  the  generality,  a  retrenchment  of  the  king's 
prerogative,  they  had  not  yet  become  familiar  to  their  hope& 
In  asserting  the  illegality  of  arbitrary  detention,  of  compul- 
sory loans,  of  tonnage  and  poundage  levied  without  consent 
of  parliament,  they  stood  in  defense  of  positive  rights  won 
by  their  fathers,  the  prescriptive  inheritance  of  Englishmen. 
Twelve  years  more  of  repeated  aggressions  taught  the  Long 
Parliament  what  a  few  sagacious  men  might  perhaps  have 
already  suspected,  that  they  must  recover  more  of  their  an- 
cient constitution  from  oblivion,  that  they  must  sustain  its 
partial  weakness  by  tiew  securities,  that,  m  order  to  render 
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the  existence  of  monarchy  compatible  with  that  of  freedom, 
they  must  not  only  strip  it  of  all  it  had  usurped,  but  of  some- 
thing that  was  its  own. 
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PBTTTION  OF  KIQHT. 

8  Cab.  L.  c  1. 

Tm  petition  ezliibited  to  hia  mojeety  by 
the  lords  spiritual  and  temporal,  and 
commons,  In  this  parliament  assembled, 
concerning  dirers  rights  and  liberties  of 
tbe  snbjectp,  with  the  king's  majesty's 
royal  answer  thereunto  in  tail  parlia- 
ment. 
To  the  Kinf9  Most  ExeeOent  Majtity, 

Hnmbly  show  nnto  our  sovereign  lord 
the  king,  the  lords  spiritual  and  temporal, 
and  commons,  in  parliament  assembled, 
that  whereas  it  is  declared  and  enacted  by 
a  statute  made  in  the  time  of  the  reign  of 
king  Edward  L,  commonly  called  S^atutum 
de  tailagio  turn  eoneedgndOj  that  no  tallage 
or  aid  shall  be  lAid  or  levied  by  the  king 
or  his  heirs  In  this  realm,  without  the  good- 
will  and  assent  of  the  archbishops,  bish- 
ope,  earls,  barons,  knights,  burgesses,  and 
other  the  fteemen  of  the  commonalty  of 
this  realm :  and  by  authority  of  parliament 
holden  in  the  flve-and-twentieth  year  of 
the  reign  of  king  Edward  IIL  it  is  declared 
and  enactedf  that  from  thenceforth  no  per- 
son should  be  compelled  to  make  any  loans 
to  the  king  against  his  will,  because  such 
loans  were  against  reason  and  the  fran- 
chise of  the  land;  and  by  other  laws  of 
this  realm  it  is  provided  that  none  should 
be  charged  by  any  charge  or  imposition 
called  a  benevolence,  nor  by  such  like 
charge;  by  which  statutes  before  men 
tloned,  and  others  the  good  laws  and  stat- 
utes of  this  realm,  your  subjects  have  in 
herited  this  freedoi^  that  they  should  not 
be  compelled  to  contribute  to  any  tax,  tal- 
lage, aid,  or  other  like  charge  not  set  by 
common  ccmaent,  in  parliament 

IL  Yet  neveitheless  of  late  divers  com- 
missions directed  to  sundry  commission- 
ers in  several  counties,  with  instructions, 
have  Issued ;  by  means  whereof  your  peo- 
ple have  been  in  divers  pl^s  assembled, 
and  required  to  lend  certafl  sums  of  mon- 
ey unto  your  m^esty,  and  many  of  them, 
upon  their  refusal  so  to  do,  have  had  an 
oath  administered  unto  them  not  warrant- 
able \jj  the  laws  or  statutes  of  this  realm, 


and  have  been  constrained  to  become 
bound  to  make  appearance  and  give  ut- 
terance before  your  privy  councU  and  in 
other  places,  and  others  of  them  have  been 
therefore  imprisoned,  confined,  and  sundry 
other  ways  molested  and  disquieted ;  and 
divers  other  charges  have  been  laid  and 
levied  upon  your  people  in  several  coun- 
ties by  lords-lieutenants,  depnty-lienten- 
acts,  commissioners  for  musters,  Justices 
of  peace,  and  others,  by  command  or  di- 
rection from  you^m^esty,  or  your  privy 
council,  against  the  laws  and  tree  customs 
of  the  realm. 

III.  And  whereas  also  by  the  statute 
called  "  The  Great  Charter  of  the  Liber- 
ties of  England,"  it  is  declared  and  enact- 
ed, that  no  freeman  may  be  taken  or  im- 
prisoned, or  to  be  disseized  of  his  freehold 
or  liberlies,  or  bis  free  customs,  or  be  out- 
lawed or  exiled,  or  in  any  manner  de- 
stroyed, but  by  the  lawful  judgment  of  his 
peers,  or  by  the  law  of  the  laud. 

IV.  And  in  the  eight-and-twentieth  year 
ot  the  reign  of  king  Sdward  HI.  it  was  de- 
clared and  enacted  by  authority  of  parlia- 
ment, that  no  man,  of  what  estate  or  con- 
dition that  he  be,  should  be  put  out  of  bis 
land  or  tenements,  nor  taken,  nor  impris- 
oned, nor  disherited,  nor  put  to  death 
without  being  brought  to  answer  by  due 
process  of  law. 

y.  Nevertheless,  against  the-  tenor  of 
the  said  statutes,  and  other  the  good  laws 
and  statutes  of  your  realm  to  that  end 
provided,  divers  of  your  subjects  have  of 
late  been  imprisoned  without  any  cause 
showed ;  and  when  for  their  deliverance 
they  were  brought  before  your  Justices 
by  your  majesty's  writs  of  /tateos  eorpus, 
there  to  undergo  and  ncelve  as  the  court 
should  order,  and  their  keepers  command- 
ed to  certify  the  causes  of  their  detainer, 
no  cause  was  certified,  but  that  they  were 
detained  by  your  majesty's  special  com- 
mand, signified  by  the  lords  of  your  privy 
council,  and  yet  were  returned  back  to 
several  prisons,  without  being  charged 
with  any  thing  to  which  they  might  make 
answer  according  to  the  law. 

YI.  And  whereas  of  late  great  compa- 
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Dies  of  soldiers  and  mariners  have  been 
dispersed  Into  divers  counties  of  the 
realm,  and  the  inhabitants  against  their 
wills  have  been  compelled  to  receive  them 
into  their  hoates,  and  there  to  suffer  them 
to  sojoam,  against  the  laws  and  cnstoms 
of  this  realm,  and  to  the  great  grievance 
and  vexation  of  the  people. 

VII.  And  whereas  also  by  authority  of 
parliament,  in  the  five  and-twentieth  year 
of  the  reign  of  king  Edward  III.,  it  is  de- 
clared and  enacted,  that  no  man  should 
be  forejudged  of  life  or  limb  against  the 
form  of  the  Oreat  Charter,  and  the  law  of 
the  land ;  and  by  the  said  Oreat  Charter, 
and  other  the  laws  and  statutes  of  this 
your  realm,  no  man  ought  to  be  adjudged 
to  death  but  by  the  laws  established  in 
this  your  realm,  either  by  the  cnstoms  of 
the  same  realm,  or  by  acts  of  parliament : 
and  whereas  no  offender  of  what  kind  so- 
ever is  exempted  from  the  proceedings  to 
be  used,  and  punishments  to  be  inflicted 
by  the  laws  and  statutesof  this  yonr  realm ; 
nevertheless  of  late  time  divers  commis- 
sions under  yonr  majesty*s  great  seal  have 
issued  forth,  by  which  certal  u  persons  have 
been  assigned  and  appointed  commission- 
ers with  power  and  authority  to  proceed 
within  the  land,  according  to  the  Justice 
of  martial  law,  against  such  soldiers  or 
mariners,  or  other  dissolute  persons  Join- 
ing with  them,  as  should  commit  any  mur- 
der, robbery,  felony,  mutiny,  or  other  out- 
rage or  misdemeanor  whatsoever,  and  by 
such  summary  course  and  order  as  is 
agreeable  to  martial  law,  and  as  is  used 
in  armies  in  time  of  war,  to  proceed  to 
the  trial  and  condemnation  of  such  of- 
fenders, and  them  to  cause  to  be  executed 
and  put  to  death  according  to  the  law 
martial. 

VIII.  By  pretext  whereof  some  of  your 
majesty's  sul^ects  have  been  by  some  of 
the  said  commissioners  put  to  death,  when 
and  where,  if  by  the  laws  aud  statutes  of 
the  land  they  had  deserved  death,  by  the 
same  laws  and  statutes  also  they  might, 
and  by  no  other  ought  to  have  been  Judged 
and  executed. 

IX.  And  also  sundry  grievous  ofllanders, 
by  color  thereof  claiming  an  exemption, 
have  escaped  the  punishments  due  to  them 
by  the  laws  and  statutea  of  this  your  realm, 
by  reason  that  divers  of  yonr  officers  and 
ministers  of  Justice  have  unjustly  reftised 


or  forebome  to  proceed  against  soch  of- 
fenders according  to  the  same  laws  and 
statutes,  upon  pretense  that  the  said  o^ 
fenders  were  punishable  only  by  martial 
law,  and  by  authority  of  such  commissions 
as  aforesaid ;  which  oommiasiooa,  and  aU 
other  of  like  nature  are  wholly  and  direct* 
ly  contrary  to  the  said  laws  and  statutes 
of  this  your  realm. 

X.  They  do  therefore  humbly  pray  yow 
most  excellent  maJes^,  that  no  man  here- 
after be  compelled  to  make  or  yield  any 
gift,  loan,  benevolence,  tax,  or  such  like 
charge,  without  common  consent  by  act 
of  parliament ;  and  that  none  be  called  to 
make  answer,  or  to  take  such  oath,  or  to 
give  attendance,  or  be  confined,  or  other- 
wise molested  or  disquieted  concerning 
the  same,  or  for  reftisal  thereof:  and  that 
no  freeman,  in  any  such  manner  as  is 
before  mentioned,  be  imprisoned  or  de- 
tained :  and  that  your  majesty  would  be 
pleased  to  remove  the  said  soldiers  and 
mariners,  and  that  your  people  may  not 
be  so  burdened  in  time  to  come;  and 
that  the  aforesaid  commissions,  for  pro- 
ceeding by  martial  law,  may  be  revoked 
and  annulled ;  and  that  hereafter  no  con- 
missions  of  like  nature  may  issue  forth  to 
any  person  or  persons  whatsoever  to  be 
executed  as  aforesaid,  lest  by  color  of  them 
any  of  your  mi^esty's  subjects  be  destroyed 
or  pot  to  death  contrary  to  the  laws  and 
fhinchlse  of  the  land. 

XI.  All  which  they  most  humbly  pmy 
of  your  most  excellent  majesty  as  their 
rights  and  liberties,  according  to  the  laws 
and  statutes  of  this  realm ;  and  that  yoor 
miOesty  would  also  vouchsafe  to  declare, 
that  the  awards,  doings,  and  proceedings, 
to  the  pr^udice  of  your  people  in  any  of 
the  premises,  shall  not  be  drawn  hereafter 
into  consequence  or  example;  and  that 
your  majesty  would  be  also  graciously 
pleased,  for  the  fhrther  comfort  and  safe- 
ly of  your  people,  to  declare  your  royal 
will  and  pleasure,  that  in  the  things  afore- 
said all  yonr  officers  and  ministers  shall 
serve  you  according  to  the  laws  and  stat- 
utes of  this  realm,  as  they  tender  the  hon- 
or of  your  majesty,  aqd  die  prosperity  of 
this  kingdom. 

Qud  quidem  petUione  Itetd  et  plenifu  in- 
telUctd  per  dftOum  domtnum  ngem  taOtft 
e$t  rttpannxm  in  pUno  parliumtnto^  viz. 
Soit  droit /ait  eomme  ett  detirtf. 
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CHAPTER  Vm. 

FROM  THE  DISSOLUTION  OF  CHARLES'S  THIRD  PARLIA- 
MENT TO  THE  MEETING  OP  THE  LONG  PARLIAMENT. 

f  1.  Declaration  of  the  King  after  the  DiBsolntion.  f  2.  Proflecntions  of  Eiiot  and 
others  for  Conduct  in  Parliament,  f  8.  Of  Chambers  for  reftislug  to  paj  Customs. 
1 4.  Commendable  Behavior  of  Judges  in  some  instances,  i  6.  Means  adopted  to 
raise  the  Reyenue.  Compositions  for  Knighthood.  §  6.  Forest  laws,  i  7.  Mo- 
nopolies, i  8.  Ship-money,  i  9.  Extension  of  it  to  inland  Places,  i  10.  Hampden's 
Reftisal  to  pay.  Argoments  on  the  Case,  i  Ih  Proclamations.  Various  arbitrary 
Proceedings,  i  11.  Star-Chamber  Jurisdiction.  (18.  Punishments  inflicted  by  it. 
Cases  of  Bishop  Williams,  Prynne,  etc.  i  14.  Laud— bis  Character,  i  15.  Lord 
StraflTord.  i  16.  Correspondence  between  these  two.  i  17.  Conduct  of  Laud  in  the 
Chnith-Proeecation  of  Poritans.  i  18.  Favor  shown  to  Catholics.  Tendency  to 
their  Religion.  Expectations  entertained  by  them,  i  19.  Mission  of  Pantaui. 
Intrigue  of  Bishop  Montagu  with  him.  i  20.  Apprehensions  of  the  Primate,  i  81. 
Chillingworth.  f  99l  Halea.  i  flS.  Character  of  Clarendon's  Writings.  Animad- 
rerslons  on  his  Account  of  this  Period,  i  M.  Scots  Troubles,  and  Distress  of  the 
Ooremment  i  S5.  Parliament  of  April,  1640.  i  2C.  Council  of  York,  i  27.  Con- 
Tocatlon  of  Long  Parliament. 

§  1.  The  dissolution  of  a  parliament  was  always  to  the 
prerogative  what  the  dispersion  of  clouds  is  to  the  sun.  As 
if  in  mockery  of  the  transient  obstruction,  it  shone  forth  as 
splendid  and  scorching  as  before.  Even  after  the  exertions 
of  the  most  popular  and  intrepid  house  of  commons  that ' 
had  ever  met,  and  after  the  most  important  statute  that  had 
been  passed  for  some  hundred  years,  Charles  found  himself 
in  an  instant  unshackled  by  his  law  or  his  word ;  once  more 
that  absolute  king  for  whom  his  sycophants  had  preached 
and  pleaded,  as  if  awakened  from  a  fearful  dream  of  sounds 
and  sights  that  such  monarchs  hate  to  endure,  to  the  full  en- 
joyment of  an  unrestrained  prerogative.  He  announced  his 
intentions  of  government  for  the  future  in  a  long  declaration 
of  the  causes  of  the  late  dissolution  of  parliament,  which, 
though  not  without  the  usual  promises  to  maintain  the  laws 
and  liberties  of  the  people,  gave  evident  hints  that  his  own 
interpretation  of  them  must  be  humbly  acquiesced  in. 

§  2.  The  king  next  turned  his  mind,  according  to  his  own 
and  bis  father^s  practice,  to  take  vengeance  on  those  who 
had  been  most  active  in  their  opposition  to  him.  A  few 
days  after  the  dissolution,  sir  John  Eliot,  Holies,  Selden, 
Long,  Strode,  and  other  eminent  members  of  the  commons, 
were  committed,  some  to  the  Tower,  some  to  the  king's 
bench,  and  their  papers  seized.    Upon  suing  for  their  habeas 
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corpus,  a  return  was  made  that  they  were  detained  for  nota- 
ble contempts,  and  for  stirring  up  sedition,  alleged  in  a  war- 
rant under  the  king's  sign-manual.  Their  counsel  ar^ned 
against  the  sufficiency  of  this  return,  as  well  on  the  princi- 
ples and  precedents  employed  in  the  former  case  of  sir 
Thomas  Daiiiel  and  his  colleagues,  as  on  the  late  explicit 
confirmation  of  them  in  the  Petition  of  Right.  The  king's 
counsel  endeavored,  by  evading  the  authority  of  that  enact- 
ment, to  set  up  anew  that  alarming  pretense  to  a  power  of 
arbitrary  imprisonment  which  the  late  parliament  had  meant 
to  silence  forever.  "A  petition  in  parliament,"  said  the  at- 
torney-general Heath, "  is  no  law,  yet  it  is  for  the  honor  and 
dignity  of  the  king  to  observe  it  faithfully;  but  it  is  the 
duty  of  the  people  not  to  stretch  it  beyond  the  words  and 
intention  of  the  king.  And  no  other  construction  can  be 
made  of  the  petition  than  that  it  is  a  coafirmation  of  the  an- 
cient liberties  and  rights  of  the  subjects.  So  that  now  the 
case  remains  in  the  same  quality  and  degree  as  it  was  before 
the  petition. ''  Thus,  by  dint  of  a  sophism  which  turned  into 
ridicule  the  whole  proceedings  of  the  late  parliament,  he  pre- 
tended to  recite  afresh  the  authorities  on  which  he  had  for- 
merly relied,  in  order  to  prove  that  one  committed  by  the 
command  of  the  king  or  privy  council  is  not  bailable.  The 
judges,  timid  and  servile,  yet  desirous  to  keep  some  measures 
with  their  own  consciences,  or  looking  forward  to  the  wrath 
*of  future  parliaments,  wrote  what  Whitelock  calls  "a  humble 
and  stout  letter "  to  the  king,  that  they  were  bound  to  bail 
the  prisonei*8;  but  requested  that  he  would  send  his  direc- 
tion to  do  so.  The  gentlemen  in  custody  were,  on  this  inti- 
mation, removed  to  the  Tower ;  and  the  king,  in  a  letter  to 
the  court,  refused  permission  for  them  to  appear  on  the  day 
when  judgment  was  to  be  given.  Their  restraint  was  thus 
protracted  through  the  long  vacation;  toward  the  close  of 
which,  Charles,  sending  for  two  of  the  judges,  told  them  he 
was  content  the  prisoners  should  be  bailed,  notwithstanding 
their  obstinacy  m  refusing  to  present  a  petition  declaring 
their  sorrow  for  having  offended  him.  In  the  ensuing  Mich- 
aelmas term,  accordingly,  they  were  brought  before  the  court, 
and  ordered  not  only  to  find  bail  for  the  present  charge,  but 
sureties  for  their  good  behavior.  On  refusing  to  comply  with 
this  requisition,  they  were  remanded  to  custody. 

The  attorney-general,  dropping  the  charge  against  the  rest, 
exhibited  an  mibrmation  against  sir  John  Eliot  for  words 
uttered  in  the  house ;  namely,  that  the  council  and  judges 
had  conspired  to  ti*ample  under  foot  the  liberties  of  the  sub- 
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ject ;  and  against  Mr.  Denzil  Holies  and  Mr.  Valentine  for  a 
tumult  on  the  last  day  of  the  session ;  when  the  speaker, 
having  attempted  to  adjourn  the  house  by  the  king's  com- 
mand, had  been  forcibly  held  down  in  the  chair  by  some  of 
the  members  while  a  remonstrance  was  voted.  They  plead- 
ed, to  the  court's  jurisdiction,  because  their  oifenses  were 
supposed  to  be  committed  in  parliament,  and  consequently 
not  punishable  in  any  other  place.  This  brought  forward 
the  great  question  of  privilege,  on  the  determination  of  which 
the  power  of  the  house  of  commons,  and  consequently  the 
character  of  the  English  constitution,  seemed  evidently  to 
depend. 

Freedom  of  speech,  being  implied  in  the  nature  of  a  repre- 
sentative assemoly  called  to  present  grievances  and  suggest 
remedies,  could  not  stand  in  need  of  any  special  law  or  priv- 
ilege to  support  it.  But  it  was  also  sanctioned  by  positive 
authority.  The  speaker  demands  it  at  the  beginnmg  of  ev- 
ery parliament  among  the  standing  privileges  of  the  house ; 
and  it  had  received  a  sort  of  confirmation  from  the  legisla- 
ture by  an  act  passed  in  the  fourth  year  of  Henry  VIIL,  on 
occasion  of  one  Strode,  who  had  been  prosecuted  and  impris- 
oned in  the  Stannary  court,  for  proposing  in  parliament  some 
regulations  for  the  tinnei'S  in  Cornwall ;  which  annuls  all  that 
had  been  done,  or  might  hereafter  be  done,  toward  Strode, 
for  any  matter  relating  to  the  parliament,  in  words  so  strong « 
as  to  form,  in  the  opinion  of  many  lawyers,  a  general  enact- 
ment. The  judges  however  held,  on  the  question  being  pri- 
vately sent  to  them  by  the  king,  that  the  statute  concerning 
Strode  was  a  particular  act  of  parliament  extending  only  to 
him  and  those  who  had  joined  with  him  to  prefer  a  bill  to 
the  commons  concerning  tinners ;  but  that,  although  the  act 
were  private  and  extended  to  them  alone,  yet  it  was  no  more 
than  all  other  parliament-men,  by  privilege  of  Hhe  house, 
ought  to  have  'y  namely,  freedom  of  speech  concerning  mat- 
ters there  debated. 

It  appeared  by  a  constant  series  of  precedents,  the  counsel 
for  Eliot  and  his  friends  argued,  that  the  liberties  and  privi- 
leges of  parliament  could  only  be  determined  therein,  and 
not  by  any  inferior  court ;  that  the  judges  had  often  declined 
to  give  their  opinions  on  such  subjects,  alleging  that  they 
were  beyond  their  jurisdiction ;  that  the  words  imputed  to 
Eliot  were  in  the  nature  of  an  accusation  of  persons  in  pow- 
er which  the  commons  had  an  undoubted  right  to  prefer; 
that  no  one  would  venture  to  complain  of  grievances  in  par- 
liament, if  he  should  be  subjected  to  punishment  at  the  dis- 
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cretion  of  an  inferior  tribunal ;  that  whatever  instances  had 
occurred  of  punishing  the  alleged  offenses  of  members  afler 
a  dissolution  were  but  acts  of  power,  which  no  attempt  had 
hitherto  been  made  to  sanction ;  finally,  that  the  offenses  im- 
puted might  be  punished  in  a  future  parliament. 

The  court  were  unanimous  in  holding  that  they  had  juri»* 
diction,  though  the  alleged  offenses  were  committed  in  pat^ 
liaraent,  and  that  the  defendants  were  bound  to  answer.    The 

Privileges  of  parliament  did  not  extend,  one  of  them  said,  to 
reaches  of  the  peace,  which  was  the  present  case ;  and  all 
offenses  against  the  crown,  said  another,  were  punishable  in 
the  court  of  king's  bench.  On  the  parties  refusing  to  put  in 
an  J  other  plea,  judgment  was  given  that  they  should  be  im- 
prisoned during  the  king's  pleasure,  and  not  released  with- 
out giving  surety  for  good  behavior,  and  making  submission ; 
that  Eliot,  as  the  greatest  offender  and  ringleader,  should  be 
fined  in  £2000,  Holies  and  Valentine  to  a  smaller  amonnt. 

£liot,  the  most  distinguished  leader  of  the  popular  party, 
died  in  the  Tower  without  yielding  to  the  submission  re- 
quired. In  the  long  parliament  the  commons  came  to  sever- 
al votes  on  the  illegality  of  all  these  proceedings,  both  as  to 
the  delay  in  granting  their  habeas  corpus,  and  the  overrul- 
ing their  plea  to  the  jurisdiction  of  the  king's  bench.  But 
the  subject  was  revived  again  in  a  more  distant  and  more 
.  tranquil  period.  In  the  year  1667  the  commons  resolved  that 
the  act  of  4  H.  VIII.  concerning  Strode  was  a  general  law, 
^*  extending  to  indemnify  all  and  every  the  members  of  both 
houses  of  parliament,  in  all  parliaments,  for  and  touching  any 
bills,  speaking,  reasoning,  or  declaring  of  any  matter  or  mat- 
ters in  and  concerning  the  parliament  to  be  communed  and 
treated  of,  and  is  a  declaratory  law  of  the  ancient  and  nec- 
essary lights  and  privileges  of  parliament."  They  resolved 
also  that  the  judgment  given  6  Car.  I.  against  sir  John  Eliot, 
Denzil  Holies,  and  Benjamin  Valentine,  is  an  illegal  judg- 
ment, and  against  the  freedom  and  privilege  of  parliament. 
To  these  resolutions  the  lords  gave  their  concurrence.  And 
Holies,  then  become  a  peer,  having  brought  the  record  of  the 
king's  bench  by  writ  of  error  before  them,  they  solemnly  re- 
versed the  judgment.  An  important  decision  with  respect 
to  our  constitutional  law,  which  has  established  beyond  con- 
troversy^ the  great  privilege  of  unlimited  freedonrof  speech 
in  parliament;  unlimited,  I  mean, by  any.  authority  except 
that  by  which  the  house  itself  ought  always  to  restrain  inde- 
cent and  disorderly  language  in  its  members.  It  does  not, 
however,  appear  to  be  a  necessary  consequence,  from  the  re- 
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versal  of  this  judgment,  that  no  actions  committed  in  the 
house  by  any  of  its  members  are  punishable  in  a  court  of 
law.  The  argument  in  behalf  of  Holies  and  Valentine  goes, 
indeed,  to  this  length ;  but  it  was  admitted  in  the  debate  on 
the  subject  in  1667  that  their  plea  to'the  jurisdiction  of  the 
king's  bench  could  not  have  been  supported  as  to  the  im- 
puted riot  in  detaining  the  speaker  in  the  chair,  though  the 
judgment  was  erroneous  in  extending  to  words  sposen  in 
parliament.  And  it  is  obvious  that  the  house  could  inflict 
no  adequate  punishment  in  the  possible  case  of  treason  or 
felony  committed  within  its  walls ;  nor,  if  its  power  of  im- 
prisonment be  limited  to  the  session,  in  that  of  many  smaller 
offenses. 

§  3.  The  customs  on  imported  merohandises  were  now  rig- 
orously enforced.  But  the  late  discussions  in  parliament,  and 
the  growing  disposition  to  probe  the  legality  of  all  acts  of 
the  crown,  rendered  the  merchants  more  discontented  than 
ever.  Richard  Chambers,  having  refused  to  pay  any  fur- 
ther duty  for  a  bale  of  silk  than  might  be  required  by  law, 
was  summoned  before  the  privy  council.  In  the  presence  of 
that  board  he  was  provoked  to  exclaim  that  in  no  part  of 
the  world,  not  even  in  Turkey,  were  the  merchants  so  screw- 
ed and  wrung  as  in  England.  For  these  hasty  words  an  in- 
formation was  preferred  against  him  in  the  star-chamber; 
and  the  court,  being  of  opinion  that  the  words  were  intend- 
ed to  make  the  people  believe  that  his  majesty's  happy  gov- 
ernment might  be  termed  Turkish  tyranny,  manifested  their 
laudable  abhorrence  of  such' tyranny  by  sentencing  him  to 
pay  a  flne  of  £2000,  and  to  make  a  humble  submission. 
Chambers,  a  sturdy  puritan,  absolutely  refused  to  subscribe 
the  form  of  submission  tendered  to  him,  and  was  of  course 
committed  to  prison.  But  the  court  of  king's  bench  admit- 
ted him  to  bail  on  a  habeas  corpus ;  for  which,  as  Whitelock 
tells  us,  they  were  reprimanded  by  the  council. 

§  4.  There  were  several  instances,  besides  this  just  men- 
tioned, wherein  the  judges  manifested  a  more  courageous 
spirit  than  they  were  ame  constantly  to  preserve;  and  the 
odinm  under  which  their  memory  labors  for  a  servile  com- 
pliance with  the  court,  especially  in  the  case  of  ship-money, 
renders  it  but  an  act  of  justice  to  record  those  testimonies 
they  occasionally  gave  of  a  nobler  sense  of  duty.  They 
unanimously  declared,  when  Charles  expressed  a  desire  that 
Felton,  the  assassin  of  the  duke  of  Buckingham,  might  be 
put  to  the  rack  in  order  to  make  him  discover  his  accom- 
plices, that  the  law  of  England  did  not  allow  the  use  of  tor- 
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ture.  This  is  a  remarkable  proof  that,  amidst  all  the  arbi- 
trary principles  and  arbitrary  measures  of  the  time,  a  truer 
sense  of  the  inviolability  of  law  bad  begun  to  prevail,  and 
that  the  free  constitution  of  England  was  working  off  the 
impurities  with  which  tiolence  had  stained  it  For,  though 
it  be  most  certain  that  the  law  never  recognized  the  use  of 
torture,  there  had  been  many  instances  of  its  employment, 
and  even  within  a  few  years.  They  declared  about  the  same 
time,  on  a  reference  to  them  conceniing  certain  disrespectfiil 
words  alleged  to  have  been  spoken  by  one  Pine  against  the 
king,  that  no  words  can  of  themselves  amount  to  treason 
within  the  statute  of  Edward  IIL* 

§  5.  In  pursuance  of  the  system  adopted  by  Charles's  min- 
isters, they  had  recourse  to  exactions,  some  odious  and  obso- 
lete, some  of  very  questionable  legality,  and  others  clearly 
against  law.  Of  the  former  class  may  be  reckoned  the  com- 
positions for  not  taking  the  order  of  knighthood.  The  early 
kings  of  England,  Henry  IIL  and  Edward  I.,  very  little  in 
the  spirit  of  chivalry,  had  introduced  the  practice  of  sum- 
moning their  military  tenants,  holding  £20  per  annum,  to  re- 
ceive knighthood  at  their  hands.  Those  who  declined  this 
lionor  were  permitted  to  redeem  their  absence  by  a  moder- 
ate fine.  Elizabeth,  once  in  her  reign,  and  James,  had  avail- 
ed themselves  of  this  ancient  right.  But  the  change  in  the 
value  of  money  rendered  it  far  more  oppressive  than  former- 
ly, though  limited  to  the  holders  of  £40  per  annum  in  milita- 
ry tenure.  Commissioners  were  now  appointed  to  compound 
with  those  who  had  neglected  some  years  before  to  obey  the 
proclamation,  summoning  them  to  receive  knighthood  at  the 
king's  coronation.  In  particular  instances  very  severe  fines 
are  recorded  to  have  been  imposed  upon  defaulters,  probably 
from  some  political  resentment. 

§6.  Still  greater  dissatisfaction  attended  the  king's  at- 
tempt to  revive  the  ancient  laws  of  the  forests — those  laws, 
of  which,  in  elder  times,  so  many  complaints  had  been  heard, 
exacting  money  by  means  of  pretensions  which  long  disuse 
had  rendered  dubious,  and  showing  himself  to  those  who 
lived  on  the  borders  of  those  domains  in  the  hateful  light  of 
a  litigious  and  encroaching  neighbor.  The  earl  of  Holland 
held  a  court  almost  every  year,  as  chief-justice  in  eyre,  for 
the  recovery  of  the  king's  forestall  rights,  which  made  great 
havoc  with  private  property.   No  prescription  could  be  plead- 

>  Thl«  was  a  very  important  detennf  natioiif  and  pnt  an  end  to  each  tyrannical  per- 
Mcution  of  Roman  Catholics  for  bare  expressions  of  opinion  as  had  been  nsed  un- 
der Elisabeth  and  James. 
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ed  against  the  king's  title,  which  was  to  be  found,  indeed,  by 
the  inqaest  of  a  jury,  but  under  the  direction  of  a  very  partial 
tribunal.  The  royal  forests  in  Essex  were  so  enlarged  that 
tbey  were  hyperbolically  said  to  include  the  whole  county. 
The  earl  of  Southampton  was  nearly  ruined  by  a  decision 
that  stripped  him  of  his  estate  near  the  New  I^orest  The 
bonndaries  of  Rockingham  forest  were  increased  from  six 
miles  to  sixty,  and  enorn^ous  lines  imposed  on  the  trespass- 
ers ;  lord  Salisbury  being  amerced  in  £20,000,  lord  West- 
moreland in  £19,000,  sir  Christopher  Hatton  in  £12,000.'  It 
is  probable  that  a  part  of  these  was  remitted. 

I  7.  A  greater  profit  was  derived  from  a  still  more  pemi- 
ciona  and  indefensible  measure,  the  establishment  of  a  char- 
tered company  with  exclusive  privileges  of  making  soap. 
The  recent  statute  against  monopolies  seemed  to  secure  the 
public  against  this  species  of  grievance.  Noy,  however,  the 
attorney-general,  a  lawyer  of  uncommon  eminence,  and  lately 
a  strenuous  asserter  of  popular  rights  in  the  house  of  com- 
mons, devised  this  project,  by  which  be  probably  meant  to 
evade  the  letter  of  the  law,  since  every  manufacturer  was 
permitted  to  become  a  member  of  the  company.  They 
agreed  to  pay  eight  pounds  for  every  ton  of  soap  made,  as 
well  as  £10,000  for  their  charter.  For  this  they  were  em- 
powered to  appoint  searchers,  and  exercise  a  sort  of  inquisi- 
tion over  the  trade.  Those  dealera  who  resisted  their  in- 
terference were  severely  fined  on  informations  in  the  star- 
chamber. 

This  precedent  was  followed  in  the  erection  of  a  similar 
company  of  starch-makers,  and  in  a  great  variety  of  other 
grants,  till  monopolies,  in  transgression  or  evasion  of  the  late 
statute,  became  as  common  as  tbey  bad  been  under  James 
or  Elizabeth.  The  king,  by  a  proclamation  at  York,  in  1639, 
beginning  to  feel  the  necessity  of  diminishing  the  public 
odium,  revoked  all  these  grants.  He  annulled  at  the  same 
time  a  number  of  commissions  that  had  been  issued  in  order 
to  obtain  money  by  compounding  with  offenders  against  pe- 
nal statutes. 

§  8.  The  name  of  Noj  has  acquired  an  unhappy  celebrity 
by  a  far  more  famous  invention,  which  promised  to  realize 
the  most  sangnine  hopes  that  could  have  been  formed  of  car- 
rying on  the  government  for  an  indefinite  length  of  time 

*  It  li  well  known  that  Charles  madeBichmond  Park  by  means  of  depriTlnj;  many 
proprietort  not  only  of  common  righu,  bnt  of  their  freehold  lande.  It  is  not  clear 
that  they  were  ever  compensated :  bnt  I  think  this  probable,  as  the  matter  exdtsd 
no  great  clamor  in  the  long  parliament 
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without  the  assistance  of  parliament.  Shaking  off  the  dnst 
of  ages  from  parchments  in  the  Tower,  this  man  of  venal  dil- 
igence and  prostituted  learning  discovered  that  the  sea-ports 
and  even  maritime  counties  had  in  early  times  been  some- 
times called  upon  to  furnish  ships  for  the  puhlic  service; 
nay,  there  were  instances  of  a  similar  demand  upon  some  in- 
land places.  Noy  himself  died  almost  immediately  after- 
ward. The  first  writ  issued  from  the  council  in  October, 
1634.  It  was  directed  to  the  magistrates  of  London  and 
other  sea-port  towns.  Reciting  the  depredations  lately  com- 
mitted by  pirates,  and  slightly  adverting  to  the  dangers  im- 
minent in  a  season  of  general  war  on  the  continent,  it  enjoins 
them  to  provide  a  certain  number  of  ships  of  war  of  a  pre- 
scribed tonnage  and  equipage ;  empowering  them  also  to  as- 
sess all  the  inhabitants  for  a  contribution  toward  this  anna- 
ment  according  to  their  substance.  The  citizens  of  London 
humbly  remonstrated  that  they  conceived  themselves  ex- 
empt, by  sundry  chartera  and  acts  of  parliament,  from  bear- 
ing such  a  charge.  But  the  council  peremptorily  compelled 
their  submission,  and  the  murmurs  of  inferior  towns  were 
still  more  easily  suppressed.  This  is  said  to  have  cost  the 
city  of  London  £35,000. 

I  0.  The  desire  of  being  at  least  prepared  for  war,  as  well 
as  the  general  system  of  stretching  the  prerogative  beyond 
all  limits,  suggested  an  extension  of  the  former  writs  from 
the  sea-ports  to  the  whole  kingdom.  Finch,  chief-justice  of 
the  common  pleas,  has  the  honor  of  this  improvement  on 
Key's  scheme.  He  was  a  man  of  little  learning  or  respecta- 
bility, a  servile  tool  of  the  despotic  cabal ;  who,  as  speaker 
of  the  last  parliament,  had,  in  ooedience  to  a  command  from 
the  king  to  adjourn,  refused  to  put  the  question  upon  a  re- 
monstrance moved  in  the  house.  By  the  new  writs  for  ship- 
money,  properly  ^  denominated,  since  the  former  had  only 
demanded  the  actual  equipment  of  vessels,  for  which  inland 
counties  were  of  couree  obliged  to  compound,  the  sheriffs 
were  directed  to  assess  every  land-holder  and  other  inhabit- 
ant, according  to  their  judgment  of  his  means,  and  to  enforce 
the  payment  by  distrefiis. 

This  extraordinary  demand  startled  even  those  who  had 
hitherto  sided  with  the  court.  The  ministers  prudently  re- 
solved to  secure  not  the  law,  but  its  interpreters,  on  their 
side.  They  published  an  extra-jndicial  opinion  of  the  twelve 
judges,  taken  at  the  king's  special  command,  according  to 
the  pernicious  custom  of  that  age.  The  judges  gave  it  as 
their  unanimous  opinion  that, "  when  the  good  and  safety  of 
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the  kingdom  in  general  is  concerned,  and  the  whole  kingdom 
in  danger,  his  majesty  might,  by  writ  under  the  great  seal, 
command  all  his  subjects,  at  their  charge,  to  provii^e  and  fnr- 
nish  such  number  of  ships,  with  men,  munition,  and  victuals, 
and  for  such  time,  as  he  should  think  fit,  for  the  defense  and 
safeguard  of  the  kingdom ;  and  that  by  law  he  might  com- 
pel the  doing  thereof,  in  case  of  i*efusal  or  refractoriness ;  and 
that  he  was  the  sole  judge  both  of  the  danger,  and  when  and 
how  the  same  was  to  be  prevented  and  avoided.'^ 

This  premature  declaration  of  the  judges,  which  was  pub- 
licly read  by  the  lord-keeper  Coventry  in  the  stai'-chamber, 
did  not  prevent  a  few  intrepid  persons  from  bringing  the 
question  solemnly  before  them,  that  the  liberties  of  their 
country  might  at  least  not  perish  silently.  The  first  that 
resisted  was  the  gallant  Richard  Chambe]*8,  who  brought  an 
action  against  the  lord-mayor  for  imprisoning  him  on  account 
of  his  refusal  to  pay  his  assessment  on  the  former  writ.  The 
magistrate  pleaded  the  writ  as  a  special  justification ;  when 
Berkley,  one  of  the  judges  of  the  king's  bench,  declared  that 
there  was  a  rule  of  law  and  a  rule  of  government,  that  many 
things  which  could  not  be  done  by  the  first  rule  might  be 
done  by  the  other,  and  would  not  suffer  counsel  to  argue 
Against  the  lawfulness  of  ship-money.  The  next  were  lord 
Say  and  Mr.  Hampden,  both  of  whom  appealed  to  the  justice 
of  their  country ;  but  the  famous  decision  which  has  made 
the  latter  so  illustrious  put  an  end  to  all  attempts  at  obtain- 
ing redress  by  course  of  law. 

§  10.  Hampden  was  a  gentleman  of  good  estate  in  Buck- 
inghamshire, whose  assessment  to  the  contribution  for  ship- 
nioney  demanded  from  his  county  amounted  only  to  twenty 
ehillings.'  The  cause,  though  properly  belonging  to  the  court 
of  exchequer,  was  heard,  on  account  of  its  magnitude,  before 
all  the  judges  in  the  exchequer-chamber.  The  precise  ques- 
tion, so  far  as  i-elated  to  Mr.  Hampden,  was.  Whether  the 
king  had  a  right,  on  his  own  allegation  of  public  danger,  to 
require  an  inland  county  to  furnish  ships,  or  a  pi*e8cribed  sum 
of  money  by  way  of  commutation,  for  the  defense  of  the  king- 
dom ?  It  was  argued  by  St.  John  and  Holbome  in  behalf 
of  Hampden ;  by  the  solicitor-general  Littleton  and  the  at- 
torney-general Banks  for  the  crown. 

^  Passing  slightly  over  the  charter  of  the  Conqueror,  that 
his  subjects  shall  hold  their  lands  free  from  all  unjust  tal- 

*  The  rait  in  the  exchequer  was  due  for  property  sltnate  in  the  parish  of  Stoke 
If  anderlle.  This  cxplnina  the  smallneea  of  the  sum  immediately  in  qnestion ;  it  woa 
AMesaed  only  on  a  portion  of  Hamiiden'B  landa. 
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lage,  and  the  clause  in  John's  Magna  Charta,  that  no  aid  or 
scutage  should  be  assessed  but  by  consent  of  the  great  coun- 
cil (a  provision  not  repeated  in  that  of  Henry  IIL),  the  ad- 
vocates of  Hampden  relied  on  the  25  E.  L,  commonly  called 
the  Confirmatio  Chartarum,  which  forever  abrogated  all  tax- 
ation without  consent  of  parliament ;  and  this  statute  itself 
they  endeavoi*ed  to  prove  was  grounded  on  requisitions  very 
like  the  present,  for  the  custody  of  the  sea  which  Edward 
had  issued  the  year  before.     Hence  it  was  evident  that  the 
saving  contained  in  that  act  for  the  accustomed  aids  and 
prizes  could  not  possibly  be  intended,  as  the  opposite  coun- 
sel would  suggest,  to  preserve  such  exactions  as  ship-money, 
but  related  to  the  established  feudal  aids,  and  to  the  ancient 
customs  on  merchandise.    They  dwelt  less,  however  (proba- 
bly through  fear  of  having  this  exception  turned  against 
them),  on  this  important  statute  than  on  one  of  moi*e  celeb- 
rity, but  of  very  equivocal  genuineness,  denominated  De  Tal- 
lagio  non  Concedendo,  which  is  nearly  in  the  same  words  as 
the  Confirmatio  Chartarum,  with  the  omission  of  the  above- 
mentioned  saving.    More  than  one  law  enacted  under  Edward 
HI.  re-asserts  the  necessity  of  parliamentary  consent  to  taxa- 
tion.   It  was  indeed  the  subject  of  fi-equent  remonstrance 
in  that  reign,  and  the  king  often  infringed  this  right.     But 
the  perseverance  of  the  commons  was  successful,  and  ulti- 
mately rendered  the  practice  conformable  to  the  law.     In 
the  second  year  of  Richard  H.,  the  realm  bein^  in  imminent 
danger  of  invasion,  the  privy  council  convoked  an  assembly 
of  peers  and  other  great  men,  probably  with  a  view  to  avoid 
the  summoning  of  a  parliament.    This  assembly  lent  their 
own  money,  but  declared  that  they  could  not  provide  a  rem- 
edy without  charging  the  commons,  which  could  not  be  done 
out  of  parliament,  advising  that  one  should  be  speedily  sum- 
moned.   This  precedent  was  the  more  important  as  it  tended 
to  obviate  that  argument  from  peril  and  necessity  on  which 
the  defenders  of  ship-money  were  wont  to  reply.    But  they 
met  that  specious  plea  more  dii*ectly.    They  admitted  that 
a  paramount  overruling  necessity  silences  the  voice  of  law; 
that  in  actual  invasion,  or  its  immediate  prospect,  the  rights 
of  private  men  must  yield  to  the  safety  of  the  whole ;  that 
not  only  the  sovereign,  but  each  man  in  respect  of  his  neigh- 
bor, might  do  many  things  absolutely  illegal  at  other  sea- 
sons; and  this  served  to  distinguish  the  present  case  from 
some  stronsT  acts  of  prerogative  exerted  by  Elizabeth  in  1588, 
when  the  liberties  and  religion  of  the  people  were  in  the 
most  apparent  jeopardy.    But  here  there  was  no  overwhelm- 
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ing  danger;  the  nation  was  at  peace  with  all  the  world; 
could  the  piracies  of  Turkish  corsairs,  or  even  the  insolence 
of  rival  neighbors,  be  reckoned  among  those  instant  perils 
for  which  a  parliament  would  provide  too  late  ? 

Lastly,  the  Petition  of  Right,  that  noble  legacy  of  a  slan- 
dered parliament,  reciting  and  confirming  the  ancient  stat- 
utesi,  had  established  that  no  man  thereafler  be  compelled  to 
make  or  yield  any  gift,  loan,  benevolence,  tax,  or  snch-like 
charge,  without  common  consent  by  act  of  parliament.  This 
latest  and  most  complete  recognition  must  sweep  away  all 
contrary  precedent,  and  could  not,  without  a  glaring  viola- 
tion of  its  obvious  meaning,  be  stretched  into  an  admission 
of  ship-money. 

The  kind's  counsel,  in  answer  to  these  arguments,  appealed 
to  that  series  of  records  which  the  diligence  of  Noy  had  col- 
lectedi  By  far  the  greater  part  of  these  were  commissions 
of  array.  But  several,  even  of  those  addressed  to  inland 
towns  (and,  if  there  were  no  service  by  tenure  in  the  case,  it 
does  not  seem  easy  to  distinguish  these  in  principle  from 
counties),  bore  a  very  strong  analogy  to  the  present.  They 
were,  however,  in  early  times.  No  sufficient  answer  could 
be  offered  to  the  statutes  that  had  prohibited  unparliament- 
ary taxation.  The  attempts  made  to  elude  their  force  were 
utterly  ineffectual,  as  those  who  are  acquainted  with  their 
emphatic  language  may  well  conceive.  But  the  council  of 
Charles  L,  and  the  hirelings  who  ate  their  bread,  disdained 
to  rest  their  claim  of  ship-money  on  obscure  records,  or  on 
cavils  about  the  meaning  of  statutes.  They  resorted  leather 
to  the  favorite  topic  of  the  times,  the  intrinsic,  absolute  au- 
thority of  the  king.  This  the  attorney-general  Banks  placed 
in  the  very  front  of  his  argument.  "  This  power,"  says  he, 
**  is  innate  in  the  pei*son  of  an  absolute  king,  and  in  the  per- 
sons of  the  kings  of  England.  ***  For  the  king  of  England 
he  is  an  absolute  monarch ;  nothing  can  be  given  to  an  ab- 
solute prince  but  what  is  inherent  in  his  person.  He  can  do 
no  wrong.  He  is  the  sole  judge,  and  we  ought  not  to  ques- 
tion him.  Where  the  law  trusts  we  ought  not  to  distrust. 
The  acts  of  parliament,"  he  observed,  ^'contained  no  express 
words  to  tase  away  so  high  a  prerogative ;  and  the  king's 
prerogative,  even  in  lesser  mattei*s,  is  always  saved  wherever 
express  words  do  not  restrain  it" 

Seven  of  the  twelve  judges,  namely.  Finch,  chief-justice  of 
the  eommoii  pleas,  Jones,  Berkley,  Vernon,  Crawley,  Trevor, 
and  Weston,  gave  judgment  for  the  crown.  Brampston, 
cbiefjustice  of  the  king's  bench,  and  Davenport,  chief  baron 

11* 
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of  the  exchequer,  proDonnced  for  Hampden,  but  on  technical 
reasons,  and  adhering  to  the  majority  on  the  principal  ques- 
tion. Denham,  another  judge  of  the  same  court,  being  ex- 
tremely ill,  gave  a  short  written  judgment  in  favor  of  llamp- 
den.  But  justices  Croke  and  Hutton,  men  of  considerable 
reputation  and  experience,  displayed  a  most  praiseworthy 
intrepidity  in  denying,  without  the  smallest  qualification,  the 
alleged  prerogative  of  the  cfown  and  the  lawfulness  of  the 
writ  for  ship-money.  They  had  unfortunately  signed,  along 
with  the  other  judges,  the  above-mentioned  opinion  in  favor 
of  the  right.  For  this  they  made  the  best  apology  they 
could,  that  their  voice  was  concluded  by  the  majority.  But 
in  truth  it  was  the  ultimate  success  that  sometimes  attends 
a  struggle  between  conscience  and  self-interest  or  timidity. 

The  length  to  which  this  important  cause  was  protracted, 
six  months  having  elapsed  from  the  opening  speech  of  Mr. 
Hampden's  counsel  to  the  final  judgment,  was  of  infinite  dis- 
service to  the  crown.  During  this  long  period  every  man's 
attention  was  directed  to  the  exchequer-chamber.  The  con- 
vincing arguments  of  St.  John  and  Holbome,  but  still  more 
the  division  on  the  bench,  increased  their  natural  repugnance 
to  so  unusual  and  dangerous  a  prerogative.  It  was  manifest 
by  the  whole  strain  of  the  court  lawyers  that  no  limitations 
on  the  king's  authority  could  exist  but  by  the  king's  sufier- 
ance.  This  alarming  tenet,  long  bruited  among  the  church- 
men and  courtiera,  now  resounded  in  the  halls  of  justice.  But 
shipmoney,  in  consequence,  was  paid  with  far  less  regularity 
ana  more  reluctance  than  before.  Whether  in  consequence 
of  this  unwillingness,  or  for  other  reasons,  the  revenue  levied 
in  difierent  years  under  the  head  of  ship-money  is  mOi*e  fluc- 
tuating than  we  should  expect  from  a  fixed  assessment,  but 
may  be  reckoned  at  an  average  sum  of  £200,000. 

§  11.  The  proclamations  of  Charles's  reign  are  far  more 
numerous  than  those  of  his  father.  They  imply  a  preroga- 
tive of  intermeddling  with  all  matters  oi  trade,  prohibiting 
or  putting  under  restraint  the  importation  of  various  articles, 
and  the  home  growth  of  others,  or  establishing  regulations 
for  manufactures.  Prices  of  several  minor  articles  were  fixed 
by  proclamation;  and  in  one  instance  this  was  extended  to 
poultry,  butter,  and  coals.  The  king  declares  by  a  procla- 
mation that  he  had  incorporated  all  tradesmen  and  artificers 
within  London  and  three  miles,  round ;  so  that  no  person 
might  set  up  any  trade  without  having  served  a  ^even  years' 
apprenticeship,  and  without  admission  into  such  corporation! 
He  prohibits,  in  like  manner,  any  one  from  using  the  trade 
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of  a  maltster  or  that  of  a  brewer  without  admission  into  the 
corporations  of  maltsters  and  brewera  erected  for  every  coun- 
ty. I  know  not  whether  these  projects  were  in  any  degree 
founded  on  the  alleged  pretext  of  correcting  abuses,  or  were 
solely  designed  to  raise  money  by  means  of  these  corpora- 
tions. The  illegality  of  these  proclamations  is  most  unques- 
tionable. 

The  rapid  increase  of  London  continued  to  disquiet  the 
court.  It  was  the  stronghold  of  political  and  religious  dis- 
affection. Hence  the  prohibitions  of  erecting  new  houses, 
which  had  begun  under  Elizabeth,  were  continually  repeated. 

The  security  of  freehold  rights  had  been  the  peculiar  boast 
of  the  English  law.  The  freeholder  was  recognized  as  the 
liber  homo  of  Magna  Charta,  who  could  not  be  disseized  of 
his  tenements  and  franchises.  His  house  was  his  castle,  which 
the  law  respected,  and  which  the  king  dared  not  enter.  Even 
the  public  good  must  give  way  to  his  obstinacy ;  nor  had  the 
legislature  itself  as  yet  compelled  any  man  to  part  with  his 
lands  for  a  compensation  which  he  was  loath  to  accept.  The 
council  and  star-chamber  had  very  rarely  presumed  to  med- 
dle with  his  right;  never  perhaps  where  it  was  acknowl- 
edged and  ancient.  But  now  this  reverence  of  the  common 
law  for  the  sacredness  of  real  property  was  derided  by  those 
who  revered  nothing  as  sacred  but  the  interests  of  the  church 
and  crown.  The  privy  council,  on  a  suggestion  that  the 
demolition  of  some  houses  and  shops  in  the  vicinity  of  St. 
Paul's  would  show  the  cathedral  to  more  advantage,  direct- 
ed that  the  owners  should  receive  such  satisfaction  as  should 
seem  reasonable ;  or,  on  their  refusal,  the  sheriff  was  required 
to  see  the  buildings  pulled  down,  "  it  not  being  thought  fit 
the  obstinacy  of  those  persons  should  hinder  so  considerable 
a  work."  . 

In  the  great  plantation  of  Ulster  by  James,  the  city  of 
London  had  received  a  grant  of  extensive  lands  in  the  county 
of  Derry,  on  certain  conditions  prescribed  in  their  charter. 
The  settlement  became  flourishing,  and  enriched  the  city. 
But  the  wealth  of  London  was  always  invidious  to  tlie  crown, 
as  well  as  to  the  needy  courtiers.  On  an  information  filed 
in  the  star-chamber  for  certain  alleged  breaches  of  their  char- 
ter, it  was  not  only  adjudged  to  be  forfeited  to  the  king,  but 
a  fine  of  £70,000  was  imposed  on  the  city.  They  paid  this 
enormous  mulct ;  but  were  kept  out  of  their  lands  till  re- 
stored by  the  long  parliament. 

The  levies  of  tonnage  and  poundage  without  authority  of 
parliament,  the  exaction  of  monopolies,  the  extension  of  the 
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forests,  the  arbitrary  restraints  of  proclamations,  above  all 
the  general  exaction  of  ship-money,  form  the  principal  arti- 
cles of  charge  against  the  government  of  Charles,  so  far  as 
relates  to  its  inroads  on  the  subject's  property.  These  were 
maintained  by  a  vigilant  and  unsparing  exercise  of  juiisdio- 
tion  in  the  court  of  star-chamber.  I  have,  in  another  chap* 
ter,  traced  the  revival  of  this  great  tribunal,  probably  under 
Henry  VIIL,  in  at  least  as  formidable  a  shape  as  before  the 
now-neglected  statutes  of  £d ward  IIL  and  Richard  II.,  which 
bad  placed  barriers  in  its  way,     (See  pp.  37-39.) 

§  12.  The  records  show  the  star-chamber  to  have  taken 
cognizance  both  of  civil  suits  and  of  offenses  throus^hout  the 
time  of  the  Tudors.  But  from  the  early  part  of  Bllizabeth's 
reign  the  star-chamber  took  a  direct  cognizance  of  any  civil 
suits  less  frequently  than  before;  partly,  I  suppose,  from  the 
increased  business  of  the  court  of  chancery  and  the  admiral- 
ty court,  which  took  away  much  wherein  they  had  been  wont 
to  meddle ;  partly  from  their  own  occupation  as  a  court  of 
criminal  judicature,  which  became  more  conspicuous  as  the 
other  went  into  disuse.  This  criminal  jurisaiction  is  that 
which  rendered  the  star-chamber  so  potent  and  so  odious  an 
auxiliary  of  a  despotic  administration. 

The  offenses  prmcipally  cognizable  in  this  court  were  for- 
gery, peijury,  not,  maintenance,  fraud,  libel,  and  conspiracy. 
But  besides  these,  every  misdemeanor  came  within  the  prop- 
er scope  of  its  inquiry ;  those  especially  of  public  importance, 
and  for  which  the  law,  as  then  understood,  had  provided  no 
sufficient  punishment.  For  the  judges  interpreted  the  law 
in  early  times  with  too  great  narrowness  and  timidity;  de- 
fects which,  on  the  one  hand,  raised  up  the  oveiTuling  au- 
thority of  the  court  of  chancery,  as  the  necessary  means  of 
redress  to  the  civil  suitor  who  found  the  gates  of  justice  bar- 
red against  him  by  technical  pedantry;  and,  on  the  other, 
brought  this  usurpation  and  tyranny  of  the  staiwjhamber 
upon  the  kingdom  by  an  absurd  scrupulosity  about  punish- 
ing manifest  offenses  against  the  public  good.  Thus,  corrup- 
tion, breach  of  trust,  and  malfeasance  in  public  affairs,  or  at- 
tempts to  commit  felony,  seem  to  have  been  reckoned  not 
indictable  at  common  law,  and  came  in  consequence  under 
the  cognizance  of  the  star-chamber.  In  other  cases  its  juris- 
diction was  merely  concurrent ;  but  the  greater  certainty  of 
conviction,  and  the  greater  severity  of  punishment,  i^ndered 
ft  incomparably  more  formidable  than  the  ordinary  benches 
of  justice.  The  law  of  libel  grew  up  in  this  unwholesome 
atmosphere,  and  was  molded  by  the  plastic  hands  of  sue- 
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eessive  judges  and  attorneys-general.  Prosecution  of  this 
kind,  according  to  Hudson,  began  to  be  more  frequent  from 
the  last  years  of  Elizabeth,  when  Coke  was  attorney-general ; 
and  it  is  easy  to  conjecture  what  kind  of  interpretation  they 
received.  To  hear  a  libel  sung  or  read,  says  that  writer,  and 
to  laugh  at  it,  and  make  merriment  with  it,  has  ever  been  held 
a  publication  in  law.  The  gross  error  that  it  is  not  a  libel 
if  It  be  true,  has  long  since,  he  adds,  been  exploded  out  of 
this  court.^ 

Among  the  exertions  of  authority  practiced  in  the  star- 
chamber  which  no  positive  law  could  be  brought  to  warrant, 
he  enumerates  ^'  punishments  of  breach  of  proclamations  be- 
fore they  have  the  strength  of  an  act  of  parliament ;  which 
this  court  hath  stretched  as  far  as  ever  any  act  of  p&rliament 
did.*' 

The  mode  of  process  was  sometimes  of  a  summary  nature; 
the  accused  person  being  privately  examined,  and  his  exam- 
ination read  in  the  court,  if  he  was  thought  to  have  con- 
fessed sufficient  to  deserve  sentence,  it  was  immediately 
awarded  without  any  formal  trial  or  written  process.  But 
the  more  regular  course  was  by  information  filed  at  the  suit 
of  the  attorney-general,  or,  in  certain  cases,  of  a  private  re- 
lator. The  party  was  brought  before  the  court  by  writ  of 
subpoena;  and  having  given  bond  with  sureties  not  to  de- 
part without  leave,  was  to  put  in  his  answer  upon  oath,  as 
well  to  the  matters  contained  in  the  information  as  to  spe- 
cial interrogatories.  Witnesses  were  examined  upon  inter- 
rogatories, and  their  depositions  read  in  court.  The  course 
of  proceeding,  on  the  whole,  seems  to  have  nearly  resem- 
bled that  of  the  chancery. 

§  13.  It  was  held  competent  for  the  court  to  adjudge  any 
punishmept  short  of  death.  Fine  and  imprisonment  were  of 
course  the  most  usual.  The  pillory,  whipping,  branding,  and 
cutting  off  the  ears,  grew  into  use  by  degrees.  It  would  be 
difficult  to  find  precedents  for  the  aggravated  cruelties  in- 
flicted on  Leigh  ton,  Lilbnme,  and  others ;  but  instances  of 
cutting  off  the  ears  may  be  found  under  Elizabeth.  The  re- 
proach, therefore,  of  arbitrary  and  illegal  jurisdiction  does 
not  wholly  fall  on  the  government  of  Charles.  They  found 
themselves  in  possession  of  this  almost  unlimited  authority. 
But  doubtless,  as  far  as  the  history  of  proceedings  in  the 
star-chamber  are  recorded,  they  seem  much  more  numerous 
and  violent  in  the  present  reign  than  in  the  two  preceding. 

4  Hndflon*8  Troiiti«e  of  the  Coart  of  Star-Cbamber,  written  about  the  end  of  James's 
reign. 
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The  object  of  drawing  so  large  a  number  of  criminal  cases 
into  the  star-chamber  seems  to  have  been  twofold :  first,  to 
inure  men's  minds  to  an  authority  more  immediately  con- 
nected with  jLhe  crown  than  the  ordinary  courts  of  law,  and 
less  tied  down  to  any  rules  of  pleading  or  evidence ;  second- 
Iv,  to  eke  out  a  scanty  revenue  b;^  penalties  and  forfeitures. 
Absolutely  regardless  of  the  provision  of  the  Great  Charter, 
that  no  man  shall  be  amerced  even  to  the  full  extent  of  his 
means,  the  councilors  of  the  star-chamber  inflicted  such  fines 
as  no  court  of  justice,  even  in  the  present  reduced  value  of 
money,  ivould  think  of  imposing.     A  gentleman  of  the  name 
of  Allington  was  fined  £12,000  for  marrying  his  niece.     One 
who  had  sent  a  challenge  to  the  earl  of  Northumberland  was 
fined  £5600 ;   another  for  saying  the  earl  of  Suffolk  was  a 
base  lord,  £4000  to  him,  and  a  like  sum  to  the  king.     Sir 
David  Forbes,  for  opprobrious  words  against  lord  Went- 
worth,  incurred  £6000  to  the  king,  and  £3000  to  the  party. 
On  some  soap-boilera,  who  had  not  complied  with  the  requi- 
sitions of  the  newly-incorporated  company,  mulcts  were  im- 
posed of  £1500  and  £1000.     It  is  evident  that  the  strong  in- 
terest of  the  court  in  these  fines  must  not  only  have  bad  a 
tendency  to  aggravate  the  punishment,  but  to  induce  sen- 
tences of  condemnation  on  inadequate  proof.    From  all  that 
remains  of  proceedings  in  the  star-chamber,  they  seem  to 
have  been  very  frequently  as  iniquitous  as  they  were  severe. 
In  many  celebrated  instances  the  accused  party  suffered  less 
on  the  score  of  any  imputed  offense  than  for  having  provoked 
the  malice  of  a  powerful  adveraary,  or  for  notorious  dissatis- 
faction with  the  existing  government.     Thus  Williams,  bish- 
op of  Lincoln,  once  lord-keeper,  the  favorite  of  king  James, 
the  possessor  for  a  season  of  the  power  that  was  turaed 
against  him,  experienced  the  rancorous  and  ungrateful  ma- 
lignity of  Laud ;  who,  having  been  brought  forward  by  Wil- 
liams into  the  favor  of  the  court,  not  only  supplanted  by  his 
intngues,  and  incensed  the  king's  mind  against  his  benefac- 
tor, but  harassed  his  retirement  hj  repeated  persecutions. 
It  will  sufficiently  illustj*ate  the  spirit  of  these  times  to  men- 
tion that  the  sole  offense  imputed  to  the  bishop  of  Lincoln 
in  the  last  information  against  him  in  the  star-chamber  w^as, 
that  he  had  received  certain  lettere  from  one  Osbaldiston, 
master  of  Westminster  school,  wherein  some  contemptuous 
nickname  was  used  to  denote  Laud.     It  did  not  appear  that 
Williams  had  ever  divulged  these  lettera.     But  it  was  held 
that  the  concealment  of  a  libelous  letter  was  a  high  misde- 
meanor.    Williams  was  therefore  adjudged  to  pay  £5000  to 
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the  king  and  £3000  to  the  archbishop,  to  be  imprisoned  dur- 
ing pleasure,  and  to  make  a  submission ;  Osbaldiston  to  pay 
a  still  heavier  fine,  to  be  deprived  of  all  his  benefices,  to  be 
imprisoned  and  make  submission,  and  moreover  to  stand  in 
the  pillorj  before  his  school  in  Dean^s  Yard,  with  his  ears 
nailed  to  it.  This  man  had  the  good-fortune  to  conceal  him- 
self; but  the  bishop  of  Lincoln,  refusing  to  make  the  i*equired 
apology,  lay  about  three  years  in  the  Tower,  till  i-elcased  at 
the  beginning  of  the  long  parliament. 

It  might  detain  me  too  long  to  dwell  particularly  on  the 
punishments  inflicted  by  the  court  of  star-chamber  in  this 
reign.  Two  or  three  instances  are  so  celebrated  that  I  can 
not  pass  them  over.  Leighton,  a  Scots  divine,  having  pub- 
lished an  angry  libel  against  the  hiemrchy,  was  sentenced  to 
be  publicly  whipped  at  Westminster  and  set  in  the  pillory, 
to  have  one  side  of  his  nose  slit,  one  ear  cut  off,  and  one  side 
of  his  cheek  branded  with  a  hot  iron,  to  have  the  whole  of 
this  repeated  the  next  week  at  Cheapside,  and  to  suffer  per- 
petual imprisonment  in  the  Fleet  Lilburne,  for  dispersing 
pamphlets  aeainst  the  bishops,  was  whipped  from  the  Fleet 
prison  to  Westminster,  there  set  in  the  pillory,  and  treated 
afterward  with  great  cruelty.  Prynne,  a  lawyer  of  uncom- 
mon erudition,  and  a  zealous  puritan,  had  printed  a  bulky 
volume,  called  "Histriomastix,"  full  of  invectives  against  the 
theatre,  which  he  sustained  by  a  profusion  of  learning.  In 
the  course  of  this  he  advertea  to  the  appearance  of  courte- 
sans on  the  Roman  stage,  and  by  a  satirical  reference  in  his 
index  seemed  to  range  all  female  actors  in  the  class.  The 
queen,  unfortunately,  six  .weeks  after  the  publication  of 
]rrynne's  book,  had  performed  a  part  in  a  mask  at  court. 
This  passage  was  accordingly  dragged  to  light  by  the  mal- 
ice of  Peter  Heylin,  a  chaplain  of  Laud,  on  whom  the  arch- 
bishop devolved  the  burden  of  reading  this  heavy  volume  in 
order  to  detect  its  ofienses.  Heylin,  a  bigoted  enemy  of 
every  thing  puritanical,  and  not  scrupulous  as  to  veracity, 
may  be  suspected  of  having  aggravated,  if  not  misrepre- 
sented, the  tendency  of  a  book  much  more  tiresome  than  se- 
ditious Prynne,  however,  was  already  obnoxious,  and  the 
star-chamber  adjudged  him  to  stand  twice  in  the  pillory, 
to  be  branded  in  the  forehead,  to  lose  both  his  ears,  to  pay 
a  fine  of  £6000,  and  to  suffer  perpetual  imprisonment.  The 
dogged  puritan  employed  the  leisure  of  a  jail  in  writing  a 
fresh  libel  against  the  hierarchy.  For  this,  with  two  other 
delinquents  of  the  same  class.  Burton  a  divine,  and  Bastwick 
a  physician,  he  stood  again  at  the  bar  of  that  ten*ible  tribu- 
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nal.    Their  demeanor  was  what  the  court  deemed  intolera- 
bly contumacious,  arising  in  fact  from  the  despair  of  men 
who  knew  that  no  humiliation  would  procure  them  mercy. 
Prynne  lost  the  remainder  of  his  ears  in  the  pillory ;  and  the 
punishment  was  inflicted  on  them  all  with  extreme- and  de- 
signed cruelty,  which  they  endured,  as  martyrs  always  en* 
dure  suffering,  so  heroically  as  to  excite  a  deep  impression 
of  sympathy  and  resentment  in  the  assembled  multitude. 
They  were  sentenced  to  perpetual  confinement  in  distant 
prisons.     But  their  departure  from  London,  and  their  recep- 
tion on  the  road,  were  marked  by  signal  expressions  of  popu- 
lar regard ;  and  their  friends  resorting  to  them  even  in  Laun- 
ceston,  Chester,  and  Carnarvon  castles,  whither  they  were 
sent,  an  order  of  Council  was  made  to  transport  them  to  the 
isles  of  the  channel.    It  was  the  very  first  act  of  the  long  par- 
liament to  restore  these  victims  of  tyranny  to  their  families. 
Punishments  by  mutilation,  though  not  quite  unknown  to  the 
English  law,  had  been  of  rare  occurrence ;  and  thus  inflict- 
ed on  men  whose  station  appeared  to  render  the  ignominy 
of  whipping  and  branding  more  intolerable,  they  produced 
much  the  same  effect  as  the  still  greater  cruelties  of  Mary's 
reign,  in  exciting  a  detestation  for  that  ecclesiastical  domin- 
ion which  protected  itself  by  means  so  atrocious. 

§  14.  The  person  on^  whom  public  hatred  chiefly  fell,  and 
who  proved  m  a  far  more  eminent  degree  than  any  other  in- 
dividual the  evil  genius  of  this  unhappy  sovereign,  was  Land. 
His  talents,  though  enabling  him  to  acquire  a  large  portion 
of  theological  learaing,  seem  to  have  been  by  no  means  con- 
siderable. There  can  not  be  a  mo.re  contemptible  work  than 
his  Diary;  and  his  lettera  to  Strafford  display  some  smart- 
ness, but  no  great  capacity.  He  managed,  indeed,  his  own 
defense,  when  impeached,  with  some  ability;  but  on  such 
occasions  ordinary  men  are  apt  to  put  forth  a  remarkable 
readiness  and  energy.  Laud^s  inherent  ambition  had  im- 
pelled him  to  court  the  favor  of  Buckingham,  of  Williams, 
and  of  both  the  kings  under  whom  he  lived,  till  he  rose  to 
the  see  of  Canterbury  on  Abbot's  death,  in  1633.  No  one 
can  deny  that  he  was  a  generous  patron  of  lettere,  and  as 
warm  in  friendship  as  in  enmity.  But  he  had  placed  before 
*his  eyes  the  aggrandizement,  finst  of  the  church,  and  next  of 
the  royal  prerogative,  as  his  end  and  aim  in  every  action. 
Though  not  literally  destitute  of  religion,  it  was  so  subordi- 
nate to  worldly  interest,  and  so  blended  in  his  mind  with  the 
impure  alloy  of  temporal  pride,  that  he  became  an  intolerant 
persecutor  of  the  puritan  clergy,  not  from  bigotry,  which  in 
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its  usual  sense  he  never  displayed,  but  systematic  policy. 
And  being  subject,  as  his  fnends  call  it,  to  some  infirmities 
of  temper — that  is,  choleric,  vindictive,  harsh,  and  even  cruel 
to  a  great  degree  —  he  not  only  took  a  prominent  share  in 
the  severities  of  the  star-chamber,  but,  as  his  con*espondence 
shows,  perpetually  lamented  that  he  was  restrained  from  go- 
insc  fuither  lengths. 

Xaud's  extraordinary  favor  with  the  king,  through  which 
he  became  a  prime  adviser  in  matters  of  state,  rendered  him 
secretly  obnoxious  to  most  of  the  council,  jealous,  as  minis- 
ter must  always  be,  of  a  churchman's  overweening  ascend- 
ency. His  faults,  and  even  his  virtues,  contributed  to  this 
odium.  F<yr,  being  exempt  from  the  thirst  of  lucre,  and, 
though  in  the  less  mature  state  of  his  foilunes  a  subtile  in- 
triguer, having  become  frank  through  heat  of  temper  and 
self-confidence,  he  discountenanced  all  schema  to  serve  the 
private  interest  of  courtiers  at  the  expense  of  his  master's 
exhausted  treasury,  and  went  right  onward  to  his  object,  the 
exaltation  of  the  church  and  crown.  He  aggravated  the  in- 
vidiousness  of  his  own  situation,  and  gave  an  astonishing 
proof  of  his  influence,  by  placing  Juxon,  bishop  of  London,  a 
creature  of  his  own,  in  the  greatest  of  all  posts,  that  of  lord 
high-treasurer.  Though  Williams  had  lately  been  lord-keep- 
er of  the  seal,  it  seemed  more  preposterous  to  place  the  treas- 
urer's staff  in  the  hands  of  a  churchman,  and  of  one  so  little 
distinguished  even  in  his  own  profession,  that  the  archbishop 
displayed  his  contempt  of  the  rest  of  the  council,  especially 
Cottington,  who  aspired  to  that  post,  by  such  a  recommen- 
dation. He  had  previously  procured  the  oflace  of  secreta- 
ry of  state  for  Wmdebank.  But,  though  overawed  by  the 
king's  infatuated '  partiality,  the  faction  adverse  to  Laud 
were  sometimes  able  to  gratify  their  dislike,  or  to  manifest 
their  greater  discretion,  by  opposing  obstacles  to  his  impetu- 
ous spirit 

§15.  Of  these  impediments,  which  a  rash  and  ardent  man 
s  lukewarmness,  indolence,  and  timidity,  he  frequently 
complains  in  his  correspondence  with  the  lord-deputy  of  L-e- 
land — that  lord  Wentworth,  so  much  better  known  by  the 
title  of  earl  of  Strafford,  which  he  only  obtained  the  year  be- 
fore his  death,  that  we  may  give  it  him  by  anticipation, 
whose  doubtful  fame  and  memorable  end  have  made  him 
nearly  the  most  conspicuous  character  of  a  reign  so  fertile  in 
recollections.  Strafford  had  in  his  early  years  sought  those 
local  dignities  to  which  his  ambition  probably  was  at  that 
time  limited,  the  representation  of  the  county  of  York  and 
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the  post  of  custos  rotaloram,  through  the  usual  channel  of 
coui-t  favor.  Slighted  by  the  duke  of  Buckingham,  and  mor- 
tified at  the  preference  shown  to  the  head  of  a  rival  family, 
sir  John  Saville,  he  began  to  quit  the  cautious  and  middle 
course  he  had  pursued  in  parliament,  and  was  reckoned 
among  the  opposers  of  the  administration  after  the  accession 
of  Charles.  He  was  one  of  those  who  were  made  sherifis  of 
their  counties,  in  order  to  exclude  them  from  the  parliament 
of  1626.  This  inspired  so  much  resentment,  that  he  signal- 
ized himself  as  a  refuser  of  the  arbitrary  loan  exacted  the 
next  year,  and  was  committed  in  consequence  to  prison.  He 
came  to  the  third  parliament  with  a  determination  to  make 
the  court  sensible  of  his  power,  and  possibly  wilAi  some  real 
zeal  for  the  liberties  of  his  country.  But  patriotisni  unhap- 
pily, in  his  self-interested  and  amoitious  mind,  w^as  the  seed 
sown  among  thorns.  He  had  never  lost  sight  of  his  hopes 
from  the  court ;  even  a  temporary  reconciliation  with  Buck- 
ingham had  been  effected  in  1627,  which  the  favorite's  lev- 
ity soon  broke ;  and  he  kept  up  a  close  connection  with  the 
treasurer  Weston.  Always  jealous  of  a  lival,  he  contracted 
a  dislike  for  sir  John  £liot,  and  might  suspect  that  he  was 
likely  to  be  anticipated  by  that  more  distinguished  patriot 
in  royal  favoi'S.  The  hour  of  Wentworth's  glory  was  when 
Charles  assented  to  the  Petition  of  Right,  in  obtaining  which, 
and  in  overcoming  the  king's  chicane  and  the  hesitation  of 
the  lords,  he  had  been  pre-eminently  conspicuous.  From 
this  moment  he  started  aside  from  the  path  of  true  honor; 
and,  being  suddenly  elevated  to  the  peerage  and  a  great 
post,  the  presidency  of  the  council  of  the  North,  commenced 
a  splendia  but  baleful  career,  that  terminated  at  the  scaffold. 
Ailer  this  fatal  apostasy  he  not  only  lost  nil  solicitude  about 
those  liberties  which  the  Petition  of  Right  had  been  designed 
to  secnre,but  became  their  deadliest  and  roost  shameless  en- 
emy. ^^^^^ 

The  council  of  the  North  was  erected  by  Henry  VllL  af- 
ter the  suppression  of  the  great  insurrection  of  1536.  It  had 
a  criminal  jurisdiction  in  Yorkshire  and  the  four  more  north- 
ern counties,  as  to  riots,  conspiracies,  and  acts  of  violence. 
It  had  also,  by  its  original  commission,  a  jurisdiction  in  civil 
suits,  where  either  of  the  parties  were  too  poor  to  bear  the 
expenses  of  a  ]>rocess  at  common  law ;  in  Tvhich  case  the 
council  might  determine,  as  it  seems,  in  a  summary  manner, 
and  according  to  equity.  But  this  latter  authority  had  been 
held  illegal  by  the  judges  under  Elizabeth.  In  fact,  the  law- 
fulness of  this  tribunal  in  any  respect  was,  to  say  the  least, 
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highly  problematical.  It  was  i-egulated  by  instractions  is- 
Boed  from  time  to  time  uuder  the  great  seal.  Wentworth 
spared  no  pains  to  enlarge  the  jurisdiction  of  his  court.  A 
commission  issued  in  1032,  empowering  the  council  of  the 
North  to  hear  and  determine  all  offenses,  misdemeanors,  suits, 
debates,  controversies,  demands,  causes,  things,  and  matters 
whatsoever  therein  contained,  within  certain  precincts,  name- 
ly, from  the  Humber  to  the  Scots  frontier.  They  were  spe- 
cially appointed  to  hear  and  determine  divers  offenses,  ac- 
cording to  the  course  of  the  star-chamber,  whether  provided 
for  by  act  of  parliament  or  not ;  to  hear  complaints  accord- 
ing to  the  rules  of  the  court  of  chancery,  and  stay  proceed- 
ings at  common  law  by  injunction;  to  attach  pereons  by 
their  sergeant  in  any  part  of  the  realm. 

These  inordinate  powers,  the  soliciting  and  procuring  of 
which,  especially  by  a  pei*son  so  well  versed  in  the  laws  and 
constitution,  appears  to  be  of  itself  a  sufficient  ground  for 
impeachment,  were  abused  by  Strafford  to  gratify  his  own 
pride,  as  well  as  to  intimidate  the  opposers  of  arbitrary  meas- 
ures. Proofs  of  this  occur  in  the  prosecution  of  sir  David 
Foulis,  in  that  of  Mr.  Bellasis,  in  that  of  Mr.  Maleverer,  for 
the  circumstances  of  which  I  refer  the  reader  to  more  de- 
tailed history. 

Without  resigning  his  presidency  of  the  northern  council, 
Wentworth  was  transplanted  in  1033  to  a  still  more  exten- 
sive sphere,  as  lord*deputy  of  Ireland.  .  This  was  the  great 
Fcene  on  which  he  plajed  his  part :  it  was  here  that  he  found 
abundant  scope  for  his  commanding  energy  and  imperious 
passions.  The  Richelieu  of  that  island,  he  made  it  wealthier 
in  the  midst  of  exactions,  and,  one  might  almost  say,  happier 
in  the  midst  of  oppressions.  He  curbed  subordinate  tyran- 
ny ;  but  his  own  left  a  sting  behind  it  that  soon  spread  a 
deadly  poison  over  Ireland.  But  of  his  merits  and  his  injus- 
tice toward  that  nation  I  shall  iind  a  better  occasion  to  speak. 
Two  well-known  instances  of  his  despotic  conduct  in  respect 
of  single  persons  may  just  be  mentioned :  the  deprivation 
and  imprisonment  of  the  lord-chancellor  Loftus  for  not  obey- 
ing an  order  of  the  privy  council  to  make  such  a  settlement  as 
they  prescribed  on  his  son's  marriage — a  stretch  of  inter- 
ference with  private  concerns  which  was  aggravated  by  the 
suspected  familiarity  of  the  lord-deputy  with  the  lady  who 
was  to  reap  advantage  from  it ;  and,  secondly,  the  sentence 
of  death  passed  by  a  council  of  war  on  lord  Mountnorris,  in 
Straffbrd^s  presence,  and  evidcntlv  at  his  instigation,  on  ac- 
count of  some  very  slight  expressions  which  he  had  used  in 
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private  society.  Though  it  was  never  the  deputy's  inten- 
tion to  execute  this  judgment  of  his  slaves,  but  to  humiliate 
and  trample  upon  Mountnorris,  the  violence  and  indecency 
of  his  conduct  in  it,  his  long  persecution  of  the  unfortunate 
prisoner  after  the  sentence,  and  his  glorying  in  the  act  at  all 
times,  and  even  on  his  own  trial,  are  irremgable  proofs  of 
such  vindictive  bitterness  as  ought,  if  there  were  nothing 
else,  to  prevent  any  good  man  from  honoring  his  memory. 

§  16.  The  haughty  and  impetuous  pnmate  found  a  con- 
genial spirit  in  the  lord-deputy.  They  unbosom  to  each 
other,  in  their  private  letters,  their  ardent  thirst  to  promote 
the  king's  service  by  measures  of  more  energy  than  they  were 
permitted  to  exercise.  Do  we  think  the  administration  of 
Charles  during  the  interval  of  parliaments  rash  and  violent? 
They  tell  us  it  was  overcautious  and  slow.  Do  we  revolt 
from  the  severities  of  the  star-chamber?  To  Laud  and  Straf- 
ford they  seemed  the  feebleness  of  excessive  lenity.  Do  we 
cast  on  the  crown-lawyers  the  reproach  of  having  betrayed 
their  country's  liberties  ?  We  may  find  that,  with  their  ut- 
most servility,  they  fell  far  behind  the  expectations  of  the 
court,  and  their  scruples  were  reckoned  the  chief  shackles  on 
the  half-emancipated  prerogative. 

The  system  which  Laud  was  longing  to  pursue  in  England, 
and  which  Strafford  approved,  is  frequently  hinted  at  by  the 
word  Thorough.  "  For  the  state,"  says  he,  "  indeed,  my  lord, 
I  am  for  Thorough ;  for  I  see  that  both  thick  and  thin  stay 
somebody,  where  I  conceive  it  should  not,  and  it  is  impossi- 
ble to  go  thorough  alone." 

The  cruelties  exercised  on  Prynne  and  his  associates  have 
generally  been  reckoned  among  the  great  reproaches  of  the 
primate.  It  has  sometimes  been  insmnated  that  they  were 
rather  the  act  of  other  counselors  than  his  own.  But  his  let- 
ters, as  too  often  occurs,  belie  this  charitable  excuse.  He  ex- 
presses in  them  no  sort  of  humane  sentiment  toward  these 
unfortunate  men,  but  the  utmost  indignation  at  the  oscitancy 
of  those  in  power,  which  connived  at  the  public  demonstra- 
tions of  sympathy.  "  A  little  more  quickness,"  he  saya, "  in 
the  government  would  cure  this  itch  of  libeling.  But  what 
can  you  think^of  Thorough  when  there  shall  be  such  slips  in 
business  of  consequence?  What  say  you  to  it,  that  Prynne 
and  his  fellows  should  be  suffered  to  talk  what  they  pleased 
while  they  stood  in  the  pillory,  and  win  acclamations  from 
the  people,"  eta  ? 

It  is,  however,  remarkable  that,  with  all  Strafford's  endeav- 
ors to  render  the  king  absolute,  he  did  not  intend  to  abolish 
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the  use  of  parliameDts.  This  was  apparently  the  aim  of 
Charles;  but  this  able  minister  entertained  very  different 
views.  He  ar^ed  accordingly  the  convocation  of  one  in  Ire- 
land, pledging  nimself  for  the  experiment's  success.  And  in 
a  letter  to  a  friend,  after  praising  all  that  had  been  done  in 
it,  "  Happy  it  were,"  he  proceeds,  "  if  we  might  live  to  see 
the  like  in  England."  But  let  it  not  be  hastily  conceived 
that  Strafford  was  a  friend  to  the  necessary  and  ancient  priv- 
ileges of  those  assemblies  to  which  he  owed  his  rise.  A  par- 
liament was  looked  upon  by  him  as  a  mere  instrument  of  the 
prerogative.  Hence  he  was  strongly  against  permitting  any 
mutual  understanding  among  its  members,  by  which  they 
might  form  themselves  into  parties,  and  acquire  strength  and 
confidence  by  previous  conaert.  Acting  on  this  principle,  he 
kept  a  watch  on  the  Irish  parliament  to  prevent  those  in- 
trigues which  his  experience  in  England  had  taught  him  to 
be  the  indispensable  means  of  obtaining  a  control  over  the 
crown.  Thus  fettered  and  kept  in  awe,  no  one  presuming  to 
take  a  lead  in  debate  from  uncertainty  of  support,  parlia- 
ments would  have  become  such  mockeries  of  their  venerable 
name  as  the  joint  contempt  of  the  court  and  natioamust  soon 
have  annihilated.  Yet  so  difficult  is  it  to  preserve  this  do- 
minion over  any  representative  body,  that  the  king  judged 
far  more  discreetly  than  Strafford  in  desiring  to  dispense  en- 
tirely with  their  attendance. 

§  17.  It  was  perfectly  consonant  to  Land^s  temper  and  prin- 
ciples of  government  to  extirpate,  as  far  as  in  nim  lay,  the 
larking  seeds  of  disaffection  to  the  Anglican  church.  But 
the  course  he  followed  could  in  nature  have  no  other  tenden- 
cy than  to  give  them  nourishment.  His  predecessor  Abbot 
had  perhaps  connived  to  a  limited  extent  at  some  iiregular- 
ities  of  discipline  in  the  puritanical  clergy.  His  hatred  to 
popery  and  zeal  for  Calvinism,  which  undoubtedly  were  nar- 
row and  intolerant,  as  well  as  his  avowed  disapprobation  of 
those  churchmen  who  preached  up  arbitrary  power,  gained 
for  this  prelate  the  favor  of  the  party  denominated  puritan. 
In  all  these  respects  no  man  coula  be  more  opposed  to  Abbot 
than  his  successor.  Besides  reviving  the  prosecutions  for 
non-conformity  in  their  utmost  strictness,  wherein  mauj  of 
the  other  bishops  vied  with  their  primate,  he  most  injudi- 
ciously, not  to  say  wickedly,  endeavored,  by  innovations  of 
his  own,  and  by  exciting  alarms  in  the  susceptible  consciences 
of  pious  men,  to  raise  up  new  victims  whom  he  might  op- 
press. Those  who  made  any  difficulty  about  his  novel  cere- 
monies, or  even  who  preached  on  the  Calvinistic  side,  were 
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harassed  by  the  high-commission  court  as  if  they  had  been 
actual  schismatics.  The  most  obnoxious,  if  not  the  most  in- 
defensible, of  these  prosecutions  were  for  refusing  to  read 
what  was  called  the  ^^  Book  of  Sports ;"  namely,  a  proclama- 
tion, or  rather  a  renewal  of  that  issued  in  the  late  rei^n,  that 
certain  feasts  or  wakes  might  be  kept,  and  a  great  variety 
of  pastimes  used  on  Sundays  after  evening  service.  This 
was  reckoned,  as  I  have  already  observed,  one  of  the  tests  of 
Puritanism.  But  whatever  superstition  there  might  be  in 
that  party's  judaical  observance  of  the  day  they  called  the 
sabbath,  it  was  in  itself  preposterous,  and  tyrannical  in  its 
intention,  to  enforce  the  reading  in  churches  of  this  license,  or 
rather  recommendation,  of  festivity.  The  precise  clergy  re- 
fused in  general  to  comply  with,  the  requisition,  and  were 
suspended  or  deprived  in  consequence. 

The  resolution  so  evidently  taken  by  the  court  to  admit 
of  no  half-conformity  in  religion,  especially  after  Laud  had 
obtained  an  unlimited  sway  over  the  king's  mind,  convinced 
the  puritans  that  England  could  no  longer  afford  them  an 
asylum.  The  state  of  £uropc  was  not  such  as  to  encourage 
their  emigration,  though  many  were  well  received  in  Hol- 
land. But,  turning  their ^yes  to  the  newly-discovered  re- 
gions beyond  the  Atlantic  Ocean,  they  saw  a  secure  place  of 
I'cfuge  from  present  tyranny,  and  a  boundless  prospect  for 
future  hope.  They  obtained  from  the  crown  the  charter  of 
Massachusetts  Bay  in  1C29.  About  three  hundred  and  fifty 
persons,  chiefly  or  wholly  of  the  independent  sect,  sailed  with 
the  iirst  fleet.  So  many  followed  in  the  subsequent  years 
that  these  New  England  settlements  have  been  supposed  to 
have  drawn  near  half  a  million  of  money  from  the  mother- 
country  before  the  civil  wars.  Men  of  a  higher  rank  than 
the  first  colonists,  and  now  become  hopeless  alike  of  the  civil 
and  religious  liberties  of  England,  men  of  capacious  and  com- 
manding minds,  formed  to  be  the  legislators  and  generals  of 
an  infant  republic,  the  wise  and  cautious  lord  Say,  the  ac- 
knowledged chief  of  the  independent  sect ;  the  brave,  open, 
and  enthusiastic  lord  Brook;  sir  Arthur  Haslerig;  Hamp- 
den, ashamed  of  a  country  for  whose  rights  he  had  fought 
alone;  Cromwell,  panting  with  energies  that  he  could  nei- 
ther control  nor  explain,  and  whose  unconquerable  fire  was 
still  wrapped  in  smoke  to  every  eye  but  that  of  his  kinsman 
Hampden,  were  preparing  to  embark  for  America,  when  Laud, 
for  his  own  and  his  master's  curse,  procured  an  order  of  coun- 
cil to  stop  their  departure.  -Besides  the  reflections  which 
such  an  instance  of  destructive  infatuation  must  suggest, 
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there  are  two  things  not  unworthy  to  be  remarked :  first, 
that  these  chiefs  of  the  puiitan  sect,  far  from  entertaining 
those  schemes  of  overturning  the  government  at  home  that 
bad  been  imputed  to  them,  looked  only,  in  1638,  to  escape 
from  imminent  tyranny ;  and,  secondly,  that  the  views  of  the 
archbishop  were  not  so  much  to  render  the  church  and  crown 
secure  from  the  attempts  of  disaffected  men,  as  to  gratify  a 
malignant  humor  by  pereecuting  them. 

§  18.  These  severe  proceedings  of  the  court  and  hierarchy 
became  more  odious  on  account  of  their  suspected  leaning, 
or  at  least  notorious  indulgence,  toward  popery.  With  some 
fluctuations,  according  to  circumstances  or  changes  of  infiu- 
ence  in  the  council,  the  policy  of  Charles  was  to  wink  at  the 
domestic  exercise  of  the  catholic  religion,  and  to  admit  its 
professors  to  pay  compositions  for  recusancy  which  were  not 
regularly  enforced.  The  favor  of  the  administration,  as  well 
as  the  antipathy  that  every  parliament  had  displayed  toward 
them,  not  unnaturally  rendered  the  catholics,  for  the  most 
part,  assertors  of  the  king's  arbitrary  power.  This  again  in- 
creased the  popular  prejudice.  But  nothing  excited  so  much 
alarm  as  the  perpetual  conversions  to  their  faith.  These  had 
not  been  quite  unusual  in  any  age  since  the  Reformation, 
though  the  balance  had  been  very  much  inclined  to  the  op- 
posite side.  They  became,  however,  under  Charles,  the  news 
of  every  day ;  protestant  clergymen  in  several  instances,  but 
especially  women  of  rank,  becoming  proselytes  to  a  religion 
so  seductive  to  the  timid  reason  and  susceptible  imagination 
of  that  sex.  Moreover,  all  the  innovations  of  the  school  of 
Laud  were  so  many  approaches,  in  the  exterior  worship  of 
the  church,  to  the  Roman  model.  Pictures  were  set  up  or 
repaired ;  the  communion-table  topk  the  name  of  an  altar ; 
it  was  sometimes  made  of  stone ;  obeisances  were  made  to 
it ;  the  crucifix  was  sometimes  placed  upon  it;  the  dress  of 
the  officiating  priests  became  more  gaudy;  churches  were 
consecrated  with  strange  and  mystical  pageantry.  These 
petty  superstitions,  which  would  of  themselves  have  disgust- 
ed a  nation  accustomed  to  despise  as  well  as  abhor  the  pomp- 
ous rites  of  the  catholics,  became  more  alarming  from  the  ev- 
ident bias  of  some  leading  churchmen  to  parts  of  the  Romish 
theology.  The  doctrine  of  a  real  presence,  distinguishable 
only  by  vagueness  of  definition  from  that  of  the  church  of 
Rome,  was  generally  held.  Montagu,  bishop  of  Chichester, 
already  so  conspicuous,  and  justly  reckoned  the  chief  of  the 
Romanizing  faction,  went  a  considerable  length  toward  ad- 
mitting the  invocation  of  saints ;  prayera  for  the  dead,  which 
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lead  naturally  to  the  tenet  of  pnrgatoiy,  were  vindicated  by 
many ;  in  fact,  there  was  hardly  any  distinctive  opinion  of 
the  church  of  Rome  which  had  not  its  abettors  among  the 
bishops,  or  those  who  wrote  under  their  patronage.  The 
practice  of  auricular  confession,  which  an  aspiring  cler^ 
must  so  deeply  regret,  was  frequently  inculcated  as  a  daty. 
And  Laud  gave  just  offense  by  a  public  declaration  that  in 
the  disposal  of  benefices  he  should,  in  equal  degrees  of  merit, 
prefer  single  before  married  priests.  They  incurred  scarcely 
less  odium  by  their  dislike  of  the  Calvinistic  system,  and  by 
what  ardent  men  construed  into  a  dereliction  of  the  protest- 
ant  cause,  a  more  reasonable  and  less  dangerous  theory  on 
the  nature  and  reward  of  human  virtue  than  that  which  the 
f;inatical  and  presumptuous  spirit  of  Luther  had  held  forth 
as  the  most  fundamental  pnnciple  of  his  Reformation. 

It  must  be  confessed  that  these  English  theologians  were 
less  favorable  to  the  papal  supremacy  than  to  most  other 
distinguishing  tenets  of  the  catholic  church.  Yet  even  this 
they  were  inclined  to  admit  in  a  considerable  degree,  as  a 
matter  of  positive,  though  not  divine,  institution ;  content 
to  make  the  doctrine  and  discipline  of  the  fifth  century  the 
rule  of  their  bastard  reform.  An  extreme  reverence  for  what 
they  called  the  primitive  church  had  been  the  source  of  their 
eiTors.  The  first  reformers  had  paid  little  i*egard  to  that 
authority.  But  as  learning,  by  which  was  then  meant  an 
acquaintance  with  ecclesiastical  antiquity,  grew  more  gen- 
eral in  the  church,  it  gradually  inspired  more  respect  for  it- 
self; and  men's  judgment  in  matters  of  religion  came  to  be 
measured  by  the  quantity  of  their  erudition.  The  sentence 
of  the  early  writers,  including  the  fifth  and  perhaps  sixth 
centuries,  if  it  did  not  pass  for  infallible,  was  of  prodigious 
weight  in  controversy.  No  one  in  the  English  church 
seems  to  have  contributed  so  much  toward  this  relapse  into 
superstition  as  Andrews,  bishop  of  Winchester,  a  man  of 
eminent  learning  in  this  kind,  who  may  be  reckoned  the 
founder  of  the  school  wherein  Laud  was  the  most  prominent 
disciple. 

A  characteristic  tenet  of  this  party  was,  as  I  have  already 
observed,  that  episcopal  government  was  indispensably  req- 
uisite to  a  Christian  church.  Hence  they  treated  the  pres- 
byterians  with  insolence  abroad  and  severity  at  home. 

It  is  alleged  by  one  who  had  much  access  to  Laud,  that 
his  object  in  these  accommodations  was  to  draw  over  the 
more  moderate  Romanists  to  the  English  church,  by  exten- 
uating the  differences  of  her  faith,  and  rendering  her  worship 
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more  palatable  to  their  prejudices/  There  was,  however, 
good  reason  to  suspect,  from  the  same  wiiter's  account,  tliat 
some  leading  ecclesiastics  entertained  schemes  of  a  complete 
reunion;  and  later  discoveries  have  abundantly  confirmed 
this  suspicion. 

§  10.  The  catholics  did  not  fail  to  anticipate  the  most  fa- 
vorable consequences  from  this  turn  in  the  church.  The  Clar- 
endon State  Papers,  and  many  other  documents,  contain  re- 
markable proofs  of  their  sanguine  and  not  unreasonable 
hopes.  Weston  the  lord  -  treasurer,  and  Cottington,  were 
already  in  secret  of  their  persuasion ;  though  the  former  did 
not  take  much  pains  to  promote  their  interests.  Ko  one, 
however,  showed  them  such  decided  favor  as  secretary  Win- 
debank,  through  whose  hands  a  correspondence  was  carried 
on  with  the  court  of  Rome  by  some  of  its  agents.  .  They  ex- 
ult in  the  peaceful  and  flourishing  state'  of  their  religion  in 
£ngland  as  compared  with  former  times.  But  these  letters 
contain  a  partial  representation  ;  that  is,  they  impute  to  the 
Anglican  clergy  in  general  what  was  only  true  of  a  certain 
number.  Their  aim  was  to  inspire  the  court  of  Rome  with 
more  favorable  views  of  that  of  England,  and  thus  to  pave 
the  way  for  a  permission  of  the  oath  of  allegiance,  at  least 
with  some  modification  of  its  terms.  Such  flattering  talcs 
naturally  excited  the  hopes  of  the  Vatican,  and  contributed 
to  the  mission  of  Panzani,  who  was  instructed  to  feel  the 
pulse  of  the  nation,  and  communicate  more  unbiased  infor- 
mation to  his  court  than  could  be  expected  from  the  English 
priests.  He  confirmed,  by  his  lettere,  the  general  truth  of 
the  former  statements  as  to  the  tendency  of  the  Anglican 
church,  and  the  favorable  dispositions  of  the  court.  The 
king  received  him  secretly,  but  with  much  courtesy ;  the 
queen  and  the  catholic  ministers,  Cottington  and  Windebank, 
with  unreserved  confidence.  The  two  latter,  indeed,  com- 
menced a  ne^^otiation  for  the  reconciliation  of  the  church  of 
England  with  that  of  Rome.  Bishop  Montagu  soon  made 
himself  a  party,  and  had  several  interviews  with  Panzani. 
He  professed  the  strongest  desire  for  a  union,  and  added, 
that  he  was  satisfied  both  the  archbishops,  the  bishop  of 
London,  and  several  others  of  that  order,  besides  many  of 
the  inferior  clergy,  were  prepared  to  acknowledge  the  spir- 
itual supremacy  of  the  holy  see ;  there  being  no  method  of 
ending  controversies  but  by  recurring  to  some  centre  of  ec- 
clesiastical unity.  But  the  negotiation  came  to  nothing.  It 
appears  almost  certain  that  Montagu  made  too  free  with  the 

•  HcylcD's  Life  of  Laad,  890. 
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name  of  the  archbishop,  and  probably  of  many  others;  and 
it  is  well  worthy  of  remark,  that  the  popish  party  did  not 
entertain  any  sanguine  hopes  of  the  king's  conversion.    The 
conrt  of  Rome,  however,  omitted  no  token  of  civility  or  good- 
will to  conciliate  onr  king's  favor.     Besides  expressions  of 
paternal  kindness  which  Urban  lavished  on  him,  cardinal 
Barberini  gratified  his  well-known  taste  by  a  present  of  pic- 
tures.    Charles  showed  a  due  sense  of  these  courtesies.    The 
prosecutions  of  recusants  were  absolutely  stopped,  by  cash- 
iering the  pursuivants  who  had  been  employed  in  the  odi- 
ous office  01  detecting  them.    It  was  arranged  that  reciprocal 
diplomatic  relations  should  be  established,  and  consequently 
that  an  English  agent  should  constantly  reside  at  the  court 
of  Rome,  by  the  nominal  appointment  of  the  queen,  but  eni- 
powei*ed  .to  conduct  the  various  negotiations  in  hand. 

§  20.  This  exceeding  boldness  of  the  catholic  party,  and 
their  success  in  converaions,  which  were,  in  fact,  less  remark- 
able for  their  number  than  for  the  condition  of  the  persons, 
roused  the  primate  himself  to  some  apprehension.  He  pre- 
ferred a  formal  complaint  to  the  king  in  council  against  the 
resort  of  papists  to  the  queen's  chapel,  and  the  insolence  of 
some  active  zealots  about  the  court.  Henrietta,  who  had 
courted  his  friendship,  and  probably  relied  on  his  connivance, 
if  not  support,  seems  never  to  have  forgiven  this  unexpected 
attack.  Laud  gave  another  testimony  of  his  unabated  hos- 
tility to  popery  oy  republishing  with  additions  his  celebrated 
conference  with  the  Jesuit  Fisher,  a  work  reckoned  the  great 
monument  of  his  learning  and  controvereial  acumen.  This 
conference  had  taken  place  many  years  before,  at  the  desire 
and  in  the  presence  of  the  countess  of  Buckingham,  the  duke's 
mother.  Those  who  are  conversant  with  literary  and  ecclesi- 
astical anecdote  must  be  awar^  that  nothing  was  more  usual 
in  the  seventeenth  century  than  such  single  combats  under 
the  eye  of  some  fair  lady,  whose  religious  faith  was  to  de- 
pend upon  the  victory. 

§  21.  At  this  time  Chillingworth  had  been  induced,  like  so 
many  others,  to  pass  over  to  the  Roman  church.  The  act  of 
transition,  it  may  be  observed,  from  a  system  of  tenets  where- 
in men  had  been  educated,  was  in  itself  a  vigorous  exereiae 
of  free  speculation,  and  might  be  termed  the  suicide  of  pri- 
vate judgment.  But  in  Chilling  worth's  restless  mind  there 
was  an  inextinguishable  skepticism  that  no  opiates  could  sub- 
due ;  yet  a  skepticism  of  that  species  which  belonfi^s  to  a  vig- 
orous, not  that  which  denotes  a  feeble,  und^tsti^naing.  Dis- 
satisfied with  his  new  opinions,  of  which  he  had  never  been 
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really  convinced,  he  panted  to  breathe  the  freer  air  of  prot- 
estantism, and,  after  a  long  and'  anxious  investigation,  re- 
turned to  the  English  church.     He  well  redeemed  any  cen- 
sure that  might  have  been  thrown  on  him,  by  his  great  work 
in  answer  to  the  Jesuit  Knott,  entitled  "  The  Keligion  of  Prot- 
estants a  Safe  Way  to  Salvation."    In  the  course  of  his  re- 
flections be  had  perceived  the  insecurity  of  resting  the  Ref- 
.ormation  on  any  but  its  original  basis,  the  independency  of 
private  opinion.    This,  too,  he  asserted  with  a  fearlessness 
and  consistency  hitherto  little  known,  even  within  the  prot- 
estant  pale ;  combining  it  with  another  principle,  which  the 
zeal  of  the  early  reformers  had  rendered  them  unable  to  per- 
ceive, and  for  want  of  which  the  adversary  had  perpetually 
discomfited  them,  namely,  that  the  errora  of  conscientious 
men  do  not  forfeit  the  £ftvor  of  God.    This  endeavor  to  miti- 
gate the  dread  of  forming  mistaken  iudgments  in  religion 
runs  through  the  whole  work  of  Chillingworth,  and  marks 
him  as  the  founder,  in  this  country,  of  what  has  been  called 
the  latitudinarian  school  of  theology.     In  this  view,  which 
has  practically  been  the  most  important  one  of  the  contro- 
versy, it  may  pass  for  an  anticipated  reply  to  the  most  brill- 
iant performance  on  the  opposite  side,  the  ''  History  of  the 
Variations  of  Protestant  Cnurches ;"  and  those  who  from  a 
delight  in  the  display  of  human  intellect,  or  from  more  seri- 
ous motives  of  inquiry,  are  led  to  the^  two  masterpieces,  will 
have  seen,  perhaps,  the  utmost  strength  that  either  party,  in 
the  great  schism  of  Christendom,  has  been  able  to  put  forth. 
§  22.  The  latitudinarian  principles  of  Chillin^woith  appear 
to  have  been  confirmed  by  his  intercourse  with  a  man,  of 
whose  capacity  his  contemporaries  entertained  so  high  an 
admiration,  that  he  acquired  the  distinctive  appellation  of 
the  Ever-memorable  tJohn  Hales.     This  testimony  of  so 
many  enlightened  men  is  not  to  be  disregarded,  even  if  we 
should  be  of  opinion  that  the  writing  of  Hales,  though 
abounding  with  marks  of  an  unshackleii  mind,  do  not  quite 
come  up  to  the  promise  of  his  name.     He  had,  as  well  as 
Chillingworth,  borrowed  from  Leyden,  perhaps  a  little  from 
Racow,  a  tone  of  thinking  upon  some  doctrinal  points,  as  yet 
nearly  unknown,  and  therefore  highly  obnoxious,  in  England. 
More  hardy  than  his  friend,  he  wrote  a  short  treatise  on 
schism,  which  tended,  in  pretty  blunt  and  unlimited  lan- 
guage, to  overthrow  the  scheme  of  authoritative  decisions 
in  any  church,  pointing  at  the  imposition  of  unnecessary  cer* 
emonies  and  articles  of  faith  as  at  once  the  cause  and  the 
apology  of  separation.    This,  having  been  circulated  in  man- 
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nscript,  came  to  the  knowledge  of  Land,  who  sept  for  Hales 
to  Lambeth,  and  qnestioned  him  as  Xo  his  opinions  on  that 
matter.     Hales,  though  willing  to  promise  that  he  would 
not  publish  the  tract,  receded  not  a  jot  from  his  free  notions 
of  ecclesiastical  power;  which  he  again  advisedly  maintain- 
ed in  a  letter  to  the  archbishop,  now  printed  among  his 
works.    The  result  was  equally  honorable  to  both  parties; 
Laud  bestowing  a  canonry  of  Windsor  on  Hales,  which,  after 
so  bold  an  avowal  of  his  opinion,  he  mi^ht  accept  without 
the  slightest  reproach.     A  behavior  so  liberal  forms  a  sin- 
gular contrast  to  the  rest  of  this  prelate^s  history.    It  is  a 
proof,  no  doubt,  that  he  knew  how  to  set  such  a  value  ou 
gi*eat  abilities  and  learning,  as  to  forgive  much  that  wound- 
ed his  pride.     !&ut  besides  that  Hales  had  not  made  public 
this  treatise  on  schism,  for  which  I  think  he  could  not  have 
escaped  the  high-commission  court,  he  was  known  by  Laud 
to  stand  far  aloof  from  the  Calvinistic  sectaries,  having  long 
since  embraced  in  their  full  extent  the  principles  of  £pisco- 
pius,  and  to  mix  no  alloy  of  political  faction  with  the  philo- 
sophical hai'dinesB  of  his  speculations. 

These  two  remarkable  ornaments  of  the  English  church, 
who  dwelt  apart  like  stars,  to  use  the  fine  expression  of  a 
living  poet,  from  the  vulgar  bigots  of  both  her  factions,  were 
accustomed  to  meet,  in  the  society  of  some  other  eminent 
persons,  at  the  house  of  lord  Falkland,  near  BuHbrd.  One 
of  those,  who,  then  in  a  ripe  and  learned  youth,  becaftie  after- 
ward so  conspicuous  a  name  in  our  annals  and  our  literature, 
Mr.  Hyde,  the  chosen  bosom-friend  of  his  host,  has  dwelt 
with  affectionate  remembrance  on  the  conversations  of  that 
mansion.  His  marvelous  talent  of  delineating  character — a 
talent,  I  think,  unrivaled  by  any  writer  (since,  combining  the 
bold  outline  of  the  ancient  historians  with  the  analytical 
minuteness  of  De  Retz  and  St.  Simon,  it  produces  a  higher  ef- 
fect than  either) — is  never  more  beautifully  displayed  than 
in  that  part  of  the  memoirs  of  his  life  where  Falkland,  Hales, 
Chillingworth,  and  the  rest  of  his  early  friends,  pass  over  the 
scene. 

§  23.  For  almost  thiity  ensuing  years  Hyde  himself  be- 
comes the  companion  of  our  historical  reading.  Seven  folio 
volumes  contam  his  "  History  of  the  Rebellion,''  his  "  Life," 
and  the  ''  Letters,''  of  which  a  large  portion  are  his  own.* 

*  The  gennine  text  of  Uie  History  has  only  been  published  in  1886b  A  stonr,  as  la 
well  known,  obtained  circulation  within  thirty  years  after  its  first  appearanoo,  that 
the  mannscrlpt  had  been  materially  altered  or  interpolated.  This  was  poeitlTely  de>> 
nied,  and  supposed  to  be  wholly  disproved.  It  tarns  out,  however,  that,  like  many 
other  anecdotes,  it  Ijad  a  considerable  basis  of  truth,  though  with  tarious  erroneona 
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We  contract  an  intimacy  with  an  author  who  has  ponred 
out  to  ns  .80  mnch  of  his  heart.  Though  lord  Clarendon's 
chief  work  seems  to  me  not  accurately  styled  a  history,  be- 
longing rather  to  the  class  of  memoirs,  yet  the  very  reasons 
of  this  distinction,  the  long  circumstantial  narrative  of  events 
wherein  he  was  engaged,  and  the  slight  notice  of  those  which 
he  only  learned  from  others,  render  it  more  interesting,  if 
not  more  authentic.  Confoimably  to  human  feelings,  though 
against  the  rules  of  historical  composition,  it  bears  the  con- 
tinual impress  of  an  intense  concern  about  what  he  relates. 
This  depth  of  personal  interest,  united  frequently  with  an  el- 
oquence of  the  heart  and  imagination  that  struggles  through 
an  involved,  incorrect,  and  artificial  diction,  makes  it,  one 
would  imagine,  hardly  possible  for  those  most  alien  from  his 
sentiments  to  read  his  writings  without  some  portion  of  sym- 
pathy. But  they  are  on  this  account  not  a  little  dangerous 
to  the  soundness  of  our  historical  conclusions ;  the  pi-ejudices 
of  Clarendon,  and  his  negligence  as  to  truth,  being  full  as 
striking  as  his  excellencies,  and  leading  him  not  only  into 
many  erroneous  judgments,  but  into  frequent  inconsistencies. 
These  inconsistencies  are  nowhere  so  apparent  as  in  the 
first  or  introductory  book  of  his  "History,**  which  professes 
to  give  a  general  view  of  the  state  of  affairs  before  tne  meet- 
ing of  the  long  parliament.  It  is  certainly  the  most  defect- 
ive part  of  his  work.  A  strange  mixture  of  honesty  and  dis- 
ingenuousness  pervades  all  he  has  written  of  the  early  years 
of  the  king's  reign ;  retracting,  at  least  in  spirit,  in  almost 
every  page  what  has  been  said  in  the  last,  from  a  constant 
fear  that  he  may  have  admitted  so  much  against  the  govern- 
ment as  to  make  his  readers  impute  too  little  blame  to  those 

addition?,  and  probably  wlllftil  miBreprescntations.  For  though  the  worthy  editor  of 
the  original  mannacript  endeavora,  not  quite  ncceaaarlly,  to  excnse  or  Jnatlty  the  orig- 
JuaI  edltora  (who  aeem  to  hare  been  Sprat  and  Aldricb,  with  the  aanction  probably 
of  lorda  Clarendon  and  Rochester,  the  hiatorian*s  aona)  for  what  they  did,  and  even 
aing^nlarly  aaaerta  that  "  the  present  collation  Batiafactorily  proves  that  they  have  in 
BO  one  Instance  added,  suppressed,  or  altered  any  historical  fact"  (Adver.to  edit. 
18Mk  p-  y-)t  jet  it  is  certain  that,  besides  the  perpetual  impertinence  of  mending  the 
style,  there  are  several  hundred  variations  which  offect  Uie  sense,  introduced  from 
one  motive  or  another,  and  directly  contrary  to  the  laws  of  literary  Integrity.  The 
long  paesages  inserted  in  the  appendices  to  several  volumes  of  this  edition  contain 
snrely  historical  facts  that  had  been  suppressed.  And,  even  with  respect  to  subordi- 
nate alterations,  made  for  the  purpose  of  softening  traits  of  the  author's  angry  tem-. 
per,  or  correcting  his  mistakes,  the  general  effect  of  taking  such  liberties  with  a  work 
is  to  give  it  an  undue  credit  In  the  eyes  of  the  public,  and  to  induce  men  to  believe 
matters  upon  the  writer's  testimony,  which  they  would  not  have  done  so  readily  if 
his  errors  had  been  fidrly  laid  before  them.  Clarendon,  indeed,  is  so  strangely  loose 
In  expreasion  as  weU  as  incorrect  in  statement,  that  it  would  have  been  Impossible 
to  remove  his  faults  of  this  kind  without  writing  again  half  the  History ;  but  it  Is 
certain  that  great  trouble  was  very  unduly  taken  to  lighten  their  impression  upon 
the  worUL 
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who  opposed  it.  Thus,  afler  freely  censuring  the  exactions 
of  the  crown,  whether  on  the  score  of  obsolete  prero^atiYe 
or  without  any  just  pi:etext  at  all,  especially  that  of  sbip- 
money,  and  confessing  tliat  '^  those  foundations  of  right,  by 
which  men  valued  their  security,  were  never,  to  the  appre- 
hension and  understanding  of  wise  men,  in  more  danger  of 
being  destroyed,'^  he  turns  to  dwell  on  thd  prosperous  state 
of  the  kingdom  during  this  period,  ^'  enjoying  th«  greatest 
calm  and  the  fullest  measure  of  felicity  that  any  people  in 
any  age  for  so  iong  time  together  have  been  blessed  with,'' 
till  he  works  himself  up  to  a  strange  paradox,  that  ^^  many 
wise  men  thought  it  a  time  wherein  those  two  adjuncts, 
which  Nerva  was  deified  for  uniting,  Imperium  et  Libertas, 
were  as  well  reconciled  as  is  possible." 

We  may  acknowledge  without  hesitation  that  the  kingdom 
bad  grown  during  this  period  into  remarkable  prosperity 
and  afBluence.    The  rents  of  land  were  veiy  considerably  in- 
creased, and  large  tmcts  reduced  into  cultivation.    The  man- 
ufacturing towns,  the  sea-ports,  became  more  populous  and 
flourishing.    The  metropolis  increased  in  size  with  a  rapid- 
ity that  repeated  proclamations  against  new  buildings  could 
not  restrain.    The  country  houses  of  the  superior  gentry 
throughout  England  were  built  on  a  scale  which  their  de- 
scendants, even  in  days  of  more  redundant  affluence,  have 
seldom  ventured  to  emulate.     The  kingdom  was  indebted 
for  this  prosperity  to  the  spirit  and  industry  of  the  people, 
to  the  laws  which  secure  the  commons  from  oppression,  and 
which,  as  between  man  and  man,  were  still  fairly  adminis- 
tered ;  to  the  opening  of  fresh  channels  of  trade  in  the  East- 
ern and  Western  worlds  (rivulets,  indeed,  as  they  seem  to  us 
who  float  in  the  full  tide  of  modem  commerce,  yet  at  that 
time  no  slight  contributions  to  the  stream  of  public  wealth); 
but,  above  all,  to  the  long  tranquillity  of  the  kingdom,  igno- 
rant of  the  sufferings  of  domestic,  and  seldom  much  affected 
by  the  privations  of  foreign,  war.     It  was  the  natural  course 
of  things  that  wealth  should  be  progressive  in  such  a  land. 
Extreme  tyranny,  such  as  that  of  Spain  in  the  Netherlands, 
might,  no  doubt,  have  turned  back  the  current.    A  less  vio- 
lent but  long-continued  despotism,  such  as  has  existed  in 
several  European  monarchies,  would,  by  the  corruption  and 
incapacity  wnich  absolute  governments  engender,  have  re- 
tarded its  advance.    The  administration  of  Charles  was  cer 
tainly  not  of  the  former  description.     Yet  it  would  have 
been  an  excess  of  loyal  stupiditv  in  the  nation  to  have  at- 
tributed their  riches  to  the  wisdom  or  viitue  of  the  court, 
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which  had  injured  the  freedom  of  trade  b^  moDOpolies  and 
arbitrary  proclamations,  and  driven  away  mdustrious  manu- 
fACtnrers  by  pei'secution. 

If  we  were  to  draw  our  knowledge  from  no  other  book 
than  lord  Clarendon's  ^^  History,"  it  would  still  be  impossi- 
ble to  avoid  the  inference  that  misconduct  on  the  part  of  the 
crown,  and  more  especially  of  the  chureh,  was  the  chief,  if 
not  the  sole,  cause  of  these  prevailing  discontents. 

§  24.  It  is  difficult  to  pronounce  how  much  longer  the  na- 
tion's signal  forbearance  would  have  held  out  if  the  Scots 
had  not  precipitated  themselves  into  rebellion.  There  was 
Btill  a  confident  hope  that  parliament  must  soon  or  late  be 
assembled,  and  it  seemed  equally  impolitic  and  unconstitu- 
tional to  seek  redress  by  any  violent  means.  The  patriots, 
too,  had  just  cause  to  lament  the  ambition  of  some  whom  the 
court's  favor  sObdued,  and  the  levity  of  many  more  whom 
its  vanities  allured.  But  the  unexpected  success  of  the  tu- 
multuous rising  at  Edinburgh  agamst  the  service-book  re- 
vealed the  impotence  of  the  English  government.  Destitute 
of  money,  and  neither  daring  to  ask  it  from  a  parliament,  nor 
to  extort  it  by  any  fresh  demand  from  the  people,  they  hesi- 
tated whether  to  employ  force  or  to  submit  to  tne  insurgents. 
In  the  exchequer,  as  lord  Northumberland  wrote  to  Straf- 
ford, there  was  but  the  sum  of  £200;  with  all  the  means 
that  could  be  devised, not  above  £110,000  could  be  raised; 
the  magazines  were  all  unfurnished,  and  the  people  were  so 
discontented  by  reason  of  the  multitude  of  projects  daily  im- 
posed upon  them,  that  be  saw  reason  to  fear  a  great  part  of 
them  would  be  readier  to  join  with  the  Scots  than  to  draw 
their  swords  in  the  king's  service.  StrafiTord  himself  dis- 
suaded a  war  in  such  circumstances,  though  hardly  knowing 
what  other  course  to  advise.  In  this  imminent  necessity  the 
king  had  recourse  to  those  who  had  least  cause  to  repine  at 
his  administration.  The  catholic  gentiy,  at  the  powerful  in- 
terference of  their  queen,  made  large  contributions  toward 
the  campaign  of  1639. 

The  pacification,  as  it  was  termed,  of  Berwick,  in  the  sum- 
mer of  1639,  has  been  represented  by  several  historians  as  a 
measure  equally  ruinous  and  unaccountable.  That  it  was  so 
far  ruinous  as  it  formed  one  link  in  the  chain  that  dragged 
the  king  to  destruction,  is  most  evident ;  but  it  was  both  in- 
evitable and  easy  of  explanation.  The  treasury,  whatever 
Clarendon  and  Hume  may  have  said,  was  perfectly  bank- 
rupt. The  citizens  of  London,  on  being  urged  by  the  coun- 
cil for  a  loan,  had  used  as  much  evasion  as  they  dared.    The 


272  SHIP-MONEY.  Chap.  VUr. 

writs  for  ship-money  were  executed  with  greater  difficulty^, 
several  sheritifs  williogly  acquiescing  in  the  excuses  made  by- 
their  counties.  The  Scots  were  enthusiastic,  nearly  unam:- 
mouSy  and  entire  masters  of  their  country.  The  English  no- 
bility  in  general  detested  the  archbishop,  to  whose  passion 
they  ascribed  the  whole  mischief,  and  feared  to  see  the  king 
become  despotic  in  Scotland.  If  the  terms  of  Charles's  treaty 
with  his  revolted  subjects  were  unsatisfactory  and  indefinite, 
enormous  in  concession,  and  yet  affording  a  pretext  for  new 
encroachments,  this  is  no  more  than  the  common  lot  of  the 
weaker  side. 

There  was  one  possible,  though  not  under  all  the  circum- 
stances very  likely,  method  of  obtaining  the  sinews  of  war — 
the  convocation  of  parliament.  This  many,  at  least,  of  the 
king's  advisers  appear  to  have  long  desired,  could  they  but 
have  vanquished  his  obstinate  reluctance.  -This  is  an  im- 
portant observation :  Charles,  and  he  perhaps  alone,  unless 
we  reckon  the  queen,  seems  to  have  taken  a  resolution  of  su- 
perseding absolutely  and  forever  the  legal  constitution  of 
England.  The  judges,  the  peers,  lord  Strafford,  nay,  if  we  be- 
lieve his  dying  speech,  the  primate  himself,  retained  enough 
of  respect  for  the  ancient  laws  to  desire  that  parliaments 
should  be  summoned  whenever  they  might  be  expected  to 
second  the  views  of  the  monarch.  They  felt  that  the  new 
scheme  of  governing  by  proclamations  and  writs  of  ship-mon- 
ey could  not  and  ought  not  to  be 'permanent  in  England. 
The  king  reasoned  more  royally,  and  indeed  much  better. 
He  well  perceived  that  it  was  vain  to  hope  for  another  par- 
liament so  constituted  as  those  under  the  Tudors.  He  was 
ashamed  that  his  broth  era  of  France  and  Spain  should  have 
achieved  a  work  which  the  sovereign  of  England,  though 
called  an  absolute  king  by  his  courtiers,  had  scarcely  begun. 
All  mention,  therefore,  of  calling  parliament  grated  on  his 
ear.  The  declaration  published  at  the  dissolution  of  the  last, 
that  he  should  account  it  presumption  for  any  one  to  pre- 
scribe a  time  to  him  for  calling  parliaments,  was  meant  to 
extend  even  to  his  own  counselors.  He  rated  severely  lord- 
keeper  Coventry  for  a  suggestion  of  this  kind.  This  repug- 
nance to  meet  his  people,  Imd  his  inability  to  carry  on  the 
war  by  any  other  methods,  produced  the  ignominious  pacifi- 
cation at  Berwick.  But  as  the  Scots,  grown  bolder  by  suc- 
cess, had,  after  this  treaty,  almost  thrown  off  all  subjection, 
and  the  renewal  of  the  war,  or  loss  of  the  sovereignty  over 
that  kingdom,  appeared  necessary  alternatives,  overpowered 
by  the  concurrent  advice  of  his  council,  and  especially  of 
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Strafford,  he  issned  writs  for  that  parliament  which  met  in 
April,  1640.  They  told  him  that,  making  trial  once  more  of 
the  ancient  and  ordinaiy  way,  he  would  leave  his  people  with- 
out excuse  if  that  should  fail;  and  have  wherewithal  to  jus- 
tify himself  to  God  and  the  world,  if  he  should  be  forced  con- 
trary to  his  inclinations  to  use  extraordinary  means,  rather 
than  through  the  peevishness  of  some  factious  spirit  to  suffer 
his  state  and  government  to  be  lost. 

§  25.  It  has  been  universally  admitted  that  the  parliament 
which  met  on  the  Idth  of  April,  1640,  was  as  favorably  dis- 
posed toward  the  king's  service,  and  as  little  influenced  by 
their  many  wrongs,  as  any  man  of  ordinary  judgment  could 
expect.  !But  though  cautiously  abstaining  from  any  intem- 
perance, so  niuch  as  to  reprove  a  member  for  calling  ship- 
monej  an  abomination  (no  very  outrageous  expression),  they 
sufficiently  manifested  a  determination  not  to  leave  their 
grievances  unredressed.  Petitions  against  the  manifold 
abases  in  church  and  state  covered  their  table ;  Pym,  Rud- 
yard,  Waller,  lord  Digby,  and  others  more  conspicuous  after- 
ward, excited  them  by  vigorous  speeches ;  they  appointed  a 
committee  to'  confer  with  the  loras,  according  to  some  prec- 
edents of  the  last  reign,  on  a  long  list  of  grievances,  divided 
into  ecclesiastical  innovations,  infringements  of  the  propriety 
of  goods,  and  breaches  of  the  privilege  of  parliament.  They 
voted  a  request  of  the  peers,  who.  Clarendon  says,  were  more 
entirely  at  the  king's  disposal,  that  they  would  begin  with 
the  business  of  supply,  and  not  proceed  to  debate  on  griev* 
ances  till  afterward,  to  be  a  high  breach  of  privilege.  There 
is  not  the  smallest  reason  to  doubt  that  they  would  have  in- 
sisted on  redress  in  all  those  particulars  with  at  least  as  much 
zeal  as  any  former  parliament,  and  that  the  king,  after  ob- 
taining his  subsidies,  WQuld  have  put  an  end  to  their  remon- 
strances, as  he  had  done  before.  In  order  to  obtain  the  sup- 
ply he  demanded,  namely,  twelve  subsidies,  to  be  paid  in  three 
years,  which,  though  unusual,  was  certainly  not  beyond  his 
exigencies,  he  offered  to  release  his  claim  to  ship-money  in 
any  manner  they  should  point  out.  But  this. the  commons 
indignantly  repelled.  They  deemed  ship-money  the  great 
crime  of  his  aaministration,  and  the  judgment  against  Mr. 
Hampden  the  infamy  of  those  who  pronounced  it  Till  that 
judgment  should  be  annulled,  and  those  iudges  punished,  the 
national  liberties  must  be  as  precarious  as  ever. 
.  While  the  commons  were  deliberating  whether  to  promise 
any  supply  before  the  redress  of  grievances,  and  in  what 
measure,  sir  Henry  YaqCj  the  secretary,  told  them  that  the 
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king  would  accept  nothing  lero  than  the  twelve  subsidies  be 
had  required ;  in  consequence  of  which  the  parliament  was 
dissolved  next  day.     Clarendon,  followed  by  several  others, 
has  imputed  treachery  in  this  to  Vane,  and  told  us  that  the 
king  regretted  so  much  what  he  had  done,  that  he  wished, 
had  it  been  practicable,  to  recall  the  parliament  after  its  dis- 
solution.   This  is  confirmed,  as  to  Vane,  by  the  ^ueen  herself^ 
in  that  interesting  narrative  which  she  communicated  to  Ma- 
dame de  Motteville.    Were  it  not  for  such  authorities,  seem- 
ingly independent  of  each  other,  yet  entirely  tallying,  I  should 
have  deemed  it  more  probable  that  Vane,  with  whom  the 
solicitor-general  Herbert  had  concurred,  acted  solely  by  the 
king's  command.    Charles,  who  feared  and  hated  all  parlia- 
ments, had  not  acquiesced  in  the  scheme  of  calling  the  pres- 
ent till  there  was  no  alternative;   an  insufficient  supply 
would  have  left  him  in  a  more  difficult  situation  than  before 
as  to  the  use  of  those  extraordinary  means,  as  they  were 
called,  which  his  disposition  led  him  to  prefer :  the  intention 
to  assail  parts  of  his  administration  more  dear  to  him  than 
ship-money,  and  especially  the  ecclesiastical  novelties,  was 
apparent.    Nor  can  we  easily  give  him  credit  for  this  alleged 
regret  at  the  step  he  had  taken,  when  we  read  the  declara- 
tion he  put  forth,  charging  the  commons  with  entering  on 
examination  of  his  government  in  an  insolent  and  audacious 
manner,  traducing  his  administration  of  justice,  rendering 
odious  his  officers  and  ministers  of  state,  and  introducing  a 
way  of  bargaining  and  contracting  with  the  king,  as  if  noth- 
ing ought  to  be  given  him  by  them  but  what  he  should  pur- 
chase, either  b}^  quitting  somewhat  of  his  royal  prerogative, 
or  by  diminishing  and  lessening  his  revenue.    The  unconsti- 
tutional practice  of  committing  to  prison  some  of  the  most 
prominent  members,  and  searching  their  houses  for  papers, 
was  renewed.    And  having  broken  loose  again  from  the  re- 
straints of  law,  the  king's  sanguine  temper  looked  to  such  a 
triumph  over  the  Soots  in  the  coming  campaign  as  no  pru- 
dent man  could  think  probable. 

§  26.  This  dissolution  of  parliament  in  May,  1640,  appears  * 
to  have  been  a  very  fatal  crisis  for  the  king's  popularity. 
Those  who,  with  the  loyalty  natural  to  Englishmen,  had  will- 
ingly ascribed  his  previous  misgovernment  to  evil  counsels, 
could  not  any  longer  avoid  perceiving  his  mortal  antipathy 
to  any  parliament  ttiat  should  not  be  as  subservient  as  the 
cortes  of  Castile.  The  necessity  of  some  great  chansre  be- 
came the  common  theme.  "  It  is  impossible,"  says  lord  North- 
umberland, at  that  tiqie  a  courtier,  **  that  things  can  long  con- 
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tinae  in  the  condition  they  are  now  in ;  bo  general  a  defection 
in  this  kingdom  hath  not  been  known  in  the  memory  of  any.'' 
Several  of  those  who  thought  most  deeply  on  public  affairs 
now  entered  into  a  private  communication  with  the  Scots  in- 
sargents.  The  king  meanwhile  experienced  aggravated  mis- 
fortune and  ignominy  in  his  military  operations.  Ship-mon- 
ey indeed  was  enforced  with  greater  ngor  than  before,  sev- 
eral sheriffs  and  the  lord  mayor  of  London  being  persecuted 
in  the  star-chamber  for  neglecting  to  levy  it.  Some  citizens 
were  imprisoned  for  refusing  a  loan.  A  new  imposition  was 
laid  on  the  counties,  under  the  name  of  coat-and-conduct- 
money,  for  clothing  and  defraying  the  traveling  charges  of 
the  new  levies.  A  state  of  actual  invasion,  the  Scots  having 
passed  the  Tweed,  might  excuse  some  of  these  irregularities, 
if  it  could  have  been  forgotten  that  the  war  itself  was  pro- 
duced by  the  king's  impolicy,  and  if  the  nation  had  not  been 
prone  to  see  friends  ana  deliverers  rather  than  enemies  in  the 
Scottish  army.  They  were  at  the  best,  indeed,  troublesome 
and  expensive  guests  to  the  northern  counties  which  they 
occupied ;  but  Uie  cost  of  their  visit  was  justly  laid  at  the 
king's  door.  Various  arbitrary  resoui-ces  having  been  sug- 
gested in  the  council,  and  abandoned  as  inefficient  and  im- 
practicable— such  as  the  seizing  the  merchants'  bullion  in  the 
Mint,  or  issuing  a  debased  coin — the  unhappy  king  adopted 
the  hopeless  scheme  of  convening  a  great  council  of  all  the 
peers  at  York,  as  the  only  alternative  of  a  parliament.  It 
was  foreseen  that  this  assembly  would  only  advise  the  king 
to  meet  his  people  in  a  legal  way.  The  public  voice  could 
no  longer  be  suppressed.  The  citizens  of  London  presented 
a  petition  to  the  King,  complaining  of  grievances,  and  asking 
for  a  parliament.  This  was  speedily  followed  by  one  signed 
by  twelve  peers  of  popular  character.  The  lords  asseinbled 
at  York  almost  unanimously  concurred  in  the  same  advice, 
to  which  the  king,  after  some  hesitation,  gave  his  assent. 
They  had  more  difficulty  in  bringing  about  a  settlement 
with  the  Scots :  the  English  army,  disaffected  and  undisci- 
plined, had  already  made  an  inglorious  retreat;  and  even 
Strafford,  though  passionately  against  a  treaty,  did  not  ven- 
ture to  advise  an  engagement.  The  majority  of  the  peers, 
however,  overruled  all  opposition ;  and  in  the  alarming  pos- 
ture of  his  affairs,  Charles  had  no  resource  but  the  dishonor- 
able pacification  of  Ripon.  Anticipating  the  desertion  of 
some  who  had  partaken  in  his  councils,  and  conscious  that 
others  would  more  stand  in  need  of  his  support  than  be  ca- 
pable of  affording  any,  he  awaited  in  feariul  suspense  the 
meeting  of  parliament. 
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CHAPTER  IX. 

FROM  THE  MEETING  OF  THE  LONG  PARLL^MENT  TO  THE 

BEGINNING  OF  THE  CIVIL  WAR. 

i  1.  Character  of  Loog  Parliament.  §  S.  Its  aalntary  Measnrea.  TrieanlAl  BIIL 
i  3.  Other  beneficial  Laws.  Abolition  of  Star-Chamber  and  High-Gommiseloii 
Conrta.  Obaervationa.  9  4.  Impeachment  of  StrafTord.  Diacnaaion  of  its  Jastice. 
i  5.  Act  agalnat  Diaaolntion  of  Parliament  withoat  ita  Ck»nBent  ( (k  Innomtlons 
meditated  in  the  Chnrch.  i  7.  Schiam  in  the  Conatitntional  Party.  Bemonatraoee 
of  Norember,  1C41.  i  a  Saapicioua  of  the  King's  Sincerity.  Attempt  to  seiae  the 
Five  Members,  i  9.  Question  of  the  Militia,  i  10.  Historical  Sketch  of  Military 
Force  in  England,  i  II.  Bncroachments  of  the  Parliament  fi  1%.  Nineteen  Prop- 
oeitious.  i  la.  Diacassion  of  the  respective  Claima  of  the  two  Parties  to  Sopport. 
Faults  of  both. 

§  1.  We  are  now  arrived  at  that  momentous  period  in  oar 
history  which  no  Englishman  ever  regards  without  interest, 
and  few  without  prejudice ;  the  period  from  which  the  fac- 
tions of  modem  times  trace  their  divergence,  which,  afler  the 
lapse  of  almost  two  centuries,  still  calls  foilh  the  warm  emo- 
tions of  party  spirit,  and  affords  a  test  of  political  principles; 
at  that  nimous  parliament,  the  theme  of  so  much  eulogy  and 
of  so  much  reproach ;  that  synod  of  inflexible  patriots  with 
some,  that  conclave  of  traitorous  i*ebels  with  others ;  that  as- 
sembly, we  may  more  truly  say,  of  unequal  virtue  and  check- 
ered fame,  which,  after  having  acquired  a  higher  claim  to  our 
gratitude,  and  effected  more  for  our  liberties,  than  any  that 
had  gone  before  or  that  has  followed,  ended  by  subverting 
the  constitution  it  had  strengthened,  and  by  sinking  in  its 
decrepitude,  and  amidst  public  contempt,  beneath  a  usurper 
it  had  blindly  elevated  to  power. 

§  2.  It  seems  agreeable  to  our  plan,  first  to  bring  together 
those  admirable  provisions  by  which  this  parliament  restored 
and  consolidated  the  shattered  fabric  of  our  constitution,  be- 
fore we  advert  to  its  measures  of  more  equivocal  benefit,  or 
its  fatal  errors ;  an  arrangement  not  very  remote  from  that 
of  mere  chronology,  since  the  former  were  chiefly  completed 
within  the  first  nine  months  of  its  session,  before  the  King^s 
journey  to  Scotland  in  the  summer  of  1641. 

It  must,  I  think,  be  admitted  by  every  one  who  concurs  in 
the  representation  given  in  this  work,  and  especially  in  the 
last  chapter,  of  the  practical  state  of  our  government,  that 
some  new  securities  of  a  more  powerful  eflficacy  than  any 
which  the  existing  laws  held  forth  were  absolutely  indis- 
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pensable  for  the  preservation  of  English  liberties  and  priv- 
ileges.    Nothing  could  be  more  obvioas  than  that  the  ex- 
cesses of  the  late  unhappy  times  had  chiefly  originated  in 
the  lohg  intermission  ot\  parliaments.     Ko  lawyer  would 
have  dared  to  suggest  ship-money  with  the  teiToi-s  of  a  house 
of  commons  before  his  eyes.     But  the  king^s  kuown  resolu- 
tion to  govern  without  parliaments  gave  bad  men  more  con- 
fidence of  impunity,     xhis  resolution  was  not  likely  to  be 
shaken  by  the  unpalatable  chastisement  of  his  servants  and 
redress  ot  abuses,  on  which  the  present  parliament  was  about 
to  enter.    A  statute  as  old  as  the  reign  of  Edward  IIL  had 
already  provided  that  parliaments  should  be  held  ''every 
year,  or  oflener  if  need  oe.'^    But  this  enactment  had  in  no 
age  been  respected.    It  was  certain  that,  in  the  present  tem- 
per of  the  administration,  a  law  simply  enacting  that  the  in- 
terval between  parliaments  should  never  exceed  three  years 
would  prove  wholly  ineffectual.    In  the  famous  act,  there- 
fore, for  triennial  parliaments,  the  first-fruits  of  the  commons' 
laudable  zeal  for  reformation,  such  provisions  were  intro- 
duced as  grated  harshly  on  the  ears  of  those  who  valued 
the  royal  prerogative  above  the  liberties  of  the  subject,  but 
without  which  the  act  itself  might  have  been  dispensed 
with.    Every  parliament  was  to  be  ipso  facto  dissolved  at 
the  expiration  of  three  yeara  from  the  day  of  its  first  session, 
unless  actually  sitting  at  the  time,  and  in  that  case  at  its 
first  adjournment  or  prorogation.    The  chancellor  or  keeper 
of  the  great  seal  was  to  be  sworn  to  issue  writs  for  a  new 
parliament  within  three  years,  from  the  dissolution  of  the 
last,  under  pain  of  disability  to  hold  his  ofiice,  and  fuither 
punishment :  in  case  of  his  failure  to  comply  with  thispro- 
vision,  the  peers  were  enabled  and  enjoinea  to  meet  at  West- 
minster, and  to  issue  writs  to  the  sheriffs ;  the  sheriffs  them- 
selves, should  the  peers  not  fulfill  this  duty,  were  to  cause 
elections  to  be  duly  made ;  and  in  their  default,  at  a  pre- 
scribed time  the  electors  themselves  were  to  proceed  to 
choose  the>r  representatives.     No  future  parliament  was  to 
be  dissolved  or  adjourned  without  its  own  consent  in  less 
than  fifty  days  from  the  opening  of  its  session.     To  this  im- 
portant bill  the  king,  with  some  apparent  unwillingness,  gave 
nis  assent.     It  effected,  indeed,  a  strange  revolution  in  the 
system  of  his  government.    The  nation  set  a  due  value  on 
this  admirable  statute,  the  passing  of  which  they  welcomed 
with  bonfires  and  every  mark  of  joy. 

§  3.  After  laying  this  solid  foundation  for  the  mainte- 
nance of  such  laws  as  they  might  deem  necessary,  the  house 
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of  commoDB  proceeded  to  cut  stway  the  more  flagrant  and 
recent  usurpations  of  the  crown.    They  passed  a  bill  declar- 
ing ship-money  illegal,  and  annulling  the  judgment  of  the  ex- 
chequer chamoer  against  Mr.  Hampden.    They  put  an  end 
to  another  contested  prerogative,  which,  though  incapable 
of  vindication  on  any  legal  authority,  had  more  support  from 
a  usage  of  fourscore  years — ^the  levying  of  customs  on  mer- 
chandise.   In  an  act  granting  the  king  tonnage  and  pound- 
age, it  is  ^  declared  and  enacted  that  it  is,  and  hath  been,  the 
ancient  right  of  the  subjects  of  this  realm,  that  no  subsidy, 
custom,  impost,  or  other  charge  whatsoever,  ought  or  may  be 
laid  or  imposed  upon  any  merchandise  exported  or  imported 
by  subjects,  denizens,  or  aliens,  without  common  consent  in 
parliament. '*    This  is  the  last  statute  that  has  been  found 
necessary  to  restrain  the  crown  from  arbitrary  taxation,  and 
may  be  deemed  the  complement  of  those  numerous  provis- 
ions which  the  virtue  of  ancient  times  had  extorted  from  the 
first  and  third  Edwards. 

Yet  these  acts  were  hardly  so  indispensable,  nor  wrought 
so  essential  a  change  in  the  character  of  our  monarchy,  as 
that  which  abolished  the  star-chamber.  This  act  abrogates 
all  exercise  of  jurisdiction,  properly  so  called,  whether  of  a 
civil  or  criminal  nature,  by  the  privy  council  as  well  as  the 
star-chamber.  The  power  of  examining  and  committing 
persons  charged  with  offenses  is  by  no  means  taken  away; 
out  it  is  enacted,  that  every  person  committed  by  the  coun- 
cil or  any  of  them,  or  by  the  king's  special  command,  may 
have  his  writ  of  habeas  corpus :  in  the  return  to  which,  the 
officer  in  whose  custody  he  is  shall  certify  the  true  cause  of 
his  commitment,  which  the  court  from  whence  the  writ  has 
issued  shall  within  three  days  examine,  in  order  to  see  wheth- 
er the  cause  thus  certified  appear  to  be  just  and  legal  or  not,, 
and  do  justice  accordinglv  by  delivering,  bailing,  or  remand- 
'  ing  the  party.  Thus  fell  the  great  court  of  star-chamber, 
and  with  it  the  whole  irregular  and  arbitrary  practice  of 
goverament,  that  had  for  several  centuries  so  thwarted  the 
operation  and  obscured  the  light  of  our  free  constitution, 
that  many  have  been  prone  to  deny  the  existence  of  those 
liberties  which  they  found  so  often  infringed,  and  to  mistake 
the  violations  of  law  for  its  standard. 

With  the  court  of  8tar<5hamber  perished  that  of  the  high- 
commission,  a  younger  birth  of  tyranny,  but  perhaps  even 
more  hateful,  from  the  peculiar  irritation  of  tne  tilnes.  It 
had  stretched  its  authoritv  beyond  the  tenor  of  the  act  of 
Elizabeth  whereby  it  had  been  created,  and  which  limits  its 
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competence  to  the  correction  of  ecclesiastical  offenses  accord- 
ing to  the  known  boundaries  of  ecclesiastical  jarisdiction,  as- 
saming  a  right  not  only  to  imprison,  but  to  fine,  the  laity, 
which  was  generally  reckoned  illegal.  The  statute  repeal- 
ing that  of  Elizabeth,  under  which  the  high  commission  ex- 
isted, proceeds  to  take  away  from  the  ecclesiastical  courts 
all  power  of  inflicting  temporal  penalties,  in  terms  so  large, 
and  doubtless  not  inadvertently  employed,  as  to  render  their 
jurisdiction  nugatory.  This  part  of  the  act  was  repealed 
after  the  Restoration ;  and,  like  the  other  measures  of  that 
time,  with  little  care  to  prevent  the  recurrence  of  those 
abuses  which  had  provokea  its  enactments. 

A  single  clause  m  the  act  that  abolished  the  star-chamber 
was  sufficient  to  annihilate  the  arbitrary  jurisdiction  of  sev- 
eral other  irregular  tribunals,  grown  out  of  the  despotic  tem- 
per of  the  Tudor  dynasty :  the  court  of  the  president  and 
council  of  the  North,  long  obnoxious  to  the  common  lawyers, 
and  lately  the  sphere  of  Strafford's  tyrannical  arrogance ;  the 
court  of  the  president  and  council  of  Wales  and  the  Welsh 
marshes,  which  had  pretended,  as  before  mentioned,  to  a 
jarisdiction  over  the  adjacent  counties  of  Salop,  Worcester, 
Hereford,  and  Gloucester ;  with  those  of  the  duchy  of  Lan- 
caster and  county  palatine  of  Chester.  These,  under  various 
pretexts,  had  usurped  so  extensive  a  cognizance  as  to  deprive 
one-third  of  England  of  the  privileges  of  the  common  law. 
The  jurisdiction,  however,  of  the  two  latter  courts  in  matters 
touching  the  king's  private  estate  has  not  been  taken  away 
by  the  statute.  Another  act  afforded  remedy  for  some 
abases  in  the  stannary  courts  of  Cornwall  and  Devon.  Oth- 
ers retrenched  the  vexatious  prerogative  of  purveyance,  and 
took  away  that  of  compulsory  knighthood.  And  one  of 
^^ater  importance  put  an  end  to  a  fruitful  source  of  oppres- 
sion and  complaint  oy  determining  forever  the  extent  of  roy-  , 
al  forests,  according  to  their  boundaries  in  the  twentieth  year 
of  James,  annulling  all  the  perambulations  and  inquests  by 
which  they  had  subsequently  been  enlarged. 

I  must  here  reckon,  among  the  beneficial  acts  of  this  par- 
liament, one  that  passed  some  months  afterward,  after  the 
king's  return  from  Scotland,  and  perhaps  the  only  measure 
of  that  second  period  on  which  we  can  bestow  unmixed  com- 
mendation. The  delays  and  uncertainties  of  raising  troops 
by  voluntary  enlistment  had  led  to  the  usage  of  pressing 
soldiers  for  service,  whether  in  Ireland  or  on  foreign  expedi- 
tiona  This  prerogative  seeming  dangerous  and  oppressive, 
as  well  as  of  dubious  legality,  it  is  recited  in  the  preamble 
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of  an  act  empowering  the  king  to  levy  troops  by  this  ooin- 
pulsory  method  for  the  special  exigency  of  the  Irish  rebellion, 
that, ''  by  the  laws  of  this  realm,  none  of  his  majesty^s  sub- 
jects ought  to  be  impressed  or  compelled  to  go  out  of  his 
country  to  serve  as  a  soldier  in  the  wars,  except  in  case  of 
necessity  of  the  sudden  coming  in  of  strange  enemies  ioto 
the  kingdom,  or  except  they  be  otherwise  bound  by  the 
tenure  of  their  lands  or  possessions.^'  The  king,  in  a  speech 
from  the  throne,  adveited  to  this  bill  while  passing  through 
the  houses,  as  an  invasion  of  his  prerogative.  This  notice 
of  a  parliamentary  proceeding  the  commons  resented  as  a 
breach  of  their  privilege ;  and  bavins  obtained  the  consent 
of  the  lords  to  a  joint  remonstrance,  the  king,  who  was  in  no 
state  to  maintain  his  objection,  gave  his  assent  to  the  bill 
In  the  reigns  of  Elizabeth  and  James  we  have  seen  frequent 
instances  of  the  crown's  interference  as  to  matters  debated 
in  parliament.  But  from  the  time  of  the  long  parliament 
the  law  of  privilege,  in  this  respect,  has  stood  on  an  unshaken 
basis. 

These  are  the  principal  statutes  which  we  owe  to  this  par- 
liament. They  give  occasion  to  two  remarks  of  no  slight 
importance.  In  the  first  place,  it  will  appear,  on  comparing 
them  with  our  ancient  laws  and  history,  that  they  madie 
scarce  any  material  change  in  our  constitution  such  as  it  had 
been  established  and  recognized  under  the  house  of  Plantag- 
enet :  the  law  for  triennial  parliaments  even  receded  from 
those  unrepealed  provisions  of  the  reign  of  Edward  III.,  that 
they  ^houla  be  assembled  annually.  The  court  of  star-cham- 
ber, if  it  could  be  said  to  have  a  legal  jurisdiction  at  all, 
which  b^  that  name  it  had  not,  traced  it  only  to  the  Tndor 
period ;  its  recent  excesses  were  diametrically  opposed  to  the 
existing  laws  and  the  protestations,  of  ancient  parliaments. 
The  court  of  ecclesiastical  commission  was  an  offset  of  the 
royal  supremacy,  established  at  the  Reformation.  The  im- 
positions on  merchandise  were  both  plainly  illegal,  and  of 
no  long  usage.  That  of  ship-money  was  flagrantly,  and 
by  universal  confession,  a  strain  of  arbitrary  power  witbo.at 
pretext  of  right.  Thus,  in  by  far  the  greater  part  of  the  en- 
actments of  1641,  the  monarchy  lost  nothing  that  it  had  an- 
ciently possessed ;  and  the  balance  of  our  constitution  might 
seem  rather  to  have  been  restored  to  its  former  equipoise 
than  to  have  undergone  any  fresh  change. 

But  those  common  liberties  of  England  which  our  fore- 
fathers had,  with  such  commendable  perseverance,  extorted 
from  the  grasp  of  power,  though  by  no  means  so  merely 
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theoretical  and  nugatory  in  effect  as  some  would  insinuate, 
were  yet  very  precarious  in  the  best  periods,  neither  well 
defined,  nor  exempt  from  anomalous  exceptions,  or  from  oc- 
casional infringements.  Some  of  them,  such  as  the  statute 
for  annual  sessions  of  parliament,  had  gone  into  disuse. 
Those  that  were  most  evident  could  not  be  enforced ;  and 
the  new  tribunals  that,  whether  bv  law  ov  usurpation,  had 
reared  their  heads  over  the- people,  had  made  almost  all  pub- 
lic and  personal  rights  dependent  on  their  arbitrary  will. 
It  was  necessary,  therefore,  to  infuse  new  blood  into  tne  lan- 
guid frame,  and  so  to  renovate  our  ancient  constitution  that 
the  present  era  should  seem  almost  a  new  birth  of  liberty. 
Such  was  the  aim,  especially,  of  those  provisions  which  placed 
the  return  of  parliaments  at  fixed  intervals,  beyond  the  power 
of  the  crown  to  elude.  It  was  hoped  that  by  their  means,  so 
long  as  a  sense  of  public  spirit  should  exist  in  the  nation 
(and  beyond  that  time  it  is  vain  to  think  of  liberty),  no 
prince,  however  able  and  ambitious,  could  be  free  from  re- 
straint for  more  than  thi*ee  years;  an  interval  too  short  for 
the  completion  of  arbitrary  projects,  and  which  few  ministers 
would  venture  to  employ  in  such  a  manner  as  might  expose 
them  to  the  wrath  of  parliament. 

It  is  to  be  observed,  in* the  second  place,  that  by  these 
salutary  restrictions,  and  some  new  retrenchments  of  perni- 
cious or  abused  prerogative,  the  long  parliament  formed  our 
constitution  such  nearly  as  it  now  exists.  Laws  of  great 
importance  were  doubtless  enacted  in  subsequent  times,  par- 
ticularly at  the  Revolution ;  but  none  of  them,  perhaps,  were 
strictly  necessary  for  the  preservation  of  our  civil  and  political 
privileges;  and  it  is  rather  from  1641, than  any  other  epoch, 
that  we  may  date  their  full  legal  establishment.  That  single 
statute  which  abolished  the  star-chamber  gave  every  man  a 
security  which  no  other  enactment  could  have  afforded,  and 
which  no  government  could  essentially  impair.  Though  the 
reigns  of  the  two  latter  Stuarts,  accordingly,  are  justly  ob- 
noxious, and  were  marked  by  several  illegal  measures,  vet, 
whether  we  consider  the  number  and  magnitude  of  their 
transgressions  of  law,  or  the  practical  oppression  of  their 
government,  these  princes  fell  very  short  of  the  despotism 
that  had  been  exercised,  either  under  the  Tndors  or  the  first 
two  of  their  own  family. 

From  this  survey  of  the  good  works  of  the  long  parliament 
we  must  turn  our  eyes  with  equal  indifference  to  the  oppo- 
site picture  of  its  errors  and  offenses ;  faults  which,  though 
the  mischiefs  they  produced  were  chiefly  temporary,  have 
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yet  served  to  obliterate  from  the  recollection  of  too  many 
the  permanent  blessings  we  have  inherited  through  its  exer- 
tions. In  reflecting  on  the  events  which  so  soon  clonded  a 
scene  of  glory,  we  oueht  to  learn  the  dangers  that  attend  all 
revolutionary  crises,  no wever  justifiable  or  necessary;  and 
that,  even  when  posterity  may  have  cause  to  rejoice  in  the  ulti- 
mate result,  the  existing  generation  are  seldom  compensated 
for  their  present  loss  of  tranquillity.  The  very  enemies  of 
this  parliament  confess  that  they  met  in  November,  1640, 
with  almost  unmingled  zeal  for  the  public  good,  and  with 
loyal  attachment  to  the  crown.  But  they  were  misled  by 
the  excess  of  two  passions — ^both  just  and  natural  in  the 
circumstances  wherein  they  found  themselves — ^resentment 
and  distrust ;  passions  eminently  contagious  and  irresistible 
when  theyseize  on  the  zeal  and  credulity  of  a  popular  as- 
sembly. The  one  betrayed  them  into  a  measure  certainly 
severe  and  sanguinary,  and  in  the  eyes  of  posterity  exposed 
to  greater  reproach  than  it  deserved,  the  attainder  of  lord 
Strafford,  and  some  other  proceedings  of  too  much  violence ; 
the  other  gave  a  color  to  all  their  resolutions,  and  aggra- 
vated their  differences  with  the  king  till  there  remained  no 
other  arbitrator  but  the  sword. 

§  4.  Those  who  know  the  conduct  and  character  of  the 
earl  of  Strafford,  his  abuse  of  power  in  the  North,  his  far 
more  outrageous  transgressions  in  Ireland,  his  dangerous  in- 
fluence over  the  king's  counsels,  can  not  hesitate  to  admit,  if 
indeed  they  profess  any  regard  to  the  constitution  of  this  king- 
dom, that  to  bring  so  great  a  delinquent  to  justice  according 
to  the  known  process  of  law  was  among  the  primary  duties 
of  the  new  parliament  It  was  that  which  all,  with  scarce 
an  exception  but  among  his  own  creatures  (for  most  of  the 
court  were  openly  or  in  secret  his  enemies),  ardently  desired ; 
yet  which  the  king's  favor  and  his  own  commanding  genius 
must  have  rendered  a  doubtful  enterprise.  He  came  to 
London,  not  unconscious  of  the  danger,  by  his  master's  di- 
rect injunction.  The  first  days  of  the  session  were  critical; 
and  an;^  vacillation  or  delay  in  the  commons  might  probably 
have  given  time  for  some  strong  exertion  of  power  to  frus- 
trate their  designs.  We  must  thei*efore  consider  the  bold 
suggestion  of  Pym,  to  carry  np  to  the  lords  an  impeachment 
for  high  treason  against  Strafford,  not  onlv  as  a  masterstroke 
of  that  policy  which  is  fittest  for  revolutions,  but  as  justifia- 
ble by  tne  circumstances  wherein  they  stood.  Nothing  short 
of  a  commitment  to  the  Tower  would  have  broken  the  spell 
that  so  many  years  of  arbitrary  dominion  had  been  nvorkmg. 
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It  was  dissipated  in  the  instant  that  the  people  saw  him  in 
the  hands  of  the  nsher  of  the  black-rod :  and  with  his  power 
fell  also  that  of  his  master;  so  that  Charles,  from  the  very 
hoar  of  Strafford's  impeachment,  never  once  ventured  to  re- 
same  the  high  tone  of  command  congenial  to  his  disposition, 
or  to  speak  to  the  commons  but  as  one  complaining  of  a  su- 
perior force. 

The  articles  of  Strafford's  impeachment  relate  principally 
to  his  conduct  in  Ireland.  For  though  he  had  begun  to  act 
with  violence  in  the  conrt  of  York,  as  lord-president  of  the 
North,  and  was  charged  with  having  procured  a  commission 
investing  him  with  exorbitant  power,  yet  he  had  too  soon 
left  that  sphere  of  dominion  for  the  lieutenancy  of  Ireland  to 
give  any  wide  scope  for  prosecution.  But  in  Ireland  it  was 
safficiently  proved  that  he  had  arrogated  an  authority  be- 
yond what  the  crown  had  ever  lawfully  enjoyed,  and  even 
beyond  the  example  of  former  viceroys  of  that  island,  where 
the  disordered  state  of  society,  the  frequency  of  rebellions, 
and  the  distance  fi*om  all  control,  had  given  rise  to  such  a 
series  of  arbitrary  precedents  as  would  have  almost  ex- 
cused any  ordinary  stretch  of  power.  Notwithstanding  this, 
however,  when  the  managers  came  to  state  and  substantiate 
their  articles  of  accusation,  though  some  were  satisfied  that 
there  was  enough  to  warrant  the  severest  judgment,  yet  it 
appeared  to  many  dispassionate  men  that,  even  supposing 
the  evidence  as  to  all  of  them  to  be  legally  convincing,  they 
could  not,  except  through  a  dangerous  latitude  of  construc- 
tion, be  aggravated  into  treason.  The  law  of  England  is 
silent  as  to  conspiracies  against  itself.  St.  John  and  May- 
nard  struggled  in  vain  to  prove  that  a  scheme  to  overturn 
the  fundamental-laws  and  to  govern  by  a  standing  army, 
though  as  infamous  as  any  treason,  coula  be  brought  withm 
the  words  of  the  statnte  of  Edward  III.,  as  a  compassing 
of  the  king's  death.  Nor,  in  fact,  was*  there  any  conclusive 
evidence  against  Strafford  of  snch  a  design.  The  famous 
words  imputed  to  him  by  sir  Henry  Vane,  though  there  can 
be  little  reason  to  question  that  some  such  were  spoken,  seem 
too  imperfectly  reported,  as  well  as  uttered  too  much  in  the 
heat  of  passion,  to  furnish  a  substantive  accusation ;  and  I 
should  rather  found  my  conviction  of  Strafford's  systematic 
hostility  to  our  fundamental  laws  on  his  correspondence  since 
brought  to  light,  as  well  as  on  his  general  conduct  in  admin- 
istration, than  on  any  overt  acts  proved  on  his  impeachment. 
The  presumption  of  history,  to  whose  mirror  the  scattered 
rays  of  moral,  evidence  converge,  may  be  irresistible,  when 
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the  legal  inference  from  insulated  actions  is  not  only  technic- 
ally, but  substantially,  inconclusive.  Yet  we  are  not  to  sup- 
pose that  the  charges  against  this  minister  appeared  so  ev- 
idently to  fall  6hoi*t  of  high  treason,  according  to  the  appre- 
hension of  that  age,  as  in  later  times  has  usually  been  taken 
for  granted.  Accustomed  to  the  unjust  verdicts  obtained  in 
cases  of  treason  by  the  court,  the  statute  of  Edward  having 
been  perpetually  stretched  by  constructive  interpretations, 
neither  the  people  nor  the  Jawyers  annexed  a  definite  sense 
to  that  crime.  The  judges  themselves,  on  a  solemn  reference 
by  the  house  of  lords  for  their  opinion  whether  some  of  the 
articles  charged  against  Strafford  amounted  to  treason,  an- 
swered unanimously  that,  upon  all  which  their  lordships  had 
voted  to  be  proved,  it  was  their  opinion  the  earl  of  Strafford 
did  deserve  to  undergo  the.  pains  and  penalties  of  hi^h  trea- 
son by  law.  And,  as  an  apology,  at  least,  for  this  judicial 
opinion,  it  may  be  remarked  that  the  fifteenth  article  of  the 
impeachment,  charging  him  with  raising  money  by  his  own 
authority,  and  quartenng  troops  on  the  people  of  Ireland,  in 
order  to  compel  their  obedience  to  his  unlawful  requisitions 
(upon  which,  and  one  other  article,  not  on  the  whole  matter, 
the  peers  voted  him  guilty),  does,  in  fact,  approach  very 
nearly,  if  we  may  not  say  more,  to  a  substantive  treason 
within  the  statute  of  Edward  III.,  as  a  levying  war  against 
the  king,  even  without  reference  to  some  Irish  acts  of  parlia- 
ment upon  which  the  managers  of  the  impeachment  relied. 
It  can  not  be  extravagant  to  assert  that,  if  the  colonel  of  a 
regiment  were  to  issue  an  order  commanding  the  inhabitants 
of  the  district  where  it  is  quartered  to  contribute  certain 
sums  of  money,  and  were  to  compel  the  pavment  by  quarter- 
ing troops  on  the  houses  of  those  who  raiused,  in  a  general 
and  systematic  manner,  he  would,  according  to  a  warrantable 
construction  of  the  statutes,  be  guilty  of  the  treason  called 
levying  war  on  the  king;  and  that,  if  we  could  imagine  him 
to  do  this  by  an  order  from  the  privy  council  or  the  w^ar- 
office,  the  case  would  not  be  at  all  altered.  On  the  other 
hand,  a  single  act  of  such  violence  might  be  (in  technical 
language)  trespass,  misdemeanor,  or  felony,  according  to  cir- 
cumstances; but  would  want  the  generality  which,  as  the 
statute  has  been  construed,  determines  its  character  to  be 
treason.  It  is,  however,  manifest  that  Strafford's  actual  en- 
forcement of  his  order,  by  quartering  soldiers,  was  not  by 
any  means  proved  to  be  so  frequently  done  as  to  bring  it 
within  the  hue  of  treason ;  and  the  evidence  is  also  open  to 
every  sort  of  legal  objection.     But  in  that  age  the  rules  of 
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evidence,  so  scrapnlously  defined  since,  were  either  very  im- 
perfectly recognized,  or  continually  transgressed.  If  then 
Strafford  coald  be  brought  within  the  letter  of  the  law,  and 
if  he  were  also  deserving  of  death  for  his  misdeeds  toward 
the  commonwealth,  it  might  be  thought  enough  to  justify 
his  condemnation,  although  he  had  not  offended  against  what 
seemed  to  be  the  spirit  and  intention  of  the  statute.  This 
should,  at  least,  restrain  us  from  passing  an  unqualified  cen- 
sure on  those  who  voted  against  him,  comprehending  un- 
doubtedly the  far  more  respectable  portion  of  the  commons, 
though  only  twenty-six  peers  against  nineteen  formed  the 
feeble  majority  on  the  bill  of  attainder.  It  may  be  observed 
that  the  house  of  commons  acted  in  one  respect  with  a  gen- 
erosity which  the  crown  had  never  shown  in  any  case  of 
treason,  by  immediately  passing  a  bill  to  relieve  his  children 
from  the  penalties  of  forfeiture  and  corruption  of  blood. 

Such  was  Strafford's  unpopularity,  that  he  could  never 
have  gained  any  sympathy,  but  by  the  harshness  of  his  con- 
demnation and  the  magnanimity  it  enabled  him  to  display.- 
These  have  half  redeemed  his  foi*feit  fame,  and  misled  a  gen- 
erous posterity.  It  was  agreed  on  all  hands  that  any  pun- 
ishment which  the  law  could  award  to  the  highest  misde- 
meanors, duly  proved  on  impeachment,  must  be  justly  in- 
flicted. *'I  am  still  the  same,''  said  lord  Digby,  in  his  fa- 
mous speech  against  the  bill  of  attainder,  ^^  in  my  opinions 
and  affections,  as  unto  the  earl  of  Strafford ;  I  confidently 
believe  him  to  be  the  most  dangerous  minister,  the  most  in- 
supportable to  free  subjects,  that  can  be  charactered.  I  be- 
lieve him  to  be  still  that  grand  apostate  to  the  common- 
wealth, who  must  not  expect  to  be  pardoned  in  this  world 
till  he  be  dispatched  to  the  other.  And  yet,  let  me  t^l  you, 
Mr.  Speaker,  my  hand  must  not  be  to  that  dispatch."  These 
sentiments,  whatever  we  may  think  of  the  sincerity  of  him 
who  uttered  them,  were  common  to  many  of  those  who  de- 
sired most  ardently  to  see  that  unifoinn  course  of  known  law 
which  neither  the  court's  lust  of  power  nor  the  clamorous 
indignation  of  a  popular  assembly  might  turn  aside.  The 
king,  whose  conscience  was  so  deeply  wounded  by  his  ac- 
quiescence in  this  minister's  death,  would  gladly  have  as- 
sented to  a  bill  inflicting  the  penalty  of  perpetual  banish- 
ment ^  and  this,  accompanied,  as  it  ought  to  have  been,  by 
degradation  from  the  rank  for  which  he  had  sold  his  integ- 
rity, would  surely  have  exhibited  to  Europe  an  example  suf- 
ficiently conspicuous  of  just  retribution.  Though  nothing 
perhaps  could  have  restored  a  tolerable  degree  of  confidence 


286  APPREHENSIONS  OF  THE  COMMONS.       CajtP.  IX" 


between  Charles  and  the  parliament,  it  is  certain  that  his 
sentment  and  averaion  were  much  aggravated  by  the  palnfal 
compulsion  they  had  put  on  him,  and  that  the  schism  amon^ 
the  constitutional  party  began  from  this,  among  other  causes^ 
to  grow  more  sensible,  till  it  terminated  in  civil  war. 

But,  if  we  pay  such  regard  to  the  principles  of  clemency 
and  moderation,  and  of  adherence  to  the  fixed  rules  of  law, 
as  to  pass  some  censure  on  this  deviation  from  them  in  the 
attainder  of  lord  Strafford,  we  must  not  yield  to  the  clamor- 
ous invectives  of  his  admirers,  or  treat  the  prosecution  as  a 
scandalous  and  flagitious  excess  of  party  vengeance.  Look 
round  the  nations  of  the  globe,  and  say  in  what  age  or  coun- 
try would  such  a  man  have  fallen  into  the  hands  of  his  enemies 
without  paying  the  forfeit  of  his  offenses  against  the  com- 
monwealth with  his  life.  They  who  grasp  at  arbitrary  pow- 
er, they  who  make  their  fellow-citizens  tremble  before  them, 
they  who  gratify  a  selfish  pride  by  the  humiliation  and  serv- 
itude of  mankind,  have  always  played  a  deep  stake;  and  the 
more  invidious  and' intolerable  has  been  their  pre-eminence, 
their  fall  has  been  more  destructive  and  their  punishment 
more  exemplary.  Something  beyond  the  retirement  or  the 
dismissal  of  such  ministera  has  seemed  necessary  to  "  absolve 
the  gods,"  and  furnish  history  with  an  awful  lesson  of  retri- 
bution. The  spontaneous  instinct  of  nature  has  called  for 
the  axe  and  the  gibbet  against  such  capital  delinquents.  K, 
then,  we  blame  in  some  measure  the  sentence  against  Straf- 
ford, it  is  not  for  his  sake,  but  for  that  of  the  laws  on  which 
he  trampled,  and  of  the  liberty  which  he  betrayed.  He  died 
justly  before  God  and  man,  though  we  may  deem  the  pre- 
cedent dangerous,  and  the  better  course  of  a  magnanimous 
lenity  unwisely  rejected ;  and  in  condemning  the  bill  of  at- 
tainder we  can  not  look  upon  it  as  a  crime. 

§  5.  The  same  distrustful  temper,  blamable  in  nothing  but 
its  excess,  drew  the  house  of  commons  into  a  measure  more 
unconstitutional  than  the  attainder  of  Strafford,  the  bill  en- 
acting that  they  should  not  be  dissolved  without  their  own 
consent.  Whether  or  nor  this  had  been  previously  medita- 
ted by  the  leaders  is  uncertain ;  but  the  circumstances  un- 
der which  it  was  adopted  display  all  the  blind  precipitancy 
of  fear.  A  scheme  for  bringing  up  the  army  from  the  north 
of  England  to  overawe  parliament  had  been  discoursed  of,  or 
rather  in  a  great  measure  concerted,  by  some  young  courtiers 
and  military  men.  The  imperfection  and  indefiniteness  of 
the  evidence  obtained  respecting  this  plot  increased,  as  often 
happens,  the  apprehensions  of  the  commons.    Tet,  diflicult 
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88  it  might  be  to  fix  its  proper  character  between  a  loo^ 
prelect  and  a  deliberate  conspiracy,  this  at  least  was  hardly 
to  be  denied,  that  the  king  had  listened  to  and  approved  a 
proposal  of  appealing  from  the  repi*esentatives  of  his  people 
to  a  military  force.  Their  greatest  danger  was  a  sudaen 
dissolution.  The  triennial  bill  afforded,  indeed,  a  valuable 
security  for  the  future.  Yet,  if  the  present  parliament  had 
been  broken  with  any  circumstances  of  violence,  it  might 
justly  seem  very  hazardous  to  confide  in  the  right  of  spon- 
taneous election  reserved  to  the  people  by  that  statute,  which 
the  crown  would  have  three  years  to  defeat.  A  rapid  im- 
pulse, rather  than  any  concerted  resolution,  appears  to  have 
dictated  this  hardy  encroachment  on  the  prerogative.  The 
bill  against  the  dissolution  of  the  present  parliament  jirithout 
its  own  consent  was  resolved  in  a  committee  on  the  fifth  of 
May,  brought  in  the  next  day,  and  sent  to  the  lords  on  the 
seventh.  The  upper  house,  in  a  conference  the  same  day, 
urged  a  very  wise  and  constitutional  amendment,  limiting  its 
duration  to  the  term  of  two  years.  But  the  commons  adher- 
ing to  thfir  original  provisions,  the  bill  was  passed  by  both 
houses  on  the  eighth.  Thus,  in  the  space  of  three  days  from 
the  first  suggestion,  an  alteration  was  made  in  the  frame  of 
our  polity  which  rendered  the  house  of  commons  equally  in- 
dependent of  the  sovereign  and  their  constituents ;  and,  if  it 
could  be  supposed  capable  of  being  maintained  in  more  tran- 
quil times,  would,  in  the  theory  at  least  of  speculative  poli- 
tics, have  gradually  converted  the  government  into  some- 
thing like  a  Dutch  aristocracy. 

g  6.  The  parliament  had  met  with  as  ardent  and  just  an 
indignation  against  ecclesiastical  as  temporal  grievances. 
The  tyranny,  the  folly,  and  rashness  of  Charles's  bishops 
were  still  greater  than  his  own.  It  was  evidently  an  indis- 
pensable duty  to  reduce  the  overbearing  ascendency  of  that 
order  which  had  rendered  the  nation,  in  regard  to  spiritual 
dominion,  a  great  loser  by  the  Reformation.  The^  had  been 
so  blindly  infatuated  as,  even  in  the  year  1640,  amidst  all  the 
perils  of  the  times,  to  fill  up  the  measure  of  public  wrath  by 
enacting  a  series  of  canons  in  convocation.  These  enjoined, 
or  at  least  recommended,  some  of.  the  modem  innovations, 
which,  though  many  excellent  men  had  been  persecuted  for 
want  of  cooapliance  with  them,  had  not  got  the  sanction  of 
authority.  They  imposed  an  oath  on  the  clergy,  commonly 
called  the  '*et  caBtera  oath,"  binding  them  to  attempt  no  al- 
teration ^Mn  the  scovemment  of  the  church  by  bishops^  deans, 
archdeacons,  etc  '    This  oath  was  by  the  same  authority  en- 
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joined  to  such  of  the  lait^  as  held  ecclesiastical  offices.  Tbe 
king,  however,  on  the  petition  of  the  council  of  peers  at  York, 
directed  it  not  to  be  taken.  The  house  of  commons  rescinded 
these  canons,  with  some  degree  of  excess  on  the  other  side ; 
not  only  denying  the  right  of  convocation  to  bind  the  clergy, 
which  had  certainly  been  exercised  in  all  periods,  but  actual* 
ly  impeaching  the  bishops  for  a  high  misdemeanor  on  that 
account.  The  lords,  in  the  month  of  March,  appointed  a 
committee  of  ten  earls,  ten  bishops,  and  ten  barons,  to  report 
upon  the  innovations  lately  brought  into  the  church.  Of 
this  committee  Williams  was  chairman.  But  the  spirit  which 
now  possessed  the  commons  was  not  to  be  exercised  by  the 
sacrihce  of  Laud  and  Wren,  oc  even  by  such  inconsiderable 
alterations  as  the  moderate  bishops  were  ready  to  suggest. 

There  had  always  existed  a  paity,  though  by  no  means 
co-extensive  with  that  bearing  the  general  name  of  puritan, 
who  retained  an  insuperable  avei*sion  to  the  whole  scheme 
of  episcopal  discipline,  as  inconsistent  with  the  ecclesiastic- 
al parity  they  believed  to  be  enjoined  by  the  apostles.  It 
is  not  easy  to  determine  what  proportion  these  Dore  to  the 
community.  They  were  certainly  at  the  opening  of  the  par- 
liament by  far  the  less  numerous,  though  an  active  and  in- 
creasing party.  Few  of  the  house  of  commons,  according  to 
Clarendon  and  the  best  contemporary  wntera,  looked  to  a 
destruction  of  the  existing  hierarchy.  The  more  plausible 
scheme  was  one  which  had  the  sanction  of  Usher's  learned 
judgment,  and  which  Williams  was  said  to  favor,  for  what 
was  called  a  moderate  episcopacy ;  wherein  the  bishop,  re- 
duced to  a  sort  of  president  of  his  college  of  presbyters,  and 
differing  from  them  only  in  rank,  not  m  order  (gradu,  non 
ordine),  should  act,  whether  in  ordination  or  jurisdiction,  by 
their  concurrence.  This  intermediate  fonn  of  church  govern- 
ment would  probably  have  contented  the  popular  leaders  of 
the  commons,  except  two  or  three,  and  have  proved  accept- 
able to  the  nation.  But  it  was  hardly  less  offensive  to  the 
Scottish  presbyterians,  intolerant  *of  the  smallest  deviation 
from  their  own  model,  than  to  the  high-church  episcopalians ; 
and  the  necessity  of  humoring  that  proud  and  prejudiced 
race  of  people,  who  began  already  to  show  that  an  alteration 
in  the  church  of  England  would  be  their  stipulated  condition 
for  any  assistance  they  might  afford  to  the  popular  party, 
led  the  majority  of  the  house  of  commons  to  ^ive  more  coun- 
tenance than  they  sincerely  intended  to  a  bill  preferi-ed  by 
what  was  then  called  the  root-and-branch  party,  for  the  en- 
tire abolition  of  episcopacy.    This  party,  composed  chiefly  of 
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presbyterianSy  bat  with  no  small  admixture  of  other  Bectaries, 
predominated  in  the  city  of  London.  At  the  instigation  of 
the  Scots  commissioners,  a  petition  against  episcopal  govern- 
ment, with  15,000  signatures,  was  presented  early  in  the  ses- 
sion (Dec.  11, 1640),  and  received  so  favorably  as  to  startle 
those  who  bore  a  good  affection  to  the  church.  This  gave 
rise  tb  the  first  difference  that  was  expressed  in  parliament : 
Digby  speaking  warmly  against  the  reference  of  this  petition 
to  a  committee,  and  Falkland,  though  strenuous  for  reducing 
the  prelates'  authority,  showing  much  reluctance  to  abolish 
their  order.  A  bill  was,  however,  brought  in  by  sir  Edward 
Dering,  an  honest  but  not  very  enlightened  or  consistent 
man,  for  the  utter  extirpation  of  episcopacy,  and  its  second 
reading  carried  on  a  division  by  139  to  108.  This,  no  doubt, 
seems  to  show  the  anti-episcopal  party  to  have  been  stronger 
than  Clarendon  admits.  Yet  I  suspect  that  the  greater  part 
of  those  who  voted  for  it  did  not  intend  more  than  to  intim- 
idate the  bishops.  Petitions,  very  numerously  signed,  for 
the  maintenance  of  episcopal  government,  were  presented 
from  several  counties ;  nor  is  it,  I  think,  possible  to  doubt 
that  the  nation  sought  only  the  abridgment  of  that  coercive 
jurisdiction  and  temporal  power  by  which  the  bishops  had 
foiieited  the  reverence  due  to  their  function,  as  well  as  that 
absolute  authority  over  presbyters,  which  could  not  be  rec^ 
onciled  to  the  customs  of  the  primitive  church.  This  was  the 
object  both  of  the  act  abolishing  the  high  commission,  which 
by  the  largeness  of  its  expressions  seemed  to  take  away  all 
coercive  jurisdiction  from  the  ecclesiastical  courts,  and  of 
that  for  .depriving  the  bishops  pf  their  suffrages  among  the 
peers;  which,  aflef  being  once  rejected  by  a  large  majoiity 
of  the  lords,  in  June,  1641,  passed  into  a  law  in  the  month 
of  February  following,  and  was  the  latest  concession'that  the 
kins  made  before  his  final  appeal  to  arms. 

The  spirit  of  ecclesiastical,  rather  than  civil,  democracy, 
was  the  firat  sign  of  the  approaching  storm  that  alarmed 
theHertfords  and  Sonthamptons,  the  Hydes  and  Falklands. 
Full  of  regard  for  established  law;  and  disliking  the  puritan 
bitterness,  aggravated  as  it  was  by  long  persecution,  they  re- 
volted from  the  indecent  devastation  committed  in  churches 
by  the  populace,  and  from  the  insults  which  now  fell  on 
the  conlorming  ministers.  The  lords  early  distinguished 
their  temper  as  to  those  points  by  an  order  on  the  16th  of 
January  for  the  performance  of  divine  service  according  to 
law,  in  consequence  of  the  tumults  that  had  been  caused 
by  the  heated  puritans  under  pretense  of  abolishing  iunova- 
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tioDs.  LHtle  regard  was  Bhown  to  this  order;  but  it  doed 
not  appear  that  the  commons  went  faither  on  the  opposite 
side  thau  to  direct  some  ceremonial  novelties  to  be  discon- 
tinued, and  to  empower  one  of  their  members,  sir  Robert 
Harley,  to  take  away  all  pictures,  crosses,  and  superstitioas 
figures  within  churches  or  without/  But  this  order,  like 
many  of  their  other  acts,  was  a  manifest  encroachment  on 
the  executive  power  of  the  crown. 

§  7.  It  seems  to  have  been  about  the  time  of  the  summer 
recess,  during  the  king's  absence  in  Scotland,  that  the  appre- 
hension of  changes  in  church  and  state,  far  beyond  what 
had  been  dreamed  of  at  the  opening  of  parliament,  led  to  a 
final  schism  in  the  constitutional  party.  Charles,  by  aban- 
doning his  former  advisers,  and  yielding,  with  just  as  much 
reluctance  as  displayed  the  value  of  the  concession,  to  a  se- 
ries of  laws  that  abridged  his  prerogative,  had  recovered  a 
good  deal  of  the  affection  and  confidence  of  some,  and  gained 
from  others  that  sympathy  which  is  seldom  withheld  from 
undeserving  princes  in  their  humiliation.  Though  the  ill- 
timed  death  of  the  earl  of  Bedford  in  May  bad  paitly  disap- 
{>ointed  an  intended  arrangement  for  bringing  the  pdpular 
eaders  iyto  office,  yet  the  appointments  ot  Essex,  Holland, 
Say,  and  St.  John  from  that  party,  were  apparently  pledges 
of  the  king's  willingness  to  select  bis  advisers  from  their 
ranks ;  whatever  cause  there  might  be  to  suspect  that  their 
real  influence  over  him  would  be  too  inconsiderable.  Those 
who  were  still  excluded,  and  who  distiiisted  the  king's  in- 
tentions as  well  toward  themselves  as  the  public  cause,  of 
whom  Pym  and  Hampden,  with  the  assistance  of-St.  John, 
though  actually  solicitor-general,  were  the  chief,  found  no 
better  means  of  keeping  alive  the  animosity  that  was  b^in- 
ning  to  subside,  than  by  framing  the  Remonstrance  on  the 
state  of  the  kingdom,  presented  to  the  king  in  November, 
1641.  This  being  a  recapitulation  of  all  the  grievances  and 
misgovernment  tnat  had  existed  £ince  his  accession,  which 
his  acquiescence  in  so  many  measures  of  redress  ought,  ac- 
cording to  the  common  coui-tesy  due  to  sovereigns,  to  have 
canceled,  was  hardly  capable  of  answering  any  other  purpose 
than  that  of  reanimating  discontents  almost  appeased,  and 
guarding  the  people  against  the  confidence  they  were  begin- 
ning to  place  in  the  king's  sincerity.  The  promoters  of  it 
might  also  hope,  from  Charles's  proud  and  hasty  temper, 
that  he  would  reply  in  such  a  tone  as  would  more  exasper- 

>  By  the  hands  of  this  zcftloas  knight  fell  the  beantlfal  crosses  nt  Charing  and 
Cheap,  to  the  lasting  regret  of  all  falthfhl  Idvera  of  antiqaities  and  architecture. 
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ate  the  commona.  But  he  had  begun  to  use  the  advice  of 
Judicious  men,  Falkland,  Hyde,  and  Colepepper,  and  reined 
la  his  natu^i  violence  so  as  to  give  his  enemies  no  advantage 
over  him. 

Th^ jealousy  which  nations  ought  never  to  lay  aside  was 
especially  required  toward  Charles,  whose  love  of  arbitrary 
dommioQ  was  much  better  proved  than  his  sincerity  in  relin- 
quishing it.  But  if  he  were  intended  to  reign  at  all,  and  to 
reign  with  any  portion  either  of  the  prerogatives  of  an  En- 
ffliah  king,  or  the  respect  claimed  by  every  sovereign,  the 
Kemonstrance  of  the  commons  could  but  prolong  an  irrita- 
tion incompatible  with  public  tranquillity.  It  admits,  indeed, 
of  no  question,  that  the  schemes  of  Pym,  Hampden,  and  St. 
John,  already  tended  to  restrain  the  king's  personal  exercise 
of  any  effective  power,  from  a  sincere  persuasion  that  no  con- 
fidence could  ever  be  placed  in  him,  though  not  to  abolish  fhe 
•monai'chy,  or  probably  to  abiidge  in  the  same  degree  the 
rights  oi  his  successor.  Their  Kemonstrance  was  put  for- 
ward to  stem  the  returning  tide  of  loyalty,  which  not  only 
threatened  to  obstruct  the  farther  progress  of  their  endeav- 
ors, but,  as  they  would  allege,  might,  by  gaining  strength, 
wash  away  some  at  least  of  ^e  bulwarks  that  had  been  so 
recently  constructed  for  the  praservation  of  liberty.  It  was 
carried  in  a  full  house  by  the  small  majority  of  159  to  148. 
So  much  was  it  deemed  a  trial  of  strength,  that  Cromwell 
declared  after  the  division  that,  had  the  question  been  lost, 
he  would  have  sold  his  estate,  and  retired  to  America. 

§  8.  It  may  be  thought  rather  surprising  that,  with  a  house 
of  commons  so  nearly  balanced  as  they  appear  on  this  vote, 
the  king  should  have  new  demands  that  annihilated  his  au- 
thority made  upon  him,  and  have  found  a  greater  majority 
than  had  voted  the  Remonstrance  ready  to  oppose  him  by 
arms ;  especially  as  that  paper  contained  little  but  what  was 
.true,  and  might  rather  be  censured  as  an  ill-timed  provocation 
than  an  encroachnient  on  the  constitutional  prerogative.  But 
there  were  circumstances,  both  of  infelicity  and  misconduct, 
which  aggravated  that  distrust  whereon  evety  measure  hos- 
tile to  him  was  grounded.  His  imprudent  connivance  at 
popery,  and  the  far  more  reprehensible  encouragement  given 
to  it  by  his  court,  had  sunk  deep  in  the  hearts  of  his  people. 
His  ill-wishers  knew  how  to  irritate  the  characteristic  sensi- 
bility of  the  English  on  this  topic.  The  queen,  unpopular  on 
the  score  of  her  imputed  arbitrary  counsels,  was  odious  as  a 
maintainer  of  idolatry.  The  lenity  shown  to  convicted  pop- 
ish priests,  who,  though  liable  to  capital  punishment,  had 
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been  suffered  to  escape  with  sometimes  a  very  short  impris- 
onment, was  naturally  (according  to  the  maxims  of  those 
times)  treated  as  a  grievance  by  the  commons,  who  peti- 
tioned for  the  execution  of  one  Goodman  and  others  in  simi- 
lar circumstances,  perhaps  in  the  hope  that  the  king  would 
attempt  to  shelter  them.  But  he  dexterously  led  it  to  the 
house  whether  they  should  die  or  not;  and  none  of  them  act- 
ually suffered.  Rumora  of  pretended  conspiracies  by  the 
catholics  were  perpetually  in  circulation,  ajad  rather  unwor- 
thily encouraged  by  the  chiefs  of  the  commons.  More  sub- 
stantial motives  for  alarm  appeared  to  arise  from  the  obscure 
transaction  in  Scotland,  commonly  called  the  Incident,  which 
looked  so  like  a  concerted  design  against  the  two  great  lead- 
ers of  the  constitutional  party,  Hamilton  and  Argyle,  that  it 
was  not  unnatural  to  anticipate  something  similar  in  En- 
gfe^nd.  In  tlie  midst  of  these  apprehensions,  as  if  to  jastifv 
every  suspicion  and  every  severity,  burst  out  the  Irish  rebell- 
ioD,  with  its  attendant  massacre.  Though  nothing  could  be 
more  unlikely  in  itself,  or  less  supported  by  proo^  than  the 
king's  connivance  at  this  calamity,  from  which  every  man 
of  common  understanding  could  only  expect,  what  actually 
resulted  from  it,  a  terrible  aggravation  of  his  difficulties,  yet^ 
with  that  distrustful  temper  of  the  English,  and  their  jealous 
dread  of  popery,  he  was  never  able  to  conquer  their  suspi- 
cions that  he  had  either  instigated  the  rebellion,  or  was  very 
little  solicitous  to  suppress  it. 

It  was,  perhaps,  hardly  practicable  for  the  king,  had  he 
given  less  real  excuse  for  it  than  he  did,  to  lull  that  disqui- 
etude which  so  many  causes  operated  to  excite.  The  most 
ciroumspect  discretion  of  a  prince  in  such  a  difficult  posture 
can  not  restrain  the  rashness  of  eager  adherents,  or  silence  the 
murmurs  of  a  discontented  court.  Those  nearest  Charles's 
person,  and  who  always  possessed  too  much  of  his  confidence, 
were  notoriously  and  naturally  averse  to  the  recent  changes. 
Their  threatening  but  idle  speeches,  and  impotent  denuncia- 
tions of  resentment,  conveved  with  malignant  exaggeration 
among  the  populace,  provoked  those  tumultuous  assemblages 
which  afforded  the  king  no  bad  pretext  for  withdrawing  him- 
self from  a  capital  whei-e  his  personal  dignity  was  so  little 
respected.  It  is  impossible,  however,  to  deny  that  he  gave 
by  his  own  conduct  no  trifling  reasons  for  suspicion,  and  last 
of  all  by  the  appointment  of  Lunsford  to  the  government  of 
the  Tower ;  a  choice  for  which,  as  it  would  never  have  been 
made  from  good  motives,  it  was  natural  to  seek  the  worst 
But  the  single  false  step  which  rendered  his  affaira  irretriev- 
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able  by  any  thing  short  of  civil  war,  and  placed  all  reconcil- 
iation at  an  insuperable  distance,  was  his  .attempt  to  seize 
the  five  members  within  the  walls  of  the  house ;  an  evideut 
riolation,  not  of  common  privilege,  but  of  all  security  for  the 
independent  existence  of  parliament  in  the  mode  of  its  execn- 
tion,  and  leading  to  a  very  natural  though  perhaps  mistaken 
sarmise^  that  the  charge  itself  of  high  treason  made  against 
these  distinguished  leaders,  without  communicating  any  of 
its  grounds,  had.no  other  foundation  than  their  parliament- 
ary conduct.  And  we  are  in  fact  warranted  by  the  author- 
ity of  the  queen  herself  to  assert  that  their  aim  in  this  most 
secret  enterprise  was  to  strike  terror  into  the  parliament,  and 
regain  the  power  that  had  \)een  wrested  from  their  grasp. 
It  is Jinnecessary  to  dwell  on  a  measure  so  well  known,  and 
which  scarce  any  of  the  king's  advocates  have  defended. 
The  only  material  subject  it  affords  for  reflection  is,  how  far 
the  manifest  hostility  of  Charles  to  the  popular  chiefs  might 
justify  them  in  rendering  it  harmless  by  wresting  the  sword 
out  of  his  hands.  It  is  observed  by  Clarendon  that  "  Mr. 
Hampden  was  much  altered  after  this  accusation ;  his  nature 
and  courage  seeming  much  fiercer  than  before.''  And  it  is 
certain  that  both  he  and  Mr.  Pym  were  not  only  most  for- 
ward in  the  proceedings  which  brought  on  the  war,  but 
among  the  most  implacable  opponents  of  all  overtures  to- 
ward reconciliation;  so  that,  although,  both  dying  in  1643, 
we  can  not  pronounce  with«  absolute  certainty  as  to  their 
-views,  there  can  be  little  room  to  doubt  that  they  would 
have  adhered  to  the  side  of  Cromwell  and  St.  John,  in  the 
great  separation  of  the  parliamentary  party. 

§  9.  The  noble  historian  confesses  that  not  Hampden  alone, 
but  the  generality  of  those  .who  were  beginning  to  judge 
more  favorably  of  the  king,  had  their  inclinations  alienated 
by  this  fiital  act  of  violence.  It  is  worthy  of  remark  that 
each  of  the  two  most  striking  encroachments  on  the  king's 
prerogative  sprang  directly  from  the  suspicions  roused  of  an 
intention  to  aestroy  their  privileges:  the  bill  perpetuating 
the  parliament  havmg  been  hastily  passed  on  tne  discovery 
of  Percy's  and  Jermyn's  conspiracy,  and  the  present  attempt 
on  the  five  members  inducing  the  commons  to  insist  peremp- 
torily on  vesting  the  command  of  the  militia  in  pei-sons  of 
their  own  nomination :  a  security,  indeed,  at  which  they  had 
been  less  openly  aiming  from  the  time  of  that  conspiracy, 
and  particularly  of  late.  Every  one  knows  that  this  was 
the  grand  question  upon  which  the  quarrel  finally  rested ; 
but  it  may  be  satisfactory  to  show,  more  precisely  than  our 
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historians'  have  generally  dou6,  what  was  meant  by  the 
power  of  the  militia,  and  what  was  the  exact  ground  of  dis- 
pute in  this  respect  between  Charles  I.  and  his  parliament. 

§  10.  The  military  force  which  our  ancient  constitution 
had  placed  in  the  hands  of  its  chief  magistrate  and  those 
derivmg  authority  from  him,  may  be  classed  under  two  de- 
scriptions ;  one  principally  designed  to  maintain  the  king's 
and  the  nation's  rights  abroad,  the  other  to  protect  them  at 
home  from  attack  or  disturbance.  The  first  comprehends  the 
tenures  by  knight's  service,  which,  according  to  the  constant 
principles  of  a  feudal  monarchy,  bound  the  owners  of  lands, 
thus  held  from  the  crown,  to  at^tend  the  king  in  war,  within 
or  without  the  I'ealm,  mounted  and  armed;  during  the  reg* 
lilar  te]*m  of  service.  Their  own  vassals  were  obliged  h^  the 
same  law  to  accompany  them.  But  the  feudal  service  was 
limited  to  forty  days,  beyond  which  time  they  could  be  re-- 
tained  only  by  their  own  consent,  and  at  the  King's  expense. 
The  military  tenants  were  frequently  called  upon  in  expe- 
ditions against  Scotland,  and  last  of  all  in  that  of  1640;  but 
the  shoit  duration  of  their  legal  service  rendered  it,  of  course, 
nearly  useless  in  continental  warfare.  Even  when  they 
formed  the  battle,  or  line  of  heavy-armed  cavalry,  it  was 
necessary  to  complete  the  army  by  recruits  of  foot-soldiers, 
whom  feudal  tenure  did  not  regularly  supply,  and  whose  im- 
portance was  soon  made  sensible  by  their  skill  in  our  national 
weapon,  the  bow.  What  was  iJAe  extent  of  the  king's  law- 
ful prerogative  for  two  centuries  or  more  after  the  Conquest, 
as  to  compelling  any  of  his  subjects  to  serve  him  in  foreign 
war,  independently  of  the  obligations  of  tenure,  is  a  qnestion 
scarcely  to  be  answered.  But  Edward  IIL,  on  the  petition 
of  his  first  parliament,  who  judged  that  compulsory  service' 
either  was,  or  ought  to  be,  rendered  illegal,  passed  a  remark- 
able act,  with  the  simple  brevity  of  those  times :  ^'  That  no 
man  from  henceforth  snould  b^  charged  to  arm  himself,  oth- 
erwise than  he  was  wont  in  the  time  of  his  progenitors,  the 
kings  of  England ;  and  that  no  man  be  compelled  to  go  out 
of  his  shire,  but  where  necessity  requireth,  and  sudden  com- 
ing of  strange  enemies  into  the  realm ;  and  then  it  shall  be 
done  as  hath  been  used  in  times  past  for  the  defense  of  the 
realm." 

This  statute,  by  no  means  of  inconsiderable  importance  in 
our  constitutional  history,  put  a  stop  for  some  ages  to  these 
arbitrary  conscriptions.  But  Edward  had  recourse  to  an- 
other means  of  levying  men  without  his  own  cost,  by  calling 
on  the 'counties  ana  principal  towns  to  furnish  a  certain  num* 
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ber  of  troops.  Against  this  the  parliament  provided  a  remedy 
by  an  act  in  the  twenty-fiflh  year  of  his  reign  :  '^  That  no  man 
shall  be  constrained  to  find  men  at  arms,  hohblers,  nor  arch- 
ers, other  than  those  who  hold  hy  «uch  service,  if  it  be  not 
by  common  consent  and  grant  in  parliament." 

The  successful  resistance  thus  made  by  parliament  appears 
to  have  produced  the  discontinuance  of  compulsory  levies  for 
foreign  warfare.  Edward  IIL  and  his  successors,  in  their  long 
contention  with  France,  resoii;ed  to  the  mode  of  recruiting 
by  contracts  with  men  of  high  rank  or  military  estimation, 
whose  influence  was  greater  probahly  than  that  of  the  crown 
toward  procunng  voluntary  enlistmenta  The  pay  of  sol- 
diers, which  we  hnd  stipulated  in  sucli  of  those  contracts  as 
are  extant,  was  extremely  high ;  but  it  secured  the  service  of 
a  brave  and  vigorous  yeomanry. 

It  is  scarcely  perhaps  necessary  to  observe  that  there  had 
never  been  any  regular  army  kept  np  in  England.  Henry 
Vn.  established  the  yeomen  of  the  guard  in  1485,  solely  for 
the  defense  of  his  person,  and  rather  perhaps,  even  at  that 
time,  to  be  considered  as  the  king's  domestic  servants  than 
as  soldiers.  Their  number  was  at  first  fifty,  and  seems  never 
to  have  exceeded  two  hundred.  A  kind  of  regular  troops, 
however,  chiefly  accustomed  to  the  use  of  artillery,  was  mainr 
tained  in  the  very  few  fortified  places  where  it  was  thought 
necessary  or  practicable  to  keep  up  the  show  of  defense — the 
Tower  of  London,  Portsmouth,  the  castle  of  Dover,  the  fort 
of  Tilbury,  and,  before  the  union  of  the  crowns,  Berwick  and 
some  other  places  on  the  Scottish  border.  But  their  whole 
number  must  have  been  insignificant,  and  probably  at  no 
time  equal  to  resist  any  serious  attack. 

We  must  take  care  not  to  confound  this  strictly  military 
force,  serving,  whether  by  virtue  of  tenure  or  engagement, 
wheresoever  it  should  be  called,  with  that  of  a  more  domestic 
and  defensive  character  to  which  alone  the  name  of  militia 
was  usually  applied.  By  the  Anglo-Saxon  laws,  or  rather  by 
one  of  the  primary  and  indispensable  conditions  of  political 
society,  every  freeholder,  if  not  every  freeman,  was  bound  to 
defend  his  country  against  hostile  invasion.  It  appears  that 
the  alderman  or  earl,  while  those  titles  continued  to  imply 
the  government  of  a  county,  was  the  proper  commander  of 
this  militia.  Henry  II.,  in  order  to  render  it  more  effective 
in  cases  of  emergency,  and  perhaps  with  a  view  to  extend  its 
service,  enacted,  by  consent  of  parliament,  that  every  free- 
man, according  to  the  value  of  his  estate  or  movables,  should 
hold  himself  constantly  furnished  with  suitable  arms  and 
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equipments.  By  the  Btatnte  of  Winchester,  in  the  13th  year 
of  Edward  T.,  these  provisions  were  enforced  and  extended. 
Every  man  between  the  ages  of  fifteen  and  sixty  was  to  be 
assessed,  and  sworn  to  keep  armor  according  to  the  value  of 
his  lands  and  goods ;  for  fifteen  pounds  and  upward  in  rent, 
or  forty  marks  in  goods,  a  hauberk,  an  iron  breastplate,  a 
sword,  a  knife,  and  a  horse ;  for  smaller  property,  less  exteih 
sive  arms.  A  view  of  this  armor  was  to  be  taken  twice  in 
the  year  by  constables  chosen  in  every  hundred.  The  sheriff, 
as  chief  conservator  of  public  peace  and  minister  of  the  law, 
had  always  possessed  the  right  of  summoning  the  posse  com- 
itatiis ;  that  is,  of  calling  on  all  the  king's  liege  subjects  with- 
in his  jurisdiction  for  assistance,  in  case  of  any  rebellion  or 
tumultuous  rising,  or  when  bands  of  robbers  infested  the 
public  ways,  or  when,  as  occurred  very  frequently,  the  exe- 
cution of  legal  process  was  forcibly  obstructed.  The  provis- 
ions, however,  of  the  statute  of  Winchester,  so  far  as  they 
obliged  every  proprietor  to  possess  suitable  arms,  were  of 
course  applicable  to  national  defense*  In  seasons  of  public 
danger,  threatening  invasion  from  the  side  of  Scotland  or 
France,  it  became  customary  to  issue  commissions  of  array, 
empoweiing  those  to  whom  they  were  addressed  to  muster 
and  train  all  men  capable  of  bearing  arms  in  the  counties  to 
which  their  commission  extended,  and  hold  them  in  readi- 
ness to  defend  the  kingdom.  The  earliest  of  these  commis- 
sions that  I  find  in  Rymer  is  of  1324,  and  the  latest  of  1557. 
The  obligation  of  keeping  sufficient  anns  according  to  each 
man's  estate  was  preserved  by  a  statute  of  Philip  and  Maiy, 
which  made  some  changes  in  the  rate  and  proportion  as  well 
as  the  kind  of  arms.  But  these  ancient  pi*ovisions  were  abro- 
gated by  James  in  his  first  parliament.  The  nation,  become 
ibrever  secure  from  invasion  on  the  quarter  where  the  militia 
service  had  been  most  required,  and  freed  from  the  other 
dangera  which  had  menaced  the  thi*one  of  Elizabeth,  gladly 
saw  itself  released  from  an  expensive  obligation.  The  gov- 
ernment again  may  be  presumed  to  have  thought  that  weap- 
ons of  offense  were  safer  in  its  hands  than  in  those  of  its  sub- 
jects. Magazines  of  arms  were  formed  in  different  places, 
and  generally  in  each  county :  but,  if  we  may  reason  from 
the  absence  of  documents,  there  was  little  regard  to  military 
array  and  preparation;  save  that  the  citizens  of  London 
mustered  their  trained  bands  on  holidays,  an  institution  that 
is  said  to  have  sprung  out  of  a  voluntary  association,  called 
the  Artillery  Company,  formed  in  the  reign  of  Henry  VUL 
for  the  encouragement  of  archery,  and  acquiring  a  more  re- 
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spectable  and  martial  cha]*acter  at  the  time  of  the  Spanish 
Armada. 

The  power  of  calling  to  arms,  and  mustering  the  popula- 
tion of  each  county,  given  in  earlier  times  to  the  sheriff  or 
justices  of  the  peace,  or  to  special  commissioners  of  array, 
began  to  be  intrusted,  in  the  reign  of  Mary,  to  a  new  officer, 
•  entitled  the  lord-lieutenant.  This  was  usually  a  peer,  or  at 
least  a  gentleman  of  large  estate  within  the  county,  whose 
office  gave  him  the  command  of  the  militia,  and  rendered 
him  the  chief  vice-regent  of  his  sovereign,  responsible  for  the 
maintenance  of  public  order.  This  institution  may  be  con- 
sidered as  a  revival  of  the  ancient  local  earldom ;  and  it  cer- 
tainly took  away  from  the  sheriff  a  great  part  of  the  dignity 
and  importance  which  he  had  acquired  since  the  discontinu- 
ance of  that  office.  Yet  the  lord-lieutenant  has  so  peculiarly 
4nilitary^  an  authority,  that  it  does  not  in  any  degree  control 
the  civil  power  of  the  sheriff  as  the  executive  minister  of  the 
law.  In  certain  cases,  such  as  a  tumultuous  obstruction  of 
I^al  authority,  each  might  be  said  to  possess  an  equal  pow- 
er; the  sheriff  being  still  undoubtedly  competent  to  call  out 
the  posse  comitatiis  in  order  to  enforce  obedience.  Practi- 
cally, however,  in  all  serious  circumstances,  the  lord-lieuten- 
ant has  always  been  reckoned  the  efficient  and  responsible 
guardian  of  public  tranquillity. 

From  an  attentive  consideration  of  this  sketch  of  our  mili- 
tary law,  it  will  strike  the  reader  that  the  principal  quejption 
to  be  determined  was,  whether,  in  time-of  peace,  without  pre- 
text of  danger  of  invasion,  there  were  any  legal  authority 
that  could  £rect  the  mustering  and  training  to  arms  of  the 
able-bodied  men  in  each  county,  usually  denominated  the 
militia.  If  the  power  existed  at  all,  it  manifestly  resided  in 
the  king.  The  notion  that  either  or  both  houses  of  parlia- 
ment, who  possess  no  portion  of  executive  authority,  could 
take  on  themselves  one  of  its  most  peculiar  and  important 
functions,  was  so  preposterous  that  we  can  scarcely  give 
credit  to  the  sincerity  of  any  reasonable  person  Vho  ad- 
vanced it.  In  the  imminent  peril  of  hostile  invasion,  in  the 
case  of  intestine  rebellion,  there  seems  to  be  no  room  for 
doubt  that  the  king,  who  could  catl  on  his  subjects  to  bear 
arms  for  their  country  and  laws,  could  oblige  them  to  that 
necessary  discipline  and  previous  training,  without  which 
their  service  would  be  unavailing.  It  might  also  be  urged 
that  be  was  the  proper  judge  of  the  danger.  But  that,  in 
a  season  of  undeniable  tranquillity,  he  could  withdraw  his 
subjects  from  their  necessary  labors  against  their  consent, 

18* 
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even  for  the  important  end  of  keeping  up  the  use  of  military 
discipline,  is  what,  with  our  present  sense  of  the  limitations 
of  royal  power,  it  might  be  difficult  to  affirm.  There  were 
80  many  points  uncertain,  and  some  wherein  the  prerogative 
was  plainly  deficient,  such  as  the  right  of  marching  the  mili- 
tia out  of  their  own  counties,  taken  away,  if  it  bad  oefore  ex- 
isted, by  the  act  just  passed  against  pressing  soldiers,  that  • 
the  concurrence  of  the  whole  legislature  seemed  requisite  to 
place  so  essential  a  matter  as  the  public  defense  on  a  secure 
and  permanent  footing. 

§  11.  The  aim  of  the  houses,,  however,  in  the  bill  for  reg- 
ulating the  militia,  presented  to  Charles  in  February,  1642, 
and  his  refusal  to  pass  which  led  by  rapid  steps  to  the  civil 
war,  was  not  so  much  to  remove  those  uncertainties  by  a 
general  provision  (for  in  effect  they  left  them  much  as  be- 
fore), as  to  place  the  command  of  tne  sword  in  the  hands  of- 
those  they  could  control;  nominating  in  the  bill  the  lords- 
lieutenant  of  every  county,  who  were  to  obey  the  orders  of 
the  two  houses,  and  to  be  irremovable  by  the  king  for  two 
years.  No  one  can  pretend  that  this  was  not  an  encroach-* 
ment  on  his  prerogative.  It  can  only  find  a  justification  ia 
the  precanous  condition,  as  the  commons  asserted  it  to  be, 
of  those  liberties  they  had  so  recently  obtained,  in  their  just 
persuasion  of  the  king's  insincerity,  and  in  the  demonstrations 
he  had  already  made  of  an  intention  to  win  back  his  author- 
ity at  the  sword's  point.  But  it  is  equitable,  on  the  othei* 
hand,  to  observe  that  the  commons  had  by  no  me-ans  greater 
reason^o  distrust  the  faith  of  Charles,  than  he  had  to  antici- 
pate fresh  assaults  from  them  on  the  power  he  had  inherited, 
on  the  form  of  religion  which  alone  he  thought  lawful,  on 
the  counselors  who  had  served  him  most  faithfully,  and  on 
the  nearest  of  his  domestic  ties.  If  the  right  of  self-defense 
could  be  urged  b^  parliament  for  this  demand  of  the  militia, 
must  we  not  admit  that  a  similar  plea  was  equally  valid  for 
the  king's  refusal  ?  However  arbitrary  and  violent  the  pre- 
vious gdVeiTiment  of  Charles  may  have  been,  however  dis- 
putable his  sincerity  at  present,  it  is  vain  to  deny  that  he 
had  made  the  most  valuable  concessions,  and  such  as  had 
cost  him  very  dear.  He*  had  torn  away  from  his  diadem 
what  all  monarchs  would  deem  its  choicest  jewel — that  high 
attribute  of  uncontrollable  power,  by  which  their  flatterers 
have  in  all  ages  told  them  they  resemble  and  represent  the 
Divinity.  He  had  seen  those  whose  counsels  he  had  best 
approved  rewarded  with  exile  or  imprisonment,  and  had  in- 
curred the  deep  reproach  of  his  own  heart  by  the  sacrifice  of 
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Straffoni.  He  had  just  now  given  a  reluctant  assent  to  tho 
extinction  of  one  estate  of  parliament,  by  the  bill  exeludii  g 
bbhops  from  the  house  of  peera  Even  in  this  business  oi 
the  militia  he  would  have  consented  to  nominate  the  pei*sons 
Tecomrmended  to  him  as  lieutenants,  by  commissions  revoca- 
ble mthis  pleasure;  or  would  have  passed  the  bill  rendering 
theih  irremovable  for  one  year,  provided  they  might  receive 
their  orders  from  himself  and  the  two  houses  jointly.  It  was 
DOt'nnreasonable  for  the  king  to  pause  at  the  critical  moment 
which  was  to  make  all  future  denial  nugatory,  and  inquire 
whether  the  prevailing  majority  designed  to  leave  him  what 
they  had  not  taken  away.  But  he  was  not  long  k^pt  in  un- 
certainty upon  this  score. 

§  12..  The  nineteen  propositions  tendered  to  him  at  York 
in  the  beginning  of  June,  went  to  abrogate  in  spirit  the  whole 
existing  constitution,  and  were  in  truth  so  far  beyond  what 
the  king  could  be  expected  to  grant,  that  terms  moi'e  intol- 
erable were  scarcely  proposed  to  him  in  his  greatest  difficul- 
ties, not  at  XJxbridge,  nor  at  Newcastle,  nor  even  at  New- 
port. These  famous  propositions  import  that  the  privy  coun- 
cil and  officers  of  state  should  be  approved  by  parliament, 
and  take  such  an  oath  as  the  two  houses  should'  prescribe ; 
that  during  the  intervals  of  parlifiment  no  vacancy  in  the 
conncil  shonld  be  supplied  without  the  assent  of  the  major 
part,  subject  to  the  future  sanction  of  the  two  houses;  that 
the  education  and  marriages  of  the  king's  children  should  be 
under  parliamentary  control ;  the  votes  of  popish  peers  be 
taken  away ;  the  church  government  and  liturgy  be  reform- 
ed as  both  houses  shonld  advise;  the  militia  and  all  forti- 
fied places  put  in  such  hands  as  parliament  should  approve ; 
finally,  that  the  king  should  pass  a  bill  for  restraining  all 
peers  to  be  made  in  future  from  sitting  in  parliament,  unless 
they  be  admitted  with  the  consent  of  both  houses.  A  few 
more  laudable  provisions,  such  as  that  the  judges  should  hold 
their  offices  during  good  behavior,  which  the  king  had  long 
since  promised,  were  mixed  np  with  these  strange  demands. 
Even  had  the  king  complied  with  such  unconstitutional  req- 
uisitions, there  was  one  behind  which,  though  they  had  not 
advanced  it  on  this  occasion,  was  not  likely  to  be  forgotten. 
It  had  been  asserted  by  the  house  of  commons  in  their  last 
remonstrance,  that,  on  the  right  construction  of  the  old  cor- 
onatiod  oath,  the  king  was  bound  to  assent  to  all  bills  which 
the  two  houses  of  parliament  should  offer. 

§  13.  In  weighing  the  merits  of  this  grand  contest,  in 
judging  whether  a  thoroughly  upright  and  enlightened  man 
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would  rather  have  listed  under  the  royal  or  parliamentary 
standard,  there  are  two  political  postulates,  the  oonces^on 
of  which  we  may  require :  one,  that  civil  war  is  such  a  ca* 
lamity  as  nothing  but  the  most  indispensable  necessity  can 
authorize  any  party  to  bring  on ;  the  other,  that  the  mixed 

fovernment  of  England  by  king,  lords,  and  commons,  was  to 
e  maintained  in  preference  to  any  other  form  of  polity. 
The  first  of  these  can  hardly  be  disputed ;  and  though  the 
denial  of  the  second  would  certainly  involve  no  absurdity, 
yet  it  may  justly  be  assumed  where  both  parties  avowed 
their  adherence  to  it  as  a  common  principle.  Such  as  prefer 
a  despotic  or  a  republican  form  of  government  will  general- 
ly, without  much  further  inquiry,  have  made  their  election 
between  Charles  I.  and  the  parliament  We  do  not  argue 
from  the  creed  of  the  English  constitution  to  those  who  have 
abandoned  its  communion. 

There  was  so  much  in  the  conduct  and  circumstances  of 
both  parties  in  the  year  1642  to  excite  disapprobation  and 
distrust,  that  a  wise  and  good  man  could  hardly  unite  cordi- 
ally with  either  of  them.  On  the  one  hand,  he  would  enter- 
tain little  doubt  of  the  king's  desire  to  overthrow  by  force  or 
stratagem  whatever  had  been  effected  in  parliament^  and  to 
establish  a  plenary  despotism ;  his  arbitrary  temper,  his 
known  principles  of  government,  the  natural  sense  of  wounded 
pride  and  honor,  the  instigations  of  a  haughty  woman,  the 
solicitations  of  favorites,  the  promises  of  ambitions  men,  were 
all  at  work  to  render  his  new  position  as  a  constitutional  sov- 
ereign, even  if  unaccompanied  by  fresh  indignities  and  en- 
croachments, too  grievous  and  mortifying  to  be  endured. 
He  had  already  tampered  in  a  conspiracy  to  overawe,  if  not 
to  dispei'se,  the  parliament :  he  had  probably  obtained  large 
promises,  though  very  little  to  be  trusted,  from  several  of  the 
pi-esbyterian  leaders  in  Scotland  during  his  residenoe  there 
in  the  summer  of  1641 :  he  had  attempted  to  recover  his  as- 
cendency by  a  sudden  blow  in  the  affair  of  the  five  members; 
he  had  sent  the  queen  out  of  England,  furnished  with  the 
crown-jewels,  for  no  other  probable  end  than  to  raise  men 
and  procure  arms  in  foreign  countries :  he  was  now  about  to 
take  the  field  with  an  army,  composed  in  part  of  young  gen- 
tlemen disdainful  of  a  puritan  faction  that  censured  their  li- 
cense, and  of  those  soldiers  of  fortune,  reckless  of  public  prin-- 
ciple,  and  avei*se  to  civil  control,  whom  the  war  in  Germany 
had  trained ;  in  part  of  the  catholics,  a  wealthy  and  active 
body,  devoted  to  the  crown,  from  which  alone  they  had  expe- 
rienced justice  or  humanity,  and  from  whose  favor  and  grati- 
tude they  now  expected  the  most  splendid  returns. 
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Bat,  on  the  other  hand,  the  houBe  of  commons  presented 
Btill  less  favorable  prospects.  Afler  every  allowance  has  been 
made,  he  must  bring  very  heated  passions  to  the  records  of 
those  times  who  does  not  perceive  in  the  condact  of  that 
body  a  series  of  glaring  violations,  not  only  of  positive  and 
constitutional,  but  of  those  higher  principles  which  are  para- 
mount to  all  immediate  policy.  Witness  the  ordinance  for 
disarming  recusants  passed  by  both  houses  in  August,  1641, 
and  that  in  November,  authorizing  the  earl  of  Leicester  to 
raise  men  for  the  defense  of  Ireland  without  warrant  under 
the  great  seal,  both  manifest  encroachments  on  the  executive 
power;  and  the  enormous  extension  of  privilege,  under  which 
every  person  accused  on  the  slightest  testimony  of  dispara- 
ging their  proceedings,  or  even  of  introducing  new-fangled 
ceremonies  in  the  church,  a  matter  wholly  out  of  their  cogni- 
zance, was  dragged  before  them  as  a  delinquent,  and  lodged 
in  their  prison.  Witness  the  outrageous  attempts  to  intimi- 
date the  minority  of  their  own  body  in  the  commitment  of  Mr, 
Palmer,  and  afterward  of  sir  Ralph  Hopton  to  the  Tower,  for 
such  language  used  in  debate  as  would  not  have  excited  any 
observation  m  ordinary  times;  their  continual  encroachments 
on  the  rights  and  privileges  of  the  lords,  as  in  their  intimation 
that  if  bills  thought  by  them  necessary  for  the  public  good 
should  fall  in  the  upper  house,  they  must  join  with  the  mi- 
nority of  the  lords  in  representing  the  same  to  the  king ;  or 
in  the  impeachment  of  the  duke  of  Richmond  for  words,  and 
those  of  the  most  trifling  nature,  spoken  in  the  upper  house ; 
their  despotic  violation  of  the  rights  of  the  people,  in  impris- 
oning those  who  presented  or  prepared  respectful  petitions 
in  behalf  of  the  established  constitution;  while  they  encour- 
aged those  of  a  tumultuous  multitude  at  their  bar  in  favor  of  . 
innovation ;  their  usurpation  at  once  of  the  judicial  and  legis- 
lative powers  in  all  that  related  to  the  church,  particularly 
by  their  committee  for  scandalous  ministers,  under  which 
denomination,  adding  reproach  to  injury,  they  subjected  all 
who  did  -not  reach  the  standard  of  puritan  perfection  to  con- 
tumely and  vexation,  and  ultimately  to  expulsion  from  their 
lawful  property.  Witness  the  impeachment  of  the  twelve 
bishops  for  treason,  on  account  of  their  protestation  against 
all  that  should  be  done  in  the  house  of  lords  during  their 
compelled  absence  through  fear  of  the  populace ;  a  protest 
not  perhaps  entirely  well  expressed,  but  aoundantly  justifi- 
able in  its  argument  by  the  plainest  pnnciples  of  law.  These 
great  abuses  of  power,  becoming  daily  more  frequent,  as  they 
became  less  excusable,  would  make  a  sober  man  hesitate  to 
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support  them  in  a  civil  war,  wherein  their  snccess  must  not 
only  consummate  the  destruction  of  the  crown,  the  church, 
and  the  peerage,  but  expose  all  who  had  dissented  from  their 
proceedings,  as  it  ultimately  happened,  to  an  oppression  less 
severe  perhaps,  but  far  more  sweeping,  than  that  which  had 
rendered  the  star-chamber  odious. 

Thus,  with  evil  auspices,  with  much  peril  of  despotism  on 
the  one  hand,  with  more  of  anarchy  on  the  other,  amidst  the 
apprehensions  and  sorrows  of  good  men,  the  civil  war  com- 
menced in  the  summer  of  1642.     I  might  now  perhaps  pass 
over  the  period  that  intervened,  until  the  restoration   of 
Charles  II.,  as  not  strictly  belonging  to  a  work  which  under- 
takes to  relate  the  progress  of  the  English  constitution.    !^nt 
this  would  have  lefl  a  sort  of  chasm  that  might  disappoint 
the  reader;  and  as  I  have  already  not  wholly  excludea  our 
more  general  political  history,  without  a  knowledge  of  which 
the  laws  and  government  of  any  people  must  be  unintelli- 
gible, it  will  probably  not  be  deemed  an  unnecessary  digres- 
sion, if  I  devote  one  chapter  to  the  most  interesting  and  re- 
markable portion  of  British  story. 
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CHAPTER  X. 

FROM  THE  BREAKING  .OUT  OF  THE  CIVIL  WAR  TO  THE 

RESTORATION. 

PART   I. 

f  1.  Soccess  of  the  King  in  the  first  imrt  of  the  Wan  i  2.  Efforts  by  the  Moderate 
Party  for  Peace.  Affair  at  Brentford.  (  a.  Treaty  of  Oxford,  f  4.'  Impeachment 
of  the  Qneen.  i  0.  Waller'a  Plot  9  6w  Secession  of  jKime  Peers  to  the  King's 
Qnarten.  Their  Treatment  there  impolitic,  i  7.  The  Anti-paciflc  Party  gain  the 
ascendant  at  Westminster,    i  8.  The  Parliament  makes  a  new  Great  Seal.    §  9.  And— 

•-takes  the  CoTenant»>  i  lOrPersecntlon  of  the  Clergy  who  refhse  it^  i  11.  Impeach- 

.  nent  and  Bxecation  of  Land,  i  18.  Decline  of  the  King's  Aflhirs  in  1644.  fi  la. 
Factions  at  Oxford.  5  14.  Royalist  Lords  and  Commoners  sammoned  to  that  City. 
Treaty  of  Uxbridge.  Impossibility  of  Agreement,  i  16.  Miseries  of  the  War. 
i  l<lr»Sasex  and  Manchester  suspected  of  Lakewarmne8S.«f  ITr  Self^lenying  Or- 
dinance.* i  IS^Battle  of  Naseby*,^  Desperate  condition  of  the  K<iDg*8  Affairs^.  He 
throws  himself  into  the  hands  of  the  Scot&  i  19.  His  Stroggles  to  preserve  Epis- 
copacy, against  the  advice  of  the  Qneen  and  others.  Bad  Conduct  of  the  Qaeen. 
f  20.  Publication  of  Letters  taken  at  Naseby.  i  21.  Discovery  of  Glamorgan's 
Treaty,  f  22.  King  delivered  up  by  the  Scots,  i  23.  Growth  of  the  Independents 
and  Repnb1icanai#%  Opposition  to  the  Presbyterian  Government.     Toleration. 

•  i  M.  Intrtgues  of  the  Army  with  the  King.  His  Person  seised,  i  26.  The  Parlia- 
ment yield  to  the  Army,  f  28.  Mysterious  Conduct  of  Cromwell,  i  27.  Imprudent 
Hopes  of  the  King.   He  r^ects  the  Proposals  of  the  Army,   i  28.  His  Flight  firom 

'  Hampton  Conrt.    AJarming  Votes  against  him.    f  99.  Scota*  Invasion.    The  Prw- 

.  byterians,regain  the  Ascendant  i  30.  Treaty  of  Newport  i  81.  Gradual  Progress 
of  a  Republican  Party,  i  32.  Scheme  among  the  Officers  of  bri<iging  Charles  to 
Trial.    This  is  Anally  determined.    Seclusion  of  Presbyterian  Members,    i  88.  Mo- 

'  tives  of  some^f  the  King's  Judges,  i  34.  QoMtion  of  his  Execution  discussed. 
S  36.  His  Character,    i  36.  Icon  Basillkd. 

« 

'  §  1.  FaCtionb  that,  while  still  under  some  restraint  from 
the  fofois  at  least  of  constitutional  law,  excite  our  disgust  by 
their  selfishness  or  intemperance,  are  little  likely  tp  redeem 
their  honor  when  their  animosities  have  kindled  civil  warfare. 
If  it  were  difficult  for  an  upright  man  to  enlist  with  an  en- 
tire willingness  under  either  the  royalist  or  the  parliamenta- 
rian banner  at  the  commencement  of  hostilities  in  1642,  it 
became  far  less  easy  for  him  to  desire  the  complete  success 
of  one  or  the  other  cause,  as  advancing  time  displayed  the 
faults  of  both  in  darker  colors  than  they  had  previously  worn. 
Of  the  parliament — to  begin  with  the  more  powerful  and 
victorious  party — it  may  be  said,  I  think,  with  not  greater 
severity  than  truth,  that  scarce  two  or  three  public  acts  of 
justice,  humanity,  or  generosity,  and  very  fe^  of  political 
wisdom  or  courage,  are  recorded  of  them  from  their  quarrel 
with  the  king  to  their  expulsion  by  Cromwell. 
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Notwithstanding  the  secession  from  parliament  before  the 
commencement  of  the  war  of  nearly  all  the  peers  who  coald 
be  reckoned  on  the  king's  side,  and  of  a  pretty  considerable 
part  of  the  commons,  there  still  continued  to  sit  at  Westmin- 
ster many  sensible  and  moderate  persons,  who  thought  that 
they  could  not  serve  their  country  better  than  by  remaiDing 
at  their  posts,  and  labored  continually  to  bring  about  a  pa- 
cification by  mutual  concessions,  ^uch  wera  the  earls  of 
Northumberland,  Holland,  Lincoln,  and  Bedfoi-d,  among  the 
peers;  Selden,Whitelock,Hollis,Wal1er,Pieri>oint,and  Rad- 
yard,  in  the  commons.  These,  however,  would  have  formed 
but  a  very  ineffectual  minority  if  the  war  itself,  for  at  least 
twelve  months,  had  not  taken  sl  turn  little  expected  by  the 
parliament.  The  hard  usa^e  Charles  seemed  to  endure  id  so 
many  encroachments  on  his  ancient  prerogative  awakened 
the  sympathies  of  a  generous  aristocracy,  accustomed  to  re- 
spect the  established  laws, and  to  love  monarchy,  as  they  did 
their  own  liberties,  on  the  score  of  its  prescriptive  title ; 
averse  also  to  the  rude  and  morose  genius  of  puritanism,  and 
not  a  little  jealous  of  those  upstart  demagogues  who  already 
threatened  to  subvert  the  graduated  pyramid  of  English  so- 
ciety. Their  zeal  placed  the  king  at  the  head  of  a  far  more 
considerable  ai*my  than  either  party  had  anticipated.  In  the 
first  battle,  that  of  Edgehill,  though  he  did  not  remain  master 
of  the  field,  yet  all  the  military  consequences  were  evidently 
in  his  favor.  In  the  ensuing  campaign  of  1643,  the  advan- 
tage was  for  several  months  entirely  his  own,  nor  could  he 
be  said  to  be  a  loser  on  the  whole  result,  not^thstanding 
some  reverses  that  accompanied  the  autumn.  A  line  drawn 
from  Hull  to  Southampton  would  suggest  no  very  incorrect 
idea  of  the  two  parties,  considered  as  to  their  military  occu- 
pation of  the  kingdom,  at  the  beginning  of  September,  1643 ; 
lor  if  the  parliament,  by  the  possession  of  Gloucester  and 
Plymouth,  and  by  some  force  they  had  on  foot  in  Cheshire 
and  other  midland  parts,  kept  their  ground  on  the  west  of 
this  line,  this  was  nearly  compensated  by  the  earl  of  New- 
castle's {>os8ession  at  that  time  of  most  of  Lincolnshire^  which 
IsLj  within  it.  Such  was  the  temporary  effect,  partly  indeed 
of  what  may  be  called  the  fortune  of  war,  but  rather  of  the 
zeal  and  spirit  of  the  royalists,  and  of  their  advantage  in  a 
more  numerous  and  intrepid  cavalry. 

§  2.  It  was  natural  that  the  moderate  party  in  parliament 
should  acquif^  strength  by  the  untoward  fortune  of  its  arms. 
Their  aim,  as  well  as  that  of  the  constitutional  royalists,  was 
a  speedy  pacification.     On  the  king's  advance  to  Colnbrook, 
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in  Kovember,  1642,  the  two  houses  made  an  overture  for 
negotiation,  on  which  he  expressed  his  readiness  to  enter. 
But,  during  the  parley,  some  of  his  troops  advanced  to  Brent- 
ford, and  a  sharp  action  took  place  in  that  town.  The  par* 
1  lament  affected  to  consider  this  such  a  mark  of  perfidy  and 
blood-thiretiness  as  justified  them  in  breaking  off  the  treaty, 
a  step  to  which  they  were  doubtless  more  inclined  by  the 
king's  retreat,  and  t'heir  discovery  that  his  army  was  less 
formidable  than  they  had  apprehended.  It  is  very  probable, 
or  rather  ceitain,  even  from  Clarendon's  account,  that  many 
about  the  king,  if  not  himself,  were  sufficiently  indisposed  to 
negotiate ;  yet,  as  no  cessation  of  arms  had  been  agreed  upon, 
or  even  proposed,  he  can  not  be  said  to  have  waived  the  un- 
questionable right  of  every  belligerent  to  obtain  all  possible 
advantage  hj  arms,  in  order  to  treat  for  peace  in  a  more  fa- 
vorable position.  But,  as  mankind  are  seldom  reasonable  in 
admitting  such  maxims  against  themselves,  he  seems  to  have' 
injured  his  reputation  by  this  affair  of  Brentford. 

g  3.  A  treaty,  from  which  many  ventured  to  hope  much, 
was  begun  early  in  the  next  spring  at  Oxford,  after  a  strug- 
gle which  had  lasted  through  the  winter  within  the  walls  of 
parliament.  But  though  the  party  of  Pym  and  Hampden  at 
Westminster  w'ere  not  able  to  prevent  negotiation  against 
the  strong  bent  of  the  house  of  lords,  and  even  of  the  city, 
which  had  been  taught  to  lower  its  tone  by  the  interruption 
of  trade,  and  especially  of  the  supply  of  coals  from  Newcas*- 
tie,  yet  they  were  powerful  enougii  to  make  the  houses  insist 
on  terms  not  less  uni*easonable  than  those  contained  in  their 
nineteen  propositions  the  year  before.  The  king  could  not 
be  justly  expected  to  comply  with  these;  but,  had  they  been 
more  moderate,  or  if  the  parliament  would  have  in  some 
measure  receded  from  them,  we  have  every  reason  to  con- 
clude, both  by  the  nature  of  the  terms  he  proposed  in  return, 
and  by  the  positive  testimony.of  Clarendon,  that  he  would 
not  have  come  sincerely  into  any  scheme  of  immediate  ac- 
commodation. The  reason  assigned  by  that  author  for  the 
unwillingness  of  Charles  to  agree  on  a  cessation  of  arms  dur- 
ing the  negotiation,  though  it  had  been  originally  suggested 
by  himseli  (and  which  reason  would  have  been  sttll  more 
applicable  to  a  treaty  of  peace),  is  one  so  strange  that  it  re- 
quires all  the  authority  of  one  very  unwilliqg  to  confess  &ny 
weakness  or  duplicity  of  the  king  to  be  believed.  He  had 
made  a  solemn  promise  to  the  queen  ^on  her  departure  for 
Holland  the  year  before,  '^  that  he  would  receive  no  person 
who  had  disserved  him  into  any  favor  or  trust,  without  her 
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privity  and  consent;  and  that,  as  she  had  undereone  many 
reproaches  and  calumnies  at  the  entrance  into  the  war,  so 
he  would  never  make  an^  peace  but  by  her  interposition 
and  mediation,  that  the  kmsdom  might  receive  that  bless- 
ing only  from  her."  Let  this  be  called,  as  the  reader  may 
please,  the  extravagance  of  romantio  affection,  or  rather  the 
height  of  pusillanimous  and  criminal  subserviency,  we  can 
not  surely  help  acknowledging  that  this  one  marked  weak- 
ness in  Charles's  character,  had  there  been  nothing  else  to 
object,  rendered  the  return  of  cordial  harmony  between  him- 
self and  his  people  scarce  within  the  bounds  of  natural  pos- 
sibility. 

§  4.  Though  this  particular  instance  of  the  queen's  prodig- 
ious ascendency  over  her  husband  remained  secret  till  the 
publication  of  lord  Clarendon's  life,  it  was  in  general  well 
Known,  and  put  the  leaders  of  the  commons  on  a  remarkable 
stroke  of  policy,  in  order  to  prevent  the  renewal  of  negotia- 
tions.    On  her  landing  in  the  north,  with  a  supply  of  mon- 
ey and  arms,  as  well  as  with  a  few  troops  she  had  collected 
in  Holland,  they  carried  up  to  the  lords  an  impeachment  for 
high  treason  against  her.    This  measure  (so  obnoxious  was 
Henrietta)  met  with  a  less  vigorous  opposition  than  might 
be  expected,  though  the  moderate  party  was  still  in  consid- 
erable force.    It  was  not  onlv  an  insolence  which  a  king,  less 
uxorious  than  Charles,  could  never  pardon,  but  a  violation 
of  the  prim'ary  laws  and  moral  sentiments  that  preserve  hu- 
man society,  to  which  the  queen  was  acting  in  obedience. 
Scarce  any  proceeding  of  the  long  parliament  seems  more 
odious  than  this ;  whether  designed  by  way  of  intimidation, 
or  to  exasperate  the  king,  and  render  the  composure  of  exist- 
ing differences  more,  impracticable. 

§  5.  The  enemies  of  peace  were  sti*engthened  by  the  dis- 
covery of  what  is  usually  called  Waller's  plot,  a  scheme  for 
making  a  strong  demonstration  of  the  royalist  party  in  Lon* 
don,  wherein  several  members  of  both  houses  appear  to  have 
been  more  or  less  concerned.  Upon  the  detection  of  this 
conspiracy,  the  two  houses  of  parliament  took  an  oath  not 
to  lay  down  arms  so  long  as  the  papists  now  in  arms  should 
be  protected  from  the  justice  of  parliament,  and  never  to 
adhere  to,  or  willingly  assist,  the  forces  raised  by  the  king, 
without  the  consent  of  both  houses.  Every  individual  mem- 
ber of  the  peers  and  commons  took  this  oath;  some  of  them 
being  then  in  secret  ^concert  with  the  king,  and  others  en- 
tertaining intentions,  as  their  conduct  very  soon  evinced,  of 
deserting  to  his  side.    Such  was  the  commencement  of  a  svs- 
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tem  of  perjuiy,  wbioh  lasted  for  many  years,  and  belies  the 
pretended  religion  of  that  liypocritical  age. 

§  6.  The  kin^  was  now  in  a  course  of  snecess,  which  made 
him  rather  heancen  to  the  sanguine  courtiers  of  Oxford,  where, 
according  to  the  invariable'  character  of  an  exiled  faction, 
^very  advantage  or  reverse  brought  on  a  disproportionate 
exaltation  or  despondency,  than  to  those  better  counselors 
who  knew  the  precariousness  of  his  good  fortune.  He  pub- 
lished a  declaration,  wherein  he  denied  the  two  houses  at 
l^estmiuster  the  name  of  a  piarliament ;  which  he  could  no 
more  take  from  them,  afler  the  bill  he  had  passed,  than  they 
conld  deprive  him  of  his  royal  title,  and  by  refusing  which 
he  ^nt  np  all  avenues  to  an  equal  peace.  This  was  soon 
followed  by  so  extraordinary  a  political  error  as  manifests 
the  king's  want  of  judgment,  and  the  utter  improbability 
that  any^  event  of  the  war  could  have  restored  to  England 
the  blessings  of  liberty  and  repose.  Three  peers  of  the  mod* 
erate  ^rty,  the  earls  of  Holland,  Bedford,  and  Clare,  dissatis- 
fied with  the  preponderance  of  a  violent  faction  in  the  com- 
mons, left  their  places  at  Westminster,  and  came  into  the 
king's  quarters.  It  might  be  presumed,  from  general 'policy 
as  well  lis  from  his  constant  declarations  of  a  desire  to  restore 
peace,  that  they  would  have  been  received  with  such  studied 
courtesy  as' might  serve  to  reconcile  to  their  own  mind  a  step 
which,  when  taken  with  the  best  intentions,  is  always  equiv- 
ocal and  humiliating.  There  was  great  reason  to  believe  that 
the  earl  of  Northumberland,  not  only  the  first  peer  then  in 
England  as  to  family  and  fortune,  but  a  man  highly  esteemed 
fior  prudence,  was  only  waiting  to  observe  the  reception  of 
thoBe  who  went  first  to  Oxford  before  he  followed  tEeir  steps. 
There  were  even  well-founded  hopes  of  the  earl  of  Essex,  who, 
though  incapable  of  betraying  his  trust  as  commander  of  the 
parliament's  army,  was,  both  from  personal  and  public  mo- 
tives, disinclined  to  the  war  party  in  the  commons.  There 
was  much  to  expect  from  allthose  who  had  secretly  wished 
well  to  the  king's  cause,  and  firom  those  whom  it  is  madness 
to  reject  or  insult,  the  followers  of  fortune,  the  worshipers  of 
power,  without  whom  neither  fortune  nor  power  can  long  sub- 
sist. Yet  such  was  the  state  of  Charles's  council-board  at 
Oxford,  that  some  were  fot  arresting  these  proselyte  earls ; 
and  it  was  carried  with  difficulty,  after  they  had  been  detain- 
ed some  time  at  Wallingford,  that  they  might  come  to  the 
court.  Bat  they  met  there  with  so  many  and  such  general 
slights,  that,  though  they  fought  in  the  kmg's  aimy  at  New- 
bury, they  fouiid  their  position  intolerably  ignominious,  and. 
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after  about  three  months,  returned  to  the  parlianient  with 
many  expressions  of  repentance,  and  strong  testimonies  to 
the  evil  counsels  of  Oxford. 

§  7.  Both  parties  showed  an  adverseness  to  all  overtares 
for  peace.  On  the  news  that  prince  Rupert  had  taken  Bristol, 
the  last  and  most  serious  loss  that  the  parliament  sostaioed, 
the  lords  agreed  on  propositions  for  peace  to  be  sent  to  the 
king,  of  an  unusually  moderate  tone.  The  commons,  on  a 
division  of  94  to  65,  determined  to  take  them  into  considera- 
tion ;  but  the  lord  mayor  Pennington  having  procured  an  ad- 
dress of  the  city  against  peace,  backed  by  a  tumultuous  mob, 
a  small  majority  was  obtained  against  concurring  with  the 
other  house.  It  was  after  this,  that  the  lords  above  mei0on- 
ed,  as  well  as  many  of  the  commons,  quitted  Westminster. 
The  prevailing  party  had  no  thoughts  of  peace  till  they  could 
dictate  its  conditions.  Through  Essex's  great  success  in 
raising  the  siege  of  Gloucester,  the  most  distinguished  exploit 
in  his  military  life,  and  the  battle  of  Newbury,  wherein  the 
advantage  was  certainly  theirs,  they  became  secure  against 
any  important  attack  on  the  king's  side,  the  war  tarninff 
again  *to  endless  sieges  and  skirmishes  of  partisans.  And 
they  now  adopted  two  important  measures,  one  of  which 
gave  a  new  complexion  to  tne  quarrel. 

§  8.  Littleton,  the  lord-keeper  of  the  ^reat  seal,  had  carried 
it  away  with  him  to  the  king.  This  of  itself  put  a  stop  to  the 
regular  course  of  the  executive  government,  and  to  the  ad- 
mmistration  of  justice  within  the  parliament's  quarters.  Ko 
employments  could  be  filled  up,  no  writs  for  election  of  mem- 
bers issued,  no  commissions  for  holding  the  assizes  completed, 
without  the  indispensable  formality  oi  affixing  the  great  seal 
It  must  surely  excite  a  smile,  that  men  who  had  raised  ar- 
mies, and  fought  battles  against  the  king,  should  be  perplex- 
ed how  to  get  over  so  technical  a  difficulty.  But  the  great 
seal,  in  the  eyes  of  the  English  lawyers,  has  a  sort  of  mys- 
terious efficacy,  and  passes  for  the  depository  of  royal  au- 
thority in  a  higher  degree  than  the  person  of  the  king.  ^^ 
commons  prepared  an  ordinance  in  July  for  making  ft  oew 
great  seal,  in  which  the  lords  could  not  oe  induced  to  concur 


y  natural  consequence 
the  parliament  was  placed. 

§  9.  The  second  measure  of  parliament  was  of  greater  mo- 
ment and  more  fatal  consequences.  I  have  already  mention- 
ed the  stress  laid  by  the  bigoted  Scots  presbyterians  on  the 
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establishment  of  their  owu  church  government  in  England. 
Chieflr  perhaps  to  conciliate  this  people,  the  house  of  com- 
mous  had  entertained  the  bill  for  abolishing  episcopacy ;  and 
this  had  formed  a  part  of  the  nineteen  propositions  that 
both  houses  tendered  to  the  king.  After  the  action  at  Brent- 
ford they  concurred  in  a  dedaiation  to  be  delivered  to  the 
Scots  commissioners,  resident  in  London,  wherein,  after  set- 
ting forth  the  malice  of  the  prelatiqal  clergy  in  hindering 
the  reformation  of  ecclesiastical  government,  and  professing 
their  own  desire  willingly  and  affeotionately  to  purene  a 
closer  union  in  such  matters  between  the  two  nations^  they 
request  their  brethren  of  Scotland,  to  raise  such  forces  as 
the^  should  judge  sufficient  for  the  securing  the  peace  of 
their  own  borders  against  ill-affected  persons  there ;  as  like- 
-wise  to  assist  them  m  suppressing  the  army  of  papists  and 
foreigners  which,  it  vas  expected,  would  shortly  be  on  foot 
in  England. 

This  overture  produced  for  many  months  no  sensible  effect. 
The  Soots,  with  all  their  national  wariness,  suspected  that, 
in  spite  of  these  general  declarations  in  favor  of  their  church 
polity,  it  was  not  much  at  heart  with  most  of  the  parliament, 
and  might  be  given  up  in  a  treaty,  if  the  king  would  concede 
some  other  matters  in  dispute.  Accordingly,  when  the  prog- 
ress of  his  arms,  especially  in  the  north,  during  the  ensuing 
summer,  compelled  the  parliament  to  call  in  a  more  pressing 
manner,  and  by  a  special  embassy,  for  their  aid,  they  resolved 
to  bind  them  down  by  such  a  compact  as  no  wavenng  policy 
should  ever  rescind.  They  insisted,  therefore,  on  the  adop- 
tion of  the  solemn  league  and  covenant,  founded  on  a  simi- 
lar association  of  their  own  five  years  before,  through  which 
they  had  successfully  resisted  the  king  and  overthrown  the 
preiatic  government.  The  covenant  consisted  in  an  oath  to 
oe  subscribed  by  all  sorts  of  persons  in  both  kingdoms, 
whereby  they  bound  themselves  to  preserve  the  retormed 
religion  in  the  church  of  Scotland,  in  doctrine,  woi-ship,  dis- 
cipbne,  and  government,  according  to  the  word  of  God,  and 

Eractice  of  the  best  reformed  churches ;  and  to  endeavor  to 
ring  the  churches  of  God  in  the  thi*ee  kingdoms  to  the  near- 
est conjunction  and  uniformity  in  religion,  confession  of  faith, 
form  of  church  government,  directory  for  worship,  and  cate- 
chising; to  endeavor,  without  respect  of  persons,  the  extir- 
pation of  popery,  prelacy  (that  is,  church  eovemment  by 
archbishops,  oishops,  their  chancellors,  and  commissaries, 
deans  and  chapters,  archdeacons,  and  all  other  ecclesiastical 
officers  dependmg  on  that  hierarchy),  and  whatsoever  should 
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be  found  contrary  to  sound  doctrine  and  the  power  of  godli- 
ness; to  preserve  the  rights  and  privileges  of  the  parliaments 
and  the  liberties  of  the  kingdoms,  and  the  king's  person  and 
authority,  in  the  preservation  and  defense  of  the  true  religion 
and  liberties  of  the  kingdoms;  to  endeavor  the  discovery  of 
incendiaries  and  malignants,  who  hinder  the  reformation  of 
religion,  and  divide  the  king  from  his  people,  that  they  may 
be  brought  to  punishment ;  finally,  to  assist  and  defend  all 
such  as  should  enter  into  this  covenant  and  not  snffer  them- 
selves to  be  withdrawn  from  it,  whether  to  revolt  to  the  op- 
posite party,  or  to  give  in  to  a  detestable  indifiference  or  nea- 
trality.  In  conformity  tP  the  strict  alliance  thas  established 
between  the  two  kingdoms,  the  Scots  commissioners  at  West- 
minster were  intrusted  jointly  with  a  committee  of  hotb 
houses,  with  very  extensive  powers  to  administer  the  publie 
affairs.  .  •      .^ 

Every  member  of  the  commons  who  remained  at  Westmin' 
ster,  to  the  number  of  228,  or  perhaps  more,  and  from  20  to 
30  peers  that  formed  their  upper  house,  subscribed  this  delib- 
erate pledge  to  overturn  the  established  church ;  many  of 
them  with  extreme  reluctance,  both  from  a  dislike- of  the  in- 
novation, and  from  a  consciousness  that  it  raised  a  most  for- 
midable obstacle  to  the  I'estoration  of  peace ;  but  with  ^ 
secret  reserve,  for  which  some  want  of  precision  in  the  lan- 
guage of  this  covenant  (purposely  introduced  by  Vane,  as  is 
said,  to  shelter  his  own  schemes)  afforded  them  a  sort  of 
apology.  It  was  next  imposed  on  all  civil  and  militiJry  offi- 
cers, and  upon  all  the  beneficed  clei'gy. 

§  10.  A  severe  persecution  fell  on  the  faithful  children  of 
the  Anglican  church.  Many  had  already  been  sequestered 
from  their  livings,  or  even  subjected  to  imprisonment,  by 
the  parliamentary  committee  for  scandalous  ministei^,  or  by 
subordinate  committees  of  the  same  kind  set  up  in  each 
county  within  their  quarters;  sometimes  on  the  score  of  i®' 
moralities  or  false  doctrine,  more  frequently  for  what  they 
termed  malignity,  or  attachment  to  the  king  and  his  party. 
Yet  wary  men,  who  meddled  not  with  politics,  might  hope 
to  elude  this  inquisition.  But  the  covenant,  imposed  m  ^ 
general  test,  drove  out  all  who  were  too  conscientions  to 
pledge  themselves  by  a  solemn  appeal  to  the  Deitjr  to  resist 
the  polity  which  they  generally  believed  to  be  of  his  institn- 
tion.  What  number  of  the  clergy  were  ejected  (most  of  t^f^ 
but  for  refusing  the  covenant,  and  for  no  moral  offense  or  im- 
puted superstition)  it  is  impossible  to  ascertain.  WalK^^> 
fn  his  "  Sufferings  of  the  Clergy,"  a  folio  volume  published  i» 
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the  latter  end  of  Anne^s  reigu,  with  all  the  virulence  and  par- 
tiality of  the  high-charch  faction  in  that  age,  endeavored  to 
support  those  who  had  reckoned  it  at  8000 ;  a  palpable  over- 
statement upon  his  own  showing,  for  he  can  not  produce  near 
2000  names  after  a  most  diligent  investigation.  Neal,  how- 
ever, admits  1600,  probably  more  than  one-fifth  of  the  bene- 
ficed ministers  in  the  kingdom.  The  biographical  collections 
furnish  a  pretty  copious  martyrology  of  men  the  most  dis- 
tinguished by  their  learning  and  virtues  in  that  age.  The 
remorseless  and  indiscriminate  bigotry  of  presbyterianism 
might  boast  that  it  had  heaped  disgrace  on.  Walton,  and 
driven  Lydiat  to  beggary ;  that  it  trampled  on  the  old  age 
of  Hales,  and  imbittered  with  insult  the:  dying  moments  of 
ChilUngworth. 

§11.  But  the  most  unjustifiable  act  of  these  zealots,  and 
one  of  the  greatest  reproaches  of^the  long  parliament,  was 
the  death  of  archbishop  Laud.  In  the  first  days  of  the  ses- 
sion, while  the  fall  of  StrafiTord  struck  every  one  with  aston- 
ishment, the  commons  had  carried  up  an  impeachment  against 
him  for  high  treason,  in  fourteen  articles  of  charge ;  and  he 
had  lain  ever  since  in  the  Tower,  his  revenues  and  even  pri^ 
vate  estate  sequestered,  and  in  great  indigence.  After  near- 
ly three  years'  neglect,  specific  articles  were  exhibited  against 
him  in  October,  1643,  but  not  proceeded  on  with  vigor  till 
December,  1644 ;  when,  for  whatever  reason,  a  determination 
was  taken  to  pursue  this  unfortunate  prelate  to  death.  The 
charges  against  him,  which  Wild;  Maynard,  and  other  mana- 
gers of  the  impeachment  were  to  aggravate  into  treason,  re- 
lated partly  to  those  papistical  innovations  which  had  noth- 
ing of^a  political  character  about  them,  partly  to  the  violent 
proceedings  in  the  star-chamber  and  high-commission  courts, 
wherein  Laud  was  very  prominent  as  a  councilor,  but  cei^ 
tainly  without  any  greater  legal  responsibility  than  fell  on 
many  others.  He  defended  himself,  not  always  prudently  or 
satisfactorily,  but  with  courage  and  ability ;  never  receding 
from  his  magnificent  notions  of  spiritual  power,  but  endeav- 
oring to  shift  the  blame  of  the  sentences  pronounced  by  the 
council  on  those  who  concuiTcd  with  him.  The  imputation 
of  popery  he  repelled  by  a  list  of  the  converts  he  had  made; 
but  the  word  was  equivocal,  and  he  could  not  deny  the  dif- 
ference between  his  protestantism  and  that  of  onrKeforms^ 
tion.  Nothing  could  be  more  monstrous  t^han  the  allegation 
of  treason  in  this  case.  The  judges,  on  a  reference  by  the 
lords,  gave  it  to  be  understood,  in  their  timid  way,  that  the 
charges  contained  no  legal  treason.    But,  the  commons  hav- 
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ing  changed  their  impeachment  into  an  ordinance  for  his 
ecution,  the  peers  wera  pusillanimous  enough  to  comply. 
Laud  had  amply  merited  punishment  for  his  tyrannical  abase 
of  power ;  but  his  execution  at  the  age  of  seventy,  withoat 
the  slightest  pretense  of  political  necessity,  was  a  far  more 
unjustifiable  instance  of  it  than  any. that  was  alleged  against 
him. 

§  12.  Pursuant  to  the  before-mentioned  treaty,  the  Scots 
army  of  21,000  men  marched  into  £ngland  in  January,  1644. 
This  was  a  very  serious  accession  to  Charleses  difficulties,  al- 
ready sufficient  to  dissipate  all  hopes  of  final  triumph,  except 
in  the  most  sanguine  mmds.  His  successes,  in  fact,  had  been 
rather  such  as  to  surprise  well-judging  men  than  to  make 
them  expect  any  more  favorable  termination  of  the  w^ar  than 
by  a  fair  treaty.  From  the  beginning  it  may  be  said  that 
the  yeomanry  and  trading  classes  of  towns  were  generally 
hostile  to  the  king's  side,  even  in  those  counties  which  were 
in  his  military  occupation ;  except  in  a  few,  such  as  Cornwall, 
Worcester,  Salop,  and  most  of  Wales,  where  the  prevailing 
sentiment  was  chiefly  royalist ;  and  this  disaffection  was  pro- 
digiously increased  through  the  license  of  his  ill-paid  and  ill- 
disciplined  army.  On  the  other  hand,  the  gentry  were  in  a 
great  majority  attached  to  his  cause,  even  in  the  parts  of 
England  which  lay  subject  to  the  parliament  But  he  was 
never  able  to  make  any  durable  impression  on  what  were 
called  the  associated  counties,  extending  from  Norfolk  to 
Sussex  inclusively,  within  which  no  rising  could  be  attempt- 
ed with  any  effect ;  while,  on  the  other  hand,  the  parliament 
possessed  several  garrisons,  and  kept  up  considerable  forces 
in  that  larger  portion  of  the  kingdom  where  he  might  be 
reckoned. superior.  Their  resources  were  far  greater;  and 
the  taxes  imposed  by  them,  though  exceedingly  heavy,  were 
more  regularly  paid  and  less  ruinous  to  the  people  than  the 
sudden  exactions,  half  plunder  half  contribution,  of  the  raven- 
ous cavaliers.  The  king  lost  ground  duiing  the  winter.  He 
had  built  hopes  on  bringing  over  troops  from  Ireland ;  for 
the  sake  of  which  he  made  a  truce,  then  called  the  cessation, 
with  the  rebel  catholics.  But  this  re*«nforcement  having 
been  beaten  and  dispersed  by  Fairfax  at  Namptwich,  he  had 
the  mortification  of  finding  that  this  scheme  had  much  in- 
creased his  own  unpopularity,  and  the  distrust  entertained 
of  him  even  by  his  adherents,  without  the  smallest  advan- 
tage. The  next  campaign  was  marked  by  the  great  defeat 
of  Rupert  and  Newcastle  at  Marston  Moor,  and  the  loss  of 
the  north  of  England ;  a  blow  so  terrible  as  must  have 
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broaght  on  his  speedy  rain,  if  it  had  not  been  in  some  degree 
mitigated  by  his  strange  and  unexpected  success  over  Essex 
in  the  west,  and  by  the  tardiness  of  the  Scots  in  making  nse 
of  their  victory.  Upon  the  i*esalt  of  the  campaign  of  1044, 
the  king's  affairs  were  in  such  bad  condition  that  nothing 
less  than  a  series  of  victones  could  have  reinstated  them ; 
yet  not  so  totally  ruined  as  to  hold  out  much  prospect  of  an 
approaching  termination  to  the  people's  calamities. 

§  13.  There  had  been,  from  the  very  commencement  of 
the  war,  all  that  distraction  in  the  king's  councils  at  Oxford, 
and  all  those  bickerings  and  heait-burnings  among  his  ad- 
herents, which  naturally  belong  to  men  embarked  in  a  dan- 
firerous  cause  with  diflerent  motives  and  different  views. 
The  military  men,  some  of  whom  had  served  with  the 
Swedes  in  Germany,  acknowledged  no  laws  but  those  of 
war;  and  could  not  understand  that,  either  in  annoying  the 
enemy  or  providing  for  themselves,  they  were  to  acknowl- 
edge any  restraints  of  the  civil  power.  The  lawyere,  on  the 
other  hand,  and  the  whole  constitutional  party,  labored  to 
keep  up,  in  the  midst  of  arms,  the  appearances  at  least  of 
legal  justice  and  that  favorite  maxim  of  Englishmen,  the  su- 
premacy of  civil  over  military  authority,  rather  more  strictly 
perhaps  than  the  nature  of  their  actual  circumstances  would 
admit.  At  the  head  of  the  former  party  stood  the  king's 
two  nephews,  Rupert  and  Maurice,  the  younger  sons  of  the 
late  unfortunate  elector  palatine,  soldiera  of  fortune  (as  ,we 
may  trul^r  call  them),  of  rude  and  imperious  characters,  avow- 
edly despising  the  council  and  the  common  law,  and  support- 
ed by  Charles,  with  all  his  injudiciousness  and  incapacity  for 
affairs,  against  the  greatest  men  of  the  kingdom.  Another 
very  powerful  and  obnoxious  faction  was  that  of  the  catho- 
lics, proud  of  their  services  and  sacrifices,  confident  in  the 
queen's  protection,  and  looking  at  least  to  a  full  toleration  as 
their  just  reward.  They  were  the  natural  enemies  of  peace, 
and  little  less  hated  at  Oxford  than  at  Westminster. 

§  14.  At  the  beginning  of  the  winter  of  1643  the  king  took 
the  remarkable  step  of  summoning  the  peers  and  commoners 
of  his  party  to  meet  in  parliament  at  Oxford.  This  was  evi- 
dently suggested  by  the  constitutionalists  with  the  intention 
of  obtaining  a  supply  by  more  regular  methods  than  forced 
contribution,  and  of  opposing  a  bamer  to  the  military  and 
popish  interests.  Whether  it  were  equally  calculated  to  fur- 
ther the  king's  cause  may  admit  of  some  doubt.  The  roy- 
alist convention,  indeed,  which  name  it  ought  rather  to  have 
taken  than  that  of  parliament,  met  in  considerable  strength 
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at  Oxford.  Foity-three  peei-s,  and  one  hundred  and  eighteen 
commoners,  sabscribed  a  letter  to  the  earl  of  Essex,  express- 
ing their  anxiety  for  a  treaty  of  peace ;  twenty-nine  of  the  for- 
mer, and  fifty-seven  of  the  latter,  it  is  said,  being  then  absent 
on  the  king's  service,  or  other  occasions.  Sach  a  display  of 
numbers,  nearly  double  in  one  house  and  nearly  halt  in  the 
other,  of  those  who  remained  at  Westminster,  might  have  an 
effect  on  the  nation's  prejudices,  and  at  least  redeem  the  king 
from  the  charge  of  standing  singly  against  his  parliament 
But  they  came  in  no  spirit  of  fervid  loyalty,  rather  distrust- 
ful of  the  king,  especially  on  the  score  of  religion ;  averse  to 
some  whom  he  had  injudiciously  raised  to  power,  such  as 
Digby  and  Cottington;  and  so  eager  for  pacification  as 
not,  perhaps,  to  have  been  unwilling  to  purchase  it  by  g^ea^ 
er  concessions  than  he  could  prudently  make.  Peace,  how- 
ever, was  by  no  means  brought  nearer  by  their  meeting ;  the 
parliament,  jealous  and  alarmed  at  it,  would  never  recognize 
their  existence,  and  were  so  provoked  at  their  voting  the 
lords  and  commons  at  Westminster  guilty  of  treason,  that, 
if  we  believe  a  writer  of  some  authority,  the  two  hoases 
unanimously  passed  a  vote  on  Essex's  motion,  summoning 
the  king  to  appear  by  a  certain  day.  But  the  Scots  commis- 
sionera  nad  force  enough  to  tuiii  aside  such  violent  sugges- 
tions, and  ultimately  obtained  the  concurrence  of  both  hoases 
in  propositions  for  a  treaty.  They  had  begun  to  find  them- 
selves less  likely  to  sway  the  councils  of  Westminster  than 
they  had  expected,  and  dreaded  the  rising  ascendency  of 
Cromwell. 

The  treaty  was  opened  at  Uxbridge  in  January,  3645. 
But  neither  the  king  nor  his  adversaries  entered  on  it  with 
minds  sincerely  bent  on  peace :  they,  on  the  one  hand,  res- 
olute not  to  swerve  from  the  utmost  rigor  of  a  conquerors 
terms,  without  having  conquered ;  and  he,  though  more  se- 
cretly, cherishing  illusive  hopes  of  a  more  triumphant  resto- 
ration to  power  than  any  treaty  could  be  expected  to  effect 
The  three  leading  topics  of  discussion  among  the  negotiatoi^ 
at  Uxbridge  were  the  church,  the  militia,  and  the  state  of 
Ireland.    Bound  by  their  unhappy  covenant,  and  watched 
by  their  Scots  colleagues,  the  English  commissioners  on  the 
parliament  side  demanded  the  complete  establishment  of  & 
presbyterian  polity,  and  the  substitution  of  what  was  called 
the  directory  for  the  Anglican  liturgy.    Upon  this  head 
there  was  little  prospect  of  a  union.     The  king  had  deeply 
imbibed  the  tenets  of  Andrews  and  Laud,  believing  an  epis- 
copal  government  indispensably  necessary  to  the  valid  ad- 
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ministration  of  the  Bacraments,  and  the  very  existence  of  a 
Christian  church.  The  Scots,  and  a  portion  of  the  £ngHsh 
clergy,  were  equally  confident  that  their  presbyterian  form 
was  established  by  the  apostles  as  a  divine  model,  from 
which  it  was  unlawful  to  depart.  The  royalists  offered, 
what  in  an  earlier  stage  of  their  dissensions  would  have  sat- 
isfied almost  every  man  —  that  limited  scheme  of  episcopal 
hierarchy,  above  mentioned  as  approved  by  Usher,  rendering 
the  bishop  among  his^presby  tei*s  much  like  the  king  in  parlia- 
ment, not  free  to  exercise  his  jurisdiction,  nor  to  confer  orders 
without  their  consent,  and  offered  to  leave  all  ceremonies  to 
the  minister's  discretion.  Such  a  compromise  would  proba- 
bly have  pleased  the  English  nation,  averse  to  nothing  in 
their  established  church  except  its  abuses;  but  the  parlia- 
mentary negotiator  would  not  so  much  as  enter  into  aiscus- 
sion  upon  it. 

They  were  hardly  less  unyielding  on  the  subject  of  the 
militia.  They  began  with  a  demand  of  naming  all  the  com- 
manders by  sea  and  land,  including  the  lord-lieutenant  of  Ire- 
land, and  all  governors  of  garrisons,  for  an  unlimited  time. 
The  king,  though  not  very  willingly,  proposed  that  the  com- 
mand should  be  vested  in  twenty  persons,  half  to  be  named 
by  himself,  half  by  the  parliament,  ior  the  term  of  three  years, 
which  he  afterward  extended  to  seven,  at  the  expiration  of 
which  time  it  should  revert  to  the  crown.  But  the  utmost 
concession  that  could  be  obtained  from  the  other  side  was  to 
limit  their  exclusive  possession  of  this  power  to  seven  years, 
leaving  the  matter  open  for  an  ulterior  ari-angement  by  act 
of  parliament  at  their  termination.  Even  if  this  treaty  had 
been  conducted  between  two  belligerent  states,  whom  rival- 
ry or  ambition  often  excite  to  press  every  demand  which  su- 
perior power  can.  extort  from  weakness,  there  yet  was  noth- 
mg  in  the  condition  of  the  king's  affairs  which  should  compel 
him  thus  to  pass  under  the  yoke,  and  enter  his  capital  as  a 
prisoner. 

§  15.  It  remained  only,  after  the  rupture  of  the  treaty  at 
Uxbridge,  to  try  once  more  the  fortune  of  war.  The  people, 
both  in  the  king's  and  parliament's  quarters,  but  especially 
the  former,  heard  with  dismay  that  peace  could  not  be  at- 
tained. Many  of  the  perpetual  skirmishes  and  captures  of 
towns,  which  made  every  man's  life  and  fortune  precarious, 
have  found  no  place  in  general  history,  but  may  be  traced  in 
the  journal  of  Whitelock,  or  in  the  Mercuries  and  other  fugi- 
tive sheets,  great  numbers  of  which  are  still  extant.  And  it 
will  appear,  I  believe,  from  these,  that  scarcely  one  county  in 
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England  was  exempt,  at  one  time  or  other  of  the  war,  from 
becoming  the  scene  of  this  unnatural  contest.  Compared, 
indeed,  with  the  civil  wars  in  France  in  the  preceding  cent- 
ury, there  had  been  fewer  acts  of  enormous  cruelty,  and  less 
atrocious  breaches  of  public  faith.  But  much  blood  had 
been  wantonly  shed,  and  articles  of  capitulation  had  been 
very  indifferantly  kept.  The  royalist  army,  especially  the 
cavalry,  commanded  by  men  either  wholly  unprtncipled,  or 
at  least  regardless  of  the  people,  and  deeming  them  ill  affect- 
ed, the  princes  Rupert  and  Maurice,  Goring  and  Wilmot, 
lived  without  restraint,  or  law,  or  military  discipline,  and 
committed  every  excess  even  in  friendly  (juarters.  An  os-. 
tentatious  dissoluteness  became  characteristic  of  the  cavalier, 
as  a  formal  austerity  was  of  the  puritan :  one  spoiling  his 
neighbor  in  the  name  of  God,  the  other  of  the  King.  The 
parliament's  troops  were  not  quite  free  from  these  military 
vices,  but  displayed  them  in  a  much  less  scandalous  degree^ 
owing  to  their  more  religious  habits  and  the  influence  of  their 
presbyterian  chaplains,  to  the  better  example  of  their  com- 
manders, and  to  the  comparative,  though  not  absolute,  punc- 
tuality of  their  pay.  But  this  pay  was  raised  througn  un- 
heard-of assessments,  especially  an  excise  on  liquors,  a  new 
name  in  England,  and  through  the  sequestration  of  the  es- 
tates of  all  the  king's  adherents :  resources  of  which  he  also 
had  availed  himself,  partly  by  the  rights  of  war,  partly  by 
the  grant  of  his  Oxford  parliament. 

§  16.  A  war  so  calamitous  seemed  likely  to  endure  till  it 
had  exhausted  the  nation.  With  all  the  parliament's  superi- 
ority, they  had  yet  to  subdue  nearly  half  the  kingdom.  The 
Scots  had  not  advanced  southward,  content  with  reducing 
Newcastle  and  the  rest  of  the  northern  counties.  These 
they  treated  almost  as  hostile,  without  distinction  of  parties, 
not  only  exacting  contributions,  but  committing,  unless  they 
are  much  belied,  great  excesses  of  indiscipline ;  their  presby- 
terian gravity  not  having  yet  overcome  the  ancient  national 
propensities.  In  the  midland  and  western  parts  the  king  bad 
just  the  worse,  without  having  sustained  material  loss;  and 
another  summer  might  pass  away  in  marches  and  counte^ 
inarahes,in  skirmishes  of  cavalry,  in  tedious  sieges  of  paltiy 
fortifications,  some  of  them  mere  country  houses,  which  noth- 
ing but  an  amazing  deficiency  in  that  branch  of  military 
science  could  have  rendered  tenable.  This  protraction  of 
the  war  had  long  given  rise  to  no  unnatural  discontent  with 
its  management,  and  to  suspicions,  first  of  Essex,  then  of 
Manchester  and  others  in  command,  as  if  they  were  secretly 
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relQCtant  to  complete  the  triumph  of  their  employers.  It  is, 
indeed,  not  impossible. that  both  these  peers,  especially  the 
ibrmer,  out  of  their  desire  to  see  peace  restored  on  terms 
compatible  with  some  degree  of  authority  in  the  crown,  and 
with  the  dignity  of  their  own  order,  did  not  always  press 
their  advantages  against  the  king  as  if  he  had  been  a  public 
enemy. 

§  17-  There  could,  however,  be  no  doubt  that  Faiifax  and 
Cromwell  were  far  superior,  both  by  their  own  talents  for 
war  and  the  discipline  they  had  introduced  into  their  army, 
to  the  earlier  parbamentary  commanders ;  and  that,  as  a  mili- 
tary arrangement,  the  self-denying  ordinance  was  judicious- 
ly conceived.  This,  which  took  from  all  members  of  both 
houses  their  commands  in  the  army,  or  civil  employments, 
was,  as  is  well  known,  the  first  great  victory  of  the  independ- 
ent party  which  had  grown  up  lately  in  parliament  under 
Vane  and  Cromwell.  They  carried  another  measure  of  no  . 
less  importance,  collateral  to  the  former — the  new-modeling, 
as  it  was  called,  of  the  army ;  reducing  it  to  twenty-one  or 
twenty-two  thousand  men;  discharging  such  officers  and 
Boldiers  as  were  reckoned  unfit,  and  completing  their  regi- 
ments by  more  select  levies.  The  ordinance,  after  being  once 
rejected  by  the  lords,  passed  their  house  with  some  modifica- 
tions in  April.  From  Fairfax,  the  new  general,  they  saw  lit- 
tle to  fear  and  much,  to  expect ;  while  Cromwell,  as  a  mem- 
ber of  the  house  of  commons,  was  positively  excluded  by  the 
ordinance  itself.  But,  through  a  successful  intrigue  of  his 
friends,  this  great  man,  already  not  less  foimidable  to  the 
presbyterian  faction  than  to  the  royalists,  was  permitted  to 
continue  lieutenant-general. 

J  18.  The  most  popular  justification  for  the  self-denying 
inance,  and  yet  perhaps  its  real  condenmation,  was  soon 
found  at  Naseby ;  for  there  Fairfax  and  Cromwell  triumphed 
not  only  over  the  king  and  the  monarchy,  but  over  the  par- 
liament and  the  nation. 

It  does  not  appear  to  me  that  a  brave  and  prudent  man,  in 
the  condition  of  Charles  I.,  had,  up  to  that  unfortunate  day, 
any  other  alternative  than  a  vigorous  prosecution  of  the  war, 
in  hope  of  such  decisive  success  as,  though  hardlv  within 
probaole  calculation,  is  not  unprecedented  in  the  changeful 
tide  of  fortune.  I  can  not,  therefore,  blame  him  either  for  re- 
fusing unreasonable  terms  of  accommodation  or  for  not  re- 
linquishing altogether  the  contest.  But  after  his  defeat  at 
Naseby  his  affairs  were,  in  a  military  sense^  so  irretrievable 
that,  in  prolonging  the  war  with  as  much  obstinacy  as  the 
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broken  state  of  his  party  would  allow,  he  displaced  a  good 
deal  of  that  indifference  to  the  sufferings  of  the  kingdom  and 
of  his  own  adherents  which  has  been  sometimes  imputed  to 
him.  There  was,  from  the  hour  of  that  battle,  only  one  safe 
and  honorable  course  remaining.  He  justly  abhorred  to 
reign,  if  so  it  could  be  named,  the  slave  of  parliament,  with 
the  sacrifice  of  his  conscience  and  his  friends.  But  it  was  by 
no  means  necessary  to  reisrn  at  all.  The  sea  was  for  many 
months  open  to  hmi ;  in  f'rance,  or  still  better  in  Holland, 
he  would  have  found  his  misfortunes  respected,  and  an  asy- 
lum in  that  decent  privacy  which  becomes  an  exiled  sover- 
eign. Those  very  hopes  which  he  too  fondly  cherished,  and 
which  lured  him  to  destruction — hopes  of  regaining  power 
through  the  disunion  of  his  enemies — might  have  been  enter- 
tained with  better  reason,  as  with  greater  safety,  in  a  foreign 
land. 

Whether  any  such  thoughts  of  abandoning  a  hopeless  con- 
test were  ever  entertained  by  the  king  during  this  particu- 
lar period,  it  is  impossible  to  pronounce ;  we  should  infer 
the  contrary  from  all  his  actions.    But,  whatever  might  have 
been  the  king^s  disposition,  he  would  not  have  dared  to  re- 
tire from  England.    That  sinister  domestic  rule  to  which  he 
had  so  long  been  subject  controlled  every  action.     Careless 
of  her  husband's  happiness,  and  already  attached  probably 
to  one  whom  she  afterward  married,  Henrietta  longed  only 
for  his  recoverv  of  a  power  which  would  become  her  own. 
Hence,  while  she  constantly  laid  her  injunctions  on  Charles 
never  to  concede  any  thing  as  to  the  militia  or  the  Irish 
catholics,  she  became  desirous,  when  no  other  means  present- 
ed itself,  that  he  should  sacrifice  what  was  still  nearer  to  his 
heart,  the  episcopal  church  government.    The  queen-regent . 
of  France,  whose  sincerity  in  desiring  the  king's  restoration 
there  can  be  no  ground  to  deny,  was  equally  persuaded  that 
he  could  hope  for  it  on  no  less  painful  conditions.    They  rea- 
soned of  course  very  plausibly  from  the  great  precedent  of 
flexible  consciences,  the  reconciliation  of  Henrietta's  illustri- 
ous father  to  the  catholic  church.    As  he  could  neither  have 
regained  his  royal  power  nor  restored  peace  to  France  with- 
out this  compliance  with  his  subjects'  prejudices,  so  Charles 
could  still  less  expect,  in  circumstances  by  no  means  so  favor- 
able, that  he  should  avoid  a  concession,  in  the  eyes  of  almost 
all  men  but  himself,  of  incomparably  less  importance.    It  was 
in  expectation,  or  perhaps  rather  in  the  hope,  of  this  sacrifice 
that  the  French  envoy  Montreuil  entered  on  his  ill-starred 
negotiation  for  the  king's  taking  shelter  with  the  Soots  army. 
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And  it  innBt  be  confessed  that  several  of  his  best  friends 
were  hardly  less  anxions  that  he  should  desert  a  church  he 
could  not  protect.  They  doubted  not,  reasoning  from  their 
own  characters,  that  he  would  ultimately  give  way.  But 
that  Charles,  unchangeably  resolved  on  this  head,  should 
have  put  himself  in  the  power  of  men  fully  as  bigoted  as  him- 
self (if  he  really  conceived  that  the  Scots  presbyterians  would 
shed  their  blood  to  re-establish  the  prelacy  they  abhorred), 
was  an  additional  proof  of  that  delusion  which  made  him 
fancy  that  no  government  could  be  established  without  his 
concurrence;  unless  indeed  we  should  rather  consider  it  as 
one  of  those  desperate  courses  into  which  he  who  can  foresee 
nothing  but  evU  from  every  calculable  line  of  action  will 
sometimes  plunge  at  a  venture,  borrowing  some  ray  of  hope 
from  the  uncertainty  of  their  consequences. 

§  1 9.  It  was  an  inevitable  effect  of  this  step  that  the  king 
surrendered  his  personal  liberty,  which  he  never  afterward 
recovered.  Considering  his  situation,  we  may  at  first  think 
the  parliament  tolerably  moderate  in  offering  nearly  the  same 
terms  of  peace  at  Newcastle  which  he  had  rejected  at  Ux- 
bridge ;  the  chief  difference  being  that  the  power  of  the  mili- 
tia, which  had  been  demanded  for  commissioners  nominated 
and  removable  by  the  two  houses  during  an  indefinite,  period, 
was  now  proposed  to  reside  in  the  two  houses  for  the  space 
of  twenty  years;  which  rather  more  equivocally  indicated 
their  design  of  making  the  parliament  perpetual.  But  in 
fact  they  had  so  abridged  the  royal  prerogative  by  their 
former  propositions,  that,  preserving  the  decent  semblance 
of  monarchjr,  scarce  any  thing  further  could  be  exacted. 
The  king's  circumstances,  were,  however,  so  altered  that  by 
persisting  in  his  refusal  of  those  propositions  he 'excited  a 
natural  indignation  at  his  obstinacy  in  men  who  felt  their 
own  right  (the  conqueror's  right)  to  dictate  terms  at  pleas- 
nre.  Charles  had  to  contend,  during  his  unhappy  residence 
at  Newcastle,  not  merely  with  revolted  subjects  in  the  pride 
of  conquest,  and  with  bigoted  priests,  as  blindly  confident  in 
one  set  of  doubtful  propositions  as  he  was  in  the  opposite, 
but  with  those  he  had  trusted  the  most  and  loved  the  dear- 
est. We  have  in  the  Clarendon  "  State  Papers  "  a  series  of 
letters  from  Paris,  written,  some  by  the  queen,  others  jointly 
by  Colepepper,  Jermyn,  and  Ashbumham,  or  the  two  former, 
ufging  him  to  sacrifice  episcopacy,  as  the  necessary  means  of 
his  restoration.  We  have  the  king's  answers,  that  display  in 
an  interesting  manner  the  struggles  of  his  mind  under  this 
'  severe  trial.    No  candid  reader,  I  think,  can  doubt  that  a 
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serioas  sense  of  obligation  was  predominant  in  Charleses  per- 
severing fidelity  to  the  English  church.  He  could  hardly 
avoid  perceiving  that,  as  Colepepper  told  him  in  his  rough 
style,  the  question  was  whether  he  would  choose  to  be  a 
king  of  presbytery  or  no  king.  But  the  utmost  length  which 
he  could  prevail  on  himself  to  go  was  to  offer  the  contina- 
ance  of  the  presbyterian  discipline,  as  established  by  the  par- 
liament, for  thi*ee  years,  during  which  a  conference  of  divines 
might  be  had,  in  order  to  bring  about  a  settlement. 

Pressed  thus  on  a  topic  so  important  above  all  others  in 
his  eyes,  the  king  gave  a  proof  of  his  sincerity  by  greater 
concessions  of  power  than  he  had  ever  intended.     He  had 
some  time  before  openly  offered  to  let  the  parliament  name 
all  the  commissioner  of  the  militia  for  seven  years,  and  all 
the  officers  of  state  and  judges  to  hold  their  places  for  life. 
He  now  empowered  a  secret  agent  in  London,  Mr.  William 
Murray,  privately  to  sound  the  parliamentary  leaders,  if  they 
would  consent  to  the  establishment  of  a  moderated  episco- 
pacy after  three  or  five  years,  on  condition  of  his  depart- 
.  ing  from  the  right  of  the  militia  during  his  whole  life.    This 
dereliction  of  the  main  ground  of  contest  brought  down  the 
queen^s  indignation  on  his  head.     She  wrote  several  letters, 
in  an  imperious  and  unfeeling  tone,  declaring  that  she  would 
never  set  her  foot  in  England  as  long  as  the  parliament  should 
exist.    Jermyn  and  Colepepper  assumed  a  style  hardly  less 
dictatorial  in   their  letters,  till  Charles  withdrew  the  pro- 
posal which  Murray  seems  never  to  have  communicated.    It 
was  indeed  the  evident  effect  of  despair  and  a  natural  wea- 
riness of  his  thorny  crown.    He  now  began  to  express  serious 
thoughts  of  making  his  escape,  and  seems  even  to  hint  more 
than  once  at  a  resignation  of  his  government  to  the  prince 
of  Wales.     But  Henrietta  forbade  him  to  think  of  an  escape, 
and  alludes  to  the  other  with  contempt  and  indignation. 
With  this  selfish  and   tyrannical  woman,  that  life  of  exile 
and  privacy  which  religion  and  lettera  would  have  rendered 
tolerable  to  the  king,  must  have  been  spent  in  hardly  less 
bitterness  than  on  a  dishonored  throne.     She  had  displayed 
in  France  as  little  virtue  as  at  home :  the  small  resources, 
which  should  have  been  frugally  dispensed  to  those  who  had 
lost  all  for  the  royal  cause,  were  squandered  upon  her  favorite 
and  her  French  servants. .  So  totally  had  she  abandoned  all 
regard  to  English  interests,  that  Hyde  and  Capel,  when  retired 
to  Jersey,  the  governor  of  which,  sir  Edward  Carteret,  still 
held  out  for  the  king,  discovered  a  plan  formed  by  the  queen 
And  Jermyn,  to  put  that  island  into  the  hands  of  France. 
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§  20.  It  most,  however,  be  admitted  at  the  present  day,  that 
there  was  no  better  expedient  for  saving  the  king's  life,  and 
some  portion  of  the  ro^al  authority  for  his  descendants  (a 
frank  renunciation  of  episcopacy  perhaps  only  excepted),  than 
6och  an  abdication,  the  time  for  which  had  come  before  he 
put  himself  into  the  hands  of  the  Scots.  His  own  party  had 
Deen  weakened,  and  the  number  of  his  well-wishers  dimin- 
ished, by  something  more  than  the  events  of  war.  The  last 
unfortunate  year  had,  in  two  memorable  instances,  revealed 
fresh  proofs  of  that  culpable  imprudence,  speaking  mildly, 
which  made  wise  and  honest  men  hopeless  of  any  permanent 
accommodation.  At  the  battle  of  Naseby,  copies  of  some 
lettera  to  the  queen,  chiefly  written  about  the  time  of  the 
treaty  of  Uxbridge,  and  strangely  preserved,  fell  into  the 
hands  of  the  enemy,  and  were  instantly  published.  No  oth- 
er losses  of  that  fatal  day  were  more  injurious  to  his  cause. 
Besides  many  proo&  of  a  contemptible  subserviency  to  one 
justly  deenied  irreconcilable  to  the  civil  and  religious  inter- 
ests of  the  kingdom,  and  many  expressions  indicating  schemes 
and  hopes  inconsistent  with  any  practicable  peace,  and  espe- 
cially a  design  to  put  an  end  to  the  parliament,  he  gave  her 
power  to  treat  witn  the  English  catholics,  promising  to  tako 
away  all  penal  laws  against  them  as  soon  as  God  should  en- 
able him  to  do  so,  in  consideration  of  such  powerful  assistance 
as  might  deserve  so  great  a  favor,  and  enable  him  to  effect 
it.  Tet  it  was  certain  that  no  parliament,  except  in  absolute 
duress,  would  consent  to  repeal  these  laws.  To  what  sort 
of  victory,  therefore,  did  he  look  ?  It  was  remembered  that, 
on  taking  the  sacrament  at  Oxford  some  time  before,  he  had 
solemnly  protested  that  he  would  maintain  the  protestant 
religion  of  the  church  of  England,  without  any  connivance 
at  popery.  What  trust  could  be  reposed  in  a  prince  capable 
of  foHeiting  so  solemn  a  pledge  ?  Were  it  even  supposed 
that  he  intended  to  bi'eak  his  word  with  the  catholics,  after 
obtaining  such  aid  as  they  could  render  him,  would  his  in- 
sincerity be  less  flagrant  ? 

§  21.  These  suspicions  were  much  aggravated  by  a  second 
discovery  that  took  place  soon  afterward,  of  a  secret  treaty 
between  the  earl  of  Glamorgan  and  the  confederate  Irish 
catholics,  not  merely  promising  the  repeal  of  the  penal  laws, 
but  the  establishment  of  their  religion  in  far  the  greater 
part  of  Ireland.  The  marquis  of  Ormond,  as  well  as  lord 
Digby,  who  happened  to  be  at  Dublin,  loudly  exclaimed 
against  Glamorgan's  presumption  in  concluding  such  a  trea- 
ty, and  committed  him  to  pnson  on  a  charge  of  treason.    He 

14* 


322  GLAMORGAN'S  TREATY.  Chap.  X. 

produced  two  commissions  from  the  king,  secretly  granted 
without  any  seal  or  the  knowledge  of  any  minister,  contain- 
ing the  fullest  powers  to  treat  with  the  Irish,  and  promising 
to  fulfill  any  conditions  into  which  he  should  enter.  The 
king,  informed  of  this,  disavowed  Glamorgan :  and  asserted 
in  a  letter  to  the  parliament  that  he  had  merely  a  commis- 
sion  to  raise  men  for  his  service,  but  no  power  to  treat  of 
any  thing  else,  without  the  privity  of  the  lord-lieutenant, 
much  less  to  capitulate  any  thing  concerning  religion  or  any 
property  belonging  either  to  church  or  laity.  Glamoi^gan, 
however,  was  soon  released,  and  lost  no  portion  of  the  king's 
or  his  family's  favor. 

This  transaction  has  been  the  subject  of  much  historical 
controversy.    The  enemies  of  Charles,  both  in  his  own  and 
later  ages,  have  considered  it  as  a  proof  of  his  indifference, 
at  least  to  the  protestant  religion,  and  of  his  readiness  to  ac- 
cept the  assistance  of  Irish  rebels  on  any  conditions.    His  ad- 
vocates for  a  long  time  denied  the  authenticity  of  Glamor- 
gan's commissions.    But  Dr.  Birch  demonstrated  that  tbey 
were  genuine ;  and,  if  his  dissertation  could  have  left  any 
doubt,  later  evidence  might  be  adduced   in   confirmation. 
Hume,  in  a  very  artful  and  very  unfair  statement,  admitting 
the  authenticity  of  these  instruments,  endeavors  to  show  that 
they  were  never  intended  to  give  Glamorgan  any  power  to 
treat  without  Ormond's  approbation.     But  they  are  word- 
ed in  the  Ynost  unconditional  manner,  without  any  reference 
to  Ormond.     No  common  reader  can  think  them  consistent 
with  the  king's  story.     I  do  not,  however,  impute  to  him 
any  intention  of  ratifying  the  terms  of  Glamorgan's  tpeatr. 
His  want  of  faith  was  not  to  the  protestant,  but  to  the  cath- 
olia    Upon  weighing  the  whole  of  the  evidence,  it  appears 
to  nie  that  he  purposely  gave  Glamorgan,  a  sanguine  and  in- 
judicious man,  whom  he  could  easily  disown,  so  aniple  a  com- 
raission  as  might  remove  the  distrust  that  the  Irish  were 
likely  to  entertain  of  a  negotiation  wherein  Ormond  shonld 
be  concerned;  while,  by  a  certain  latitude  in  the  style  of  the 
instrument,  and  by  his  own  letters  to  the  lord-lieutenant 
about  Glamorgan's  errand,  he  left  it  open  to  assert,  in  case 
of  necessity,  that  it  was  never  intendea  to  exclude  the  for- 
mer's privity  and  sanction.     Charles  had  unhappily  long 
been  in  the  nabit  of  perverting  his  natural  acuteness  to  the 
mean  subterfuges  of  equivocal  language. 

§  22.  By  these  discoveries  of  the  king's  insincerity,  and  by 
what  seemed  his  infatuated  obstinacy  in  refusing  terms  of  ac- 
commodation, both  nations  became  more  and  more  alienated 
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from  him ;  the  one  hardly  restrained  from  easting  him  off,  the 
other  ready  to  leave  him  to  his  fate.  This  ill  opinion  of  the 
king  forms  one  apology  for  that  action  which  has  exposed 
the  Scots  nation  to  so  much  reproach — their  delivery  of  his 
person  to  the  English  parliament.  Perhaps,  if  we  place  our- 
selves in  their  situation,  it  will  not  appear  deserving  of  quite 
such  indignant  censure.  It  would  have  shown  more  gener- 
osity to  have  offered  the  king  an  alternative  of  retiring  to 
Holland ;  and,  from  what  we  now  know,  he  probably  would 
not  have  neglected  the  opportunity.  To  carry  him  back  with 
their  army  into  Scotland,  would  have  exposed  their  nation 
to  the  most  senous  dangera.  To  undertake  his  defense  by 
arms  against  England,  as  the  ardent  royalists  desired,  and 
doabtless  the  determined  republicans  no  less,  would  have 
been,  as  was  proved  afterward,  a  mad  and  culpable  renewal 
of  the  miseries  of  both  kingdoms.  He  had  voluntarily  come 
to  their  camp;  no  faith  was  pledged  to  him;  their  very 
right  to  retain  his  person,  though  they  had  argued  for  it  with 
the  English  parliament,  seemed  open  to  much  doubt.  The 
circumstance,  unquestionably,  which  has  always  given  a 
character  of  apparent  baseness  to  this  transaction,  is  the  pay- 
ment of  £400,000  made  to  them  so  nearly  at  the  same  time 
that  it  has  passed  for  the  price  of  the  king's  person.  This 
sum  was  part  of  a  larger  demand  on  the  score  of  arrears  of 
pay,  and  had  been  agreed  upon  long  before  we  have  any 
proof  or  reasonable  suspicion  of  a  stipulation  to  deliver  up 
the  kin^.  That  the  parliament  would  never  have  actually 
paid  it  in  case  of  a  refusal  to  comply  with  this  requisition, 
there  can  be,  I*  presume,  no  kind  of  doubt ;  and  of  this,  the 
Scots  must  have  been  fully  aware.  But  whether  there  were 
any  such  secret  bargain  as  had  been  supposed,  or  whether 
they  would  have  delivered  him  up  if  there  had  been  no  pe- 
cuniary expectation  in  the  case,  is  what  I  can  not  perceive 
sufficient  grounds  to  pronounce  with  confidence,  though  I 
am  much  inclined  to  believe  the  affirmative  of  the  latter 
question.  And  it  is  deserving  of  particular  observation  that 
the  party  in  the  house  of  commons  which  sought  most  ear- 
nestly to  obtain  possession  of  the  king's  person,  and  carried 
all  the  votes  for  payment  of  money  to  the  Scots,  was  that 
which  had  no  furtner  aim  than  an  accommodation  with  him, 
and  a  settlement  of  the  government  on  the  basis  of  its  funda- 
mental laws,  though  'doubtless  on  terms  very  derogatory  to 
his  prerogative ;  while  those  who  opposed  each  part  of  the 
negotiation  were  the  zealous  enemies  of  the  king,  and,  in 
some  instances  at  least,  of  the  monarchy.  The  journals  bear 
witness  to  this. 
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§  23.  Whatever  might  have  been  the  consequence  of  the 
king's  accepting  the  propositions  of  Newcastle,  his  chance 
of  restoration  upon  any  terms  was  now  in  all  appearance 
very  slender.  He  had  to  encounter  enemies  more  aangeroiLS 
and  implacable  than  the  presbyterians.  That  faction,  which 
from  small  and  insensible  beginnings  had  acquired  continaed 
strength,  through  ambition  in  a  rew,  through  fanaticism  io 
many,  through  a  despair  in  some  of  reconciling  the  preten- 
sions of  royalty  with  those  of  the  people,  was  now  rapidly 
ascending  to  superiority.  Though  still  weak  in  the  house  of 
commons,  it  had  spread  prodigiously  in  the  army,  especially 
since  its  new-modeling  at  the  time  of  the  self-denying  ordi- 
nance. The  presbyterians  saw  with  dismay  the  growth  of 
their  own  and  the  constitution's  enemies.  But  the  royalists, 
who  had  less  to  fear  from  confusion  than  from  any  settle- 
ment that  the  commons  would  be  brought  to  make,  rejoiced 
in  the  increasing  disunion,  and  fondly  believed,  like  their 
master,  that  one  or  other  party  must  seek  assistance  at  their 
hands. 

The  independent  paity  comprehended,  besides  the  mem- 
bers of  that  religious  denomination,  a  countless  brood  of  &- 
natical  sectaries,  nursed  in  the  lap  of  presbyterianism,  and 
fed  with  the  stimulating  aliment  she  furnished,  till  their  in- 
toxicated fancies  could  neither  be  restrained  within  the  lim- 
its of  her  creed  nor  those  of  her  discipline.  The  presbyteri- 
an  zealots  were  systematically  intolerant.  A  common  cause 
made  toleration  the  doctrine  of  the  sectaries.  About  the 
beginning  of  the  war  it  had  been  deemed  expedient  to  call 
together  an  assembly  of  divines,  nominated,  by  the  parlia- 
ment, and  consisting  not  only  of  clergymen,  but,  according 
to  the  prcsbyterian  usage,  of  lay  membere,  peers  as  well  as 
commonei-s,  by  whose  advice  a  general  reformation  of  the 
church  was  to  be  planned.  These  were  chiefly  presbyterian, 
though  a  small  mmority  of  independents,  and  a  few  mode^ 
ate  episcopalians,  headed  by  Selden,  gave  them  much  trouble. 
The  general  imposition  of  the  covenant,  and  the  substitution 
of  the  directory  for  the  common  prayer  (which  was  forbid- 
den to  be  used  even  in  any  private  ramily,  by  an  ordinance 
of  August,  1664),  seemed  to  assure  the  triumph  of  presbj- 
terianism,  which  became  complete,  in  point  of  law,  by  »n 
ordinance  of  February,  1646,  establishing  for  three  years 
the  Scots  model  of  classes,  synods,  an*d  general  assemblies 
throughout  England.  But  in  this  very  ordinance  there  was 
Preservation  which  wounded  the  spiritual  arrogance  of  that 
party.    Their  favorite  tenet  had  always  been  the  independ- 
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ency  of  the  church.  They  had  rejected,  with  as  much  ab- 
horrence as  the  catholics  themselves,  the  royal  supremacy, 
8o  far  as  it  controlled  the  exercise  of  spiritual  discipline. 
But  the  house  of  commons  were  inclined  to  part  with  no 
portion  of  that  prerogative  which  they  had  wrested  from 
the  crown.  Besides  the  independents,  who  were  still  weak, 
a  party  called  Erastians,^  and  chiefly  composed  of  the  com- 
mon lawyers,  under  the  guidance  of  Selden,  the  sworn  foe 
of  every  ecclesiastical  usurpation,  withstood  the  assembly's 
pretensions  with  success.  They  negatived  a  declaration  of 
the  divine  right  of  presbyterian  government.  They  voted 
a  petition  from  the  assembly,  complaining  of  a  recent  ordi- 
nance as  an  encroachment  on  spiritual  jurisdiction,  to  be  a 
breach  of  privilege.  The  presbyterian  tribunals  were  made 
subject  to  the  appellant  control  of  parliament,  as  those  of 
the  Anglican  church  had  been  to  that  of  the  crown.  The 
cases  wherein  spiritual  censures  could  be  pronounced,  or  the 
sacrament  denied,  instead  of  being  left  to  the  clergy,  were 
defined  by  law.  Whether  from  dissatisfaction  on  this  ac- 
count, or  some  other  reason,  the  presbyterian  discipline  was 
never  carried  into  effect  except  to  a  certain  extent  in  Lon- 
don and  in  Lancashire.  But  the  beneficed  clergy  through- 
out England,  till  the  return  of  Charles  IL,  wei*e  chiefly, 
though  not  entirely,  of  that  denomination. 

This  party  was  still  so  far  predominant,  having  the  strong 
support  of  the  city  of  London  and  its  corporation,  with  al- 
most all  the  peers  who  remained  in  their  house,  that  the  in- 
dependents and  other  sectaries  neither  opposed  this  ordi- 
nance for  its  temporary  establishment,  nor  sought  aif  y  thing 
further  than  a  toleration  for  their  own  worship.  The  ques- 
tion, as  Neal  well  observes,  was  not  between  presbytery  and 
independency,  but  between  presbytery  with  a  toleration  and 
without  one.  Not  merely  from  their  own  exclusive  bigot- 
ry, but  from  a  political  alarm  by  no  means  ungrounded,  the 
presbyterians  stood  firmly  agahist  all  liberty  of  conscience. 
but  in  this  again  they  could  not  influence  the  house  of  com- 
mons to  suppress  the  sectaries,  though  no  open  declaration 
in  fiivor  of  indulgence  was  as  yet  made.  It  is  still  the  boast 
of  the  independents  that  they  first  brought  forward  the 
great  principles  of  religious  toleration  (I  mean  as  distin- 

>  The  ErMtians  were  named  from  EraBtna,  a  German  physician  in  the  Blxteenth 
eentniy.  The  denomination  is  often  need  in  the  present  age  ignorantly,  and  there- 
fore indefinitely:  hnt  I  apprehend  that  the  ftindamenta]  principle  of  his  followers 
was  thlsr^That,  in  a  commonwealth  where  the  magistrate  professes  Christianity,  it 
is  not  conrenlent  that  offenses  against  religion  and  morality  should  be  punished  by 
the  oensnree  of  the  chnrcb,  especially  by  excommnnlcation. 
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guished  from  maxims  of  political  expediency)  which  had 
been  confined  to  a  few  philosophical  minds — to  Sir  Thomas 
More,  in  those  days  of  his  better  judgment  when  he  planned 
his  republic  of  Utopia,  to  Thuanns,  or  UHospital.  Such 
principles  are,  indeed,  naturally  congenial  to  the  persecated ; 
and  it  is  by  the  alternate  oppression  of  so  many  different 
sects  that  they  have  now  obtained  their  universal  reception. 
But  the  independents  also  assert  that  they  first  maintained 
them  while  in  power — a  far  higher  praise,  which,  however, 
can  only  be  allowed  them  by  companson.  Without  invid- 
iously glancing  at  their  early  conduct  in  New  England,  it 
must  be  admitted  that  the  continuance  of  the  penal  laws 
against  catholics,  the  prohibition  of  the  episcopalian  wor- 
ship, and  the  punishment  of  one  or  two  anti-trinitaiians  un- 
der Cromwell,  are  proofs  that  the  tolerant  principle  had  not 
yet  acquired  perfect  vigor.  If  the  independent  sectaries 
were  its  earliest  advocates,  it  was  the  Anglican  writers,  the 
school  of  Chillingworth,  Hales,  Taylor,  Locke,  and  Hoadley, 
that  rendered  it  victorious.* 

The  king,  as  I  have  said,  and  his  party  cherished  too  san- 
guine hopes  from  the  disunion  of  their  opponents.  Thongh 
warned  of  it  by  the  parliamentary  commissioners  at  Ux- 
bridge,  though,  in  fact,  it  was  quite  notorious  and  undis- 
guised, they  seem  never  to  have  comprehended  that  many 
active  spints  looked  to  the  entire  subversion  of  the  mon- 
archy. The  king  in  particular  was  haunted  by  a  prejudice, 
natural  to  his  obstinate  and  undisceming  mind,  that  he  was 
necessary  to  the  settlement  of  the  nation ;  so  that,  if  he  re- 
mained* firm,  the  whole  parliament  and  army  must  be  at  his 
feet.  Yet  during  the  negotiations  at  Newcastle  there  was 
daily  an  imminent  danger  that  the  majority  of  parliament, 
iriitated  by  his  delays,  would  come  to  some  vote  excluding 
him  from  the  throne.  The  Scots  presbyterians,  whatever 
we  may  think  of  their  behavior,  were  sincerely  attached,  if 
not  by  loyal  affection,  yet  by  national  j)ride,  to  the  blood  of 
their  ancient  kings.  They  thought  and  spoke  of  Charles  as 
of  a  headstrong  child,  to  be  restrained  and  chastised,  but 
never  cast  off.  But  in  England  he  had  absolutely  no  friends 
among  the  prevailing  party ;  many  there  were  who  thought 
monarchy  best  for  the  nation,  but  none  who  cared  for  the 
king. 

*  Though  the  writlnf^  of  Chillingworth  and  Hnles  are  not  directly  in  behalf  o. 
toleration,  no  one  conld  relish  them  i^ithout  imbibing  its  spirit  in  the  ftiUest  meaf- 
nre.  The  great  work  of  Jeremy  Taylor,  on  the  Liberty  of  Prophesying,  was  pub- 
lished in  1047 ;  and,  if  we  except  a  few  concessions  to  the  temper  of  the  t1me%  whfch 
are  not  reconcilable  to  Its  general  principlef*,  has  left  little  for  those  who  foUowed  him. 
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§24.  This  schism,  nevertheless,  between  the  parliament 
and  the  army  was  at  least  in  appearance  very  desirable  for 
Charles,  and  seemed  to  afford  him  an  oppoitunity  which  a 
discreet  prince  might  improve  to  great  advantage,  though 
it  unfortunately  deluded  him  with  chimerical  expectations. 
At  the  conclusion  of  the  war,  which  the  useless  obstinacy  of 
the  royalists  had  protracted  till  the  beginning  of  1647,  the 
commons  be^an  to  take  measures  for  breaking  the  force  of 
their  remainmg  enemy.  They  resolved  to  disband  a  part  of 
the  army,  and  to  send  the  rest  into  Ireland.  They  formed 
schemes  for  getting  rid  of  Cromwell,  and  even  made  some 
demur  about  contmuing  Faiifax  in  command.  But  in  all 
measures  that  exact  promptitude  and  energy,  treachery  and 
timidity  are  apt  to  enfeeble  the  resolutions  of  a  popular  as- 
sembly. Their  demonstrations  of  enmity  were,  however,  so 
alarmmg  to  the  army,  who  knew  themselves  disliked  by 
the  people,  and  dependent  for  their  pay  on  the  parliament, 
that  as  early  as  April,  1647,  an  overture  was  secretly  made 
to  the  king,  that  they  would  replace  him  in  his  power  and 
dignity.  He  cautiously  answered  that  he  would  not  involve 
the  kingdom  in  a  fresh  war,  but  should  ever  feel  the  strong- 
est sense  of  this  offer  from  the  army.  Whether  they  were 
discontented  at  the  coldness  of  this  reply,  or,  as  is  more 
probable,  the  offer  had  only  proceeded  from  a  minority  of 
the  officers,  no  further  overture  was  made,  till  not  long  af- 
terward the  bold  mancenvre  of  Joyce  had  placed  the  king's 
person  in  their  power. 

§  25.  The  first  effect  of  this  military  violence  was  to  dis- 
play the  parliament's  deficiency  in  political  courage.  They 
immediately  expunged,  by  a  majority  of  96  to  79,  a  vote  of 
reprehension  passed  some  weeks  before,  upon  a  remonstrance 
from  the  army  which  the  presbyterians  had  highly  resent- 
ed, and  gave  other  proofs  of  retracing  their  steps.  But  the 
army  was  not  inclined  to  accept  their  submission  in  full  dis- 
charge of  the  provocation.  It  had  schemes  of  its  own  for 
the  reformation  and  settlement  of  the  kingdom,  more  exten- 
sive than  those  of  the  presbyterian  faction.  It  had  its  own 
wrongs  also  to  revenge.  Advancing  toward  London,  the 
general  and  council  of  war  sent  up  charges  of  treason  against 
eleven  principal  members  of  that  party,  who  obtained  leave 
to  retire  beyond  sea.  Here  may  be  said  to  have  fallen  the 
legislative  power  and  civil  government  of  England ;  which 
from  this  hour  till  that  of  the  Restoration  had  never  more 
than  a  momentary  and  precarious  gleam  of  existence,  perpet- 
ually interrupted  by  the  sword. 
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Those  ivho  have  once  bowed  their  knee  to  force,  must 
pect  that  force  will  be  forever  their  master.  In  a  few  weeks 
afler  this  sabmission  of  the  commons  to  the  army,  they  >rere 
insulted  by  an  unruly,  tumultuous  mob  of  apprentices,  en- 
gaged in  the  presbyterian  politics  of  the  city,  who  compelled 
them  by  actual  violence  to  rescind  several  of  their  late  votes. 
Trampled  upon  by  either  side,  the  two  speakers,  several 
peere,  and  a  great  number  of  the  lower  house,  deemed,  it 
somewhat  less  ignominious,  and  certainly  more  politic,  to 
throw  themselves  on  the  protection  of  the  army.  They  were 
accordingly  soon  restored  to  their  places,  at  the  price  of  a 
more  complete  and  irretrievable  suojection  to  the  military 

Eower  thau  they  had  already  undergone.  Though  the  pres- 
yterians  maintained  a  pertinacious  resistance  within  the 
walls  of  the- house,  it  was  evident  that  the  real  pow^er  of 
command  was  gone  from  them,  and  that  Cromwell  with  the 
army  must  either  become  arbiters  between  the  king  and  par- 
liament, or  crush  the  remaining  authority  of  both. 

§  26.  There  are  few  circumstances  in  our  history  which 
have  caused  moi*e  perplexity  to  inquirera  than  the  condact 
of  Cromwell  and  his  friends  toward  the  king  in  the  year 
1647.  Those  who  look  only  at  the  ambitious  and  dissem- 
bling character  of  that  leader,  or  at  the  fierce  republicanism 
imputed  to  Ireton,  will  hardly  believe  that  either  of  them 
could  harbor  any  thing  like  sincere  designs  of  restoring  him 
even  to  that  remnant  of  sovereignty  which  the  parliament 
would  have  spared.  Yet,  when  we  consider  attentively  the 
public  documents  and  piivate  memoirs  of  that  period,  it  does 
appear  probable  that  their  fii*8t  intentions  toward  the  king 
were  not  .unfavorable,  and  so  &r  sincere  that  it  was  their 

E reject  to  make  use  of  his  name  rather  than  totally  to  set 
im  aside.  But  whether  by  gratifying  Cromwell  and  his 
associates  with  honors,  and  throwing  .the  whole  administra- 
tion into  their  hands,  Charles  would  have  long  contrived  to 
keep  a  tarnished  crown  on  his  head,  must  be  very  problem- 
atical. 

§  27.  The  new  jailers  of  this  unfortunate  prince  began  by 
treating  him  with  unusual  indulgence,  especially  in  permit- 
ting his  episcopal  chaplains  to  attend  him.  This  was  deem- 
ed a  pledge  of  what  he  thought  an  invaluable  advanU^e  in 
dealing  with  the  army,  that  they  would  not  insist  upon  the 
covenant,  which  in  fact  was  nearly  as  odious  to  them  as  to 
the  royalists,  though  for  very  diffei'ent  reasons.  Charles, 
naturally  sanguine,  and  utterly  incapable  in  every  part  of 
his  life  of  taking  a  just  view  of  affairs,  was  extravagantly 
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elated  b^  these  equivocal  testimonials  of  good-will.  He 
blindly  listened  to  private  insinaations  from  rash  or  treach- 
erous friends,  that  the  soldiers  were  with  him,  just  after  his 
seizure  by  Joyce,  ^^  I  would  have  you  to  know,  sir,"  he  said 
to  Fairfax,  ''that  I  have  as  good  an  interest  in  the  army  as 
yourself;"  an  opinion  as  injudiciously  uttered  as  it  was  ab- 
surdly conceived.  These  strange  expectations  account  for 
the  ill  reception  which  In  the  hasty  irritation  of  disappoint- 
ment he  gave  to  the  proposals  of  the  army,  when  they  were 
actually  tendered  to  him  at  Hampton  Court,  and  which 
seems  to  have  eventually  cost  him  his  life.  These  proposals 
appear  to  have  been  drawi^  up  by  Ireton,  a  lawyer  by  educa- 
tion, and  a  man  of  much  courage  and  capacity.  He  had  been 
supposed,  like  a  Targe  proponion  of  the  officers,  to  aim  at  a 
settlement  of  the  nation  under  a  democratical  polity.  But 
the  army,  even  if  their  wishes  in  general  went  so  far,  which 
is  hardly  evident,  were  not  yet  so  decidedly  masters  as  to 
dictate  a  form  of  government  uncongenial  to  the  ancient 
laws  and  fixed  prejudices  of  the  people.  Something  of  this 
tendency  is  discoverable  in  the  propositions  made  to  the 
king,  which  had  never  appeared  in  those  of  the  parliament. 
It  was  proposed  that  parliaments  should  be  biennial;  that 
they  shoula  never  sit  less  than  a  hundred  and  twenty  days, 
nor  more  than  two  hundred  and  forty ;  that  the  representa- 
tion of  the  commons  should  be  reformed,  by  abolishing  small 
boroughs  and  increasing  the  number  of  members  for  coun- 
ties, so  as  to  render  the  house  of  commons,  as  near  as  might 
be,  an  equal  representation  of  the  whole*  In  respect  of  the 
militia  and  some  other  points,  they  either  followed  the  par- 
liamentary propositions  of  Newcastle,  or  modjfied  them  fa- 
vorably for  the  king.  They  excepted  a  very  small  number 
of  the  king's  adherents  from  the  privilege  of  paying  a  com- 
position for  their  estates,  and  set  that  of  the  rest  consider- 
ably lower  than  had  been  fixed  by  the  parliament.  They 
stipulated  that  the  royalists  should  not  sit  in  the  next  par- 
liament. As  to  religion,  they  provided  for  liberty  of  con- 
science, declared  against  the  imposition  of  the  covenant,  and, 
by  insisting  on  the  retrenchment  of  the  coercive  jurisdiction 
of  bishops. and  the  abrogation  of  penalties  for  not  reading 
the  common  prayer,  lefl  it  to  be  implied  that  both  might 
continue  established.  The  whole  tenor  of  these  propositions 
was  in  a  style  far  more  respectful  to  the  king,  ana  lenient 
toward  his  adhei*ents,  than  had  ever  been  adopted  since  the 
beginning  of  the  war.  The  sincerity  indeed  of  these  over- 
tures might  be  very  questionable  if  Cromwell  had  been  con- 
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cerned  in  them ;  but  they  proceeded  from  those  elective  trib- 
unes called  Agitators,  who  had  been  established  in  every 
regiment  to  superintend  the  interests  of  the  army.  And  the 
terms  were  surely  as  good  as  Charles  had  any  reason  to 
hope.  The  severities  against  his  party  were  mitigated.  The 
grand  obstacles  to  all  accommodation,  the  covenant  and 
presbyterian  establishment,  were  at  once  removed.  For  the 
changes  projected  in  the  constitution  of  parliament,  they 
were  not  necessarily  injurious  to  the  monarchy.  That  par- 
liament should  not  be  dissolved  nntil  it  had  sat  a  certain 
titne  was  so  salutary  a  provision,  that  the  triennial  act  was 
hardly  complete  without  it. 

It  is  however  probable,  from  the  king's  extreme  teua- 
ciousness  of  his  prerogative,  that  these  were  the  conditions 
that  he  found  it  most  difficult  to  endure.  Having  obtained, 
through  sir  John  Berkley,  a  sight  of  the  propositions  before 
they  were  openly  made,  he  expressed  much  displeasure ;  and 
said  that,  if  the  army  were  inclined  to  close  with  him,  they 
would  never  have  demanded  such  hard  terms.  He  seems  to 
have  principally  objected,  at  least  in  words,  to  the  exception 
of  seven  unnamed  persons  from  pardon,  to  the  exclusion  of 
his  party  from  the  next  parliament,  and  to  the  want  of  any 
articles  in  favor  of  the  church.  Berkley  endeavored  to  show 
him  that  it  was  not  likely  that  the  army,  if  meaning  sincere- 
ly, would  ask  less  than  this.  But  the  king,  still  tampering 
with  the  Scots,  and  keeping  his  eyes  fixed  on  the  city  and 
parliament,  at  that  moment  came  to  an  open  breach  with  the 
army,  disdainfully  refused  the  propositions  when  publicly 
tenaered  to  him,  with  such  expressions  of  misplaced  resent- 
ment and  preposterous  confidence  as  convinced  the  officers 
that  they  could  neither  conciliate  nor  trust  him.  This  unex- 
pected haughtiness  lost  him  all  chance  with  those  proud  and 
republican  spirits;  and  as  they  succeeded  about  the  same 
time  in  bridhng  the  presbyterian  party  in  parliament,  there 
seemed  no  necessity  for  an  i^^reement  with  the  king,  and 
their  former  determinations  of  altering  the  frame  of  govern- 
ment returned  with  more  revengeful  fury  against  his  person. 

§  28.  Charles's  continuance  at  Hampton  Court,  there  can 
be  little  doubt,  would  have  exposed  him  to  such  imminent 
risk  that,  in  escaping  from  thence,  he  acted  on  a  reasonable 
principle  of  self-preservation.  He  might  probably,  with  dnc 
precautions,  have  reached  France  or  Jersey.  But  the  hasti- 
ness of  his  retreat  from  Hampton  Court  giving  no  time,  he 
fell  again  into  the  toils  through  the  helplessness  of  his  situa- 
tion and  the  unfortunate  counsels  of  one  whom  he  trusted* 
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The  fortitude  of  his  own  mind  sustained  him  in  this  state 
of  captivity  and  entire  seclusion  from  his  friends.  No  one, 
however  sensible  to  the  infirmities  of  Charles's  disposition 
and  the  defects  of  his  understanding,  can  refuse  admiration 
to  that  patient  firmness  and  unaided  acuteness  which  he  dis- 
played throughout  the  last  and  most  melancholy  year  of  his 
fife.  He  had  now  abandoned  all  expectation  of  obtaining 
any  present  terms  for  the  church  or  crown.  He  proposed, 
therefore — what  he  had  privately  empowered  Murray  to  of- 
fer the  year  before — to  confirm  the  presbyterian  government 
for  three  years,  and  to  give  up  the  militia  during  his  whole 
life,  with  other  concessions  of  importance.  To  presei-ve  the 
church  lands  from  sale,  to  shield  his  friends  fi'om  proscrip- 
tion, to  obtain  a  legal  security  for  the  restoration  of  the 
monarchy  in  his  son,  were  from  henceforth  the  main  objects 
of  all  his  efforts.  It  was,  however,  far  too  late,  even  for 
these  moderate  conditions  of  peace.  Upon  his  declining  to 
pass  four  bills  tendered  to  him  as  preliminaries  of  a  treaty, 
which,  on  that  very  account,  besides  his  objections  to  part 
of  their  contents,  he  justly  considered  as  un&ir,  the  parlia- 
ment voted  that  no  more  addresses  should  be  made  to  him, 
and  that  they  would  receive  no  more  messages.  He  was 
placed  in  close  and  solitary  confinement ;  and  at  a  meeting 
of  the  principal  officers  at  Windsor  it  was  concluded  to  bring 
him  to  trial,  and  avenge  the  blood  shed  in  the  war  bv  an 
awful  example  of  punishment ;  Cromwell  and  Ireton,  if  ei- 
ther of  them  had  been  ever  favorable  to  the  king,  acceded  at 
this  time  to  the  severity  of  the  rest. 

§  29.  Yet,  in  the  midst  of  this  peril  and  seeming  abandon- 
ment, his  affairs  were  really  less  desperate  than  they  had 
been ;  and  a  few  rays  of  light  broke  for  a  time  through  the 
clouds  that  enveloped  him.  From  the  hour  that  the  Scots 
delivered  him  up  at  Newcastle  they  seem  to  have  felt  the 
discredit  of  such  an  action,  and  longed  for  the  oppoitunity 
of  redeeming  their  public  name.  They  perceived  more  and 
more  that  a  well-disciplined  army,  under  a  subtle  chief  in- 
yeterately  hostile  to  them,  were  rapidly  becoming  masters 
of  England.  Instead  of  that  covenanted  alliance,  that  unity 
in  church  and  state  they  had  expected,  they  were  to  look 
for  all  the  jealousy  and  dissension  that  a  complete  discoi'd- 
ance  in  civil  and  spiritual  polity  could  inspire.  Their  com- 
missioners, therefore,  in  England,  the  earl  of  Lanark,  always 
a  moderate  royalist,  and  the  earl  of  Lauderdale,  a  warm 
presbyterian,  had  kept  up  a  secret  intercourse  with  the  king 
at  Hampton  Court.    After  his  detention  at  Carisbrook,  they 
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openly  declared  themselves  against  the  four  bills  proposed 
by  the  English  parliament,  and  at  length  concluded  a  pri- 
vate treaty  with  him,  by  which,  on  certain  terms  quite  as 
favorable  as  he  could  justly  expect,  they  bound  themselves 
to  enter  England  with  an  army  in  order  to  restore  bim  to 
his  freedom  and  dignity.  This  invasion  was  to  be  combined 
with  risings  in  various  parts  of  the  country :  the  presbyte- 
rian  and  royalist,  though  still  retaining  much  of  animosi- 
ty toward  each  other,  concurring  at  least  in  abhorrence  of 
military  usurpation;  and  the  common  people  having  very 
generally  returned  to  that  affectionate  respect  for  the  king's 

f>erson,  which  svmpathjr  for  his  sufferings,  and  a  sense  how 
ittle  they  had  been  gainers  by  the  change  of  government^ 
must  naturally  have  excited.  The  unfortunate  issue  of  the 
Scots  expedition  under  the  duke  of  Hamilton,  and  of  the  va- 
rious insurrections  throughout  England,  quelled  by  the  vig- 
ilance and  good  conduct  of  Fairfax  and  Cromwell,  is  well 
known.  But  these  formidable  manifestations  of  the  public 
sentiment  in  favor  of  peace  with  the  king  on  honorable  con- 
ditions, wherein  the  city  of  London,  raled  by  the  presbyte- 
rian  minister,  took  a  share,  compelled  the  house  of  com- 
mons to  retract  its  measui*e8.  They  came  to  a  vote,  by  165 
to  99,  that  they  would  not  alter  the  fundamental  govern- 
ment b}*^  king,  lords,  and  commons ;  they  abandoned  their 
impeachment  against  seven  peers,  the  most  moderate  of  the 
upper  house,  and  the  most  oonoxions  to  the  army ;  they  re- 
stored the  eleven  members  to  their  seats ;  they  revoked  their 
resolution  against  a  personal  ti-eaty  with  the  king,  and  even 
that  which  required  his  assent  by  certain  preliminary  arti- 
cles. In  a  word,  the  party  for  distinction's  sake  called  pres- 
bytenan,  but  now  rather  to  be  denominated  constitutional, 
regained  it3  ascendency.  This  change  in  the  councils  of  pa^ 
liament  brought  on  the  treaty  of  Newport. 

§  30.  The  treaty  of  Newport  was  set  on  foot  and  man- 
aged by  those  politicians  of  the  house  of  lords  who,  having 
long  suspected  no  danger  to  themselves  but  from  the  power 
of  the  kmg,  had  discovered,  somewhat  of  the  latest,  that  the 
crown  itself  was  at  stake,  and  that  their  own  pnviles^es  were 
set  on  the  same  cast.  Nothing  was  more  remote  from  the 
intentions  of  the  earl  of  Northumberland  or  lord  Say  than 
to  see  themselves  pushed  from  their  seats  by  such  upstarts 
as  Ireton  and  Harrison ;  and  their  present  mortification  af- 
forded a  proof  how  men  reckoned  wise  in  their  generation 
become  the  dupes  of  their  own  selfish,  crafty,  and  pusillani- 
mous policy.    They  now  grew  anxious  to  see  a  treaty  con- 
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daded  with  the  king.  Sensible  that  it  was  necessary  to  an- 
ticipate, if  possible,  the  retara  of  Cromwell  from  the  north, 
they  implored  him  to  comply  at  once  with  all  the  proposi- 
tions of  parliament,  or  at  least  to  yield  in  the  first  instance 
as  far  as  he  meant  to  go.  They  had  not,  however,  mitigated 
in  any  decree  the  rigorous  conditions  so  often  proposed ;  nor 
did  the  king  daring  this  treaty  obtain  any  reciprocal  conces- 
sion worth  mentioning  in  return  for  his  surrender  of  almost 
all  that  could  be  demanded.  His  real  eiTor  was  to  have  en- 
tered upon  any  treaty,  and  still  more  to  have  drawn  it  out 
by  tardy  and  ineffectual  capitulations.  There  had  long  been 
only  one  course  either  for  safety  or  for  honor — the  abdica- 
tion of  his  royal  office ;  now  probably  too  late  to  preserve  his 
life,  but  still  more  honorable  than  the  treaty  of  Newport. 

§  31.  There  can  be  no  more  erroneous  opinion  than  that 
of  such  as  believe  that  the  desire  of  overturaing  the  mon- 
archy produced  the  civil  war,  rather  than  that  the  civil  war 
brooght  on  the  former.  In  a  peaceful  and  ancient  kingdom 
like  England  the  thought  of  change  could  not  spontaneously 
arise.  A  very  few  speculative  men,' by  the  study  of  antiq- 
uity, or  by  observation  of  the  prosperity  of  Venice  and  Hol- 
land, might  be  led  to  an  abstract  preference  of  republican 
politics ;  some  fanatics  might  aspire  to  a  Jewish  theocracy ; 
but  at  the  meeting  of  the  long  parliament  we  have  not  the 
slightest  cause  to  suppose  that  any  party,  or  any  number 
of  persons  among  its  members,  had  foi*med  what  must  then 
have  appeared  so  extravagant  a  conception.  The  insupera- 
ble distrust  of  the  king's  designs,  the  imtation  excited  by 
the  sufferings  of  the  war,  the  impracticability,  which  every 
attempt  at  negotiation  displayed,  of  obtaining  his  acquies- 
cence to  terms  deemed  indispensable,  gradually  created  a 
powerful  faction,  whose  chief  Ibond  of  union  was  a  determi- 
nation to  set  him  aside.  What  fuither  scheme  they  had 
planned  is  uncertain :  none  probably  in  which  any  number 
were  agreed :  some  looked  to  the  prince  of  Wales,  others, 
perhaps,  at  one  time  to  the  elector  palatine ;  but  necessity 
Itself  mnst  have  suggested  to  many  the  idea  of  a  republican 
settlement.  In  the  new-modeled  army  of  1645,  composed  of 
independents  and  enthusiasts  of  every  denomination,  a  fervid 
eagerness  for  changes  in  the  civil  polity,  as  well  as  in  relig- 
ion, was  soon  fonncl  to  predominate.  Not  checked,  like  the 
two  houses,  by  attachment  to  forms,  and  by  the  influence  of 
lawyers,  they  launched  forth  into  varied  projects  of  reform, 
sometimes  judicious,  or  at  least  plausible,  sometimes  wildly 
&naticaL    They  reckoned  the  king  a  tyrant,  whom,  as  they 


3d4.  GRADUAL  PROGRESS  OF  Chap.  X. 

might  fight  against,  they  might  also  put  to  death,  and  whom 
it  were  folly  to  provoke  if  he  were  again  to  become  their 
master.  Elated  with  their  victevws,  they  began  already  in 
imagination  to  carve  out  the  kingdom  for  themselves;  and 
remembered  that  saying  so  congenial  to  a  revolntionaiy 
army,  "  that  the  first  of  monarchs  was  a  successful  leader, 
the  first  of  nobles  were  his  followers.'* 

The  knowledge  of  this  innovating  spirit  in  the  army  gave 
confidence  to  the  violent  party  in  parliament,  and  increased 
its  numbers  by  the  accession  of  some  of  those  to  whom  na- 
ture has  given  a  fine  sense  for  discerning  their  own  advan- 
tage.    It  was  doubtless  swollen  through  the  publication  of 
the  king's  letters,  and  his  pertinacity  in  clingmg  to  his  pre- 
rogative.   And  the  complexion  of  the  house  of  commons  was 
materially  altered  by  the  introduction  at  once  of  a  larro 
body  of  fresh  members.    They  had  at  the  beginning  ab- 
H rained  from  issuing  writs  to  replace  those  whose  death  or 
expulsion  had  left  their  seats  vacant.    These  vacancies,  by 
the  disabling  votes  against  all  the  king's  party,  became  so 
numerous  tliat  it  seemed  a  glaring  violation  of  the  popular 
principles  to  which  they  appealed  to  carry  on  the  public 
business  with  so  maimed  a  representation  of  the  people.    It 
was,  however,  plainly  impossiole  to  liave  elections  in  many 
parts  of  the  kingdom  while  the  royal  army  was  in  strength  ; 
and  the  chans^e,  by  filling  up  nearly  two  hundred  vacancies 
at  once,  was  likely  to  become  so  important,  that  some  feared 
that  the  cavaliera,  others  that  the  independents  and«repab- 
licans,  might  find  their  advantage  in  it.    The  latter  party 
were  generally  earnest  for  new  elections;  and  carried  their 
point  against  the  presbyterians  in  September,  1645,  when 
new  writs  wei-e  ordered  for  all  the  places  which  were  left; 
deficient  of  one  or  both  representatives.     The  result  of  these 
elections,  though  a  few  peraons  rather  friendly  to  the  king 
came  into  the  house,  was  on  the  whole  very  favorable  to  the 
army.     The  self-denying  ordinance  no  longer  being  in  oper- 
ation, the  principal  ofiicers  were  elected  on  every  side;  and, 
with  not  many  exceptions,  recruited  the  ranks  of  that  small 
body  which  had  already  been  marked  by  implacable  dislike 
of  the  king,  and  by  zeal  for  a  total  new-modeling  of  the  gov- 
ernment.    In  the  summer  of  1646  this  party  had  so  far  ob- 
tained the  upper  hand,  that,  according  to  one  of  our  best  au- 
thonties,  the  Scots  commissioners  had  all  imaginable  difficul- 
ty to  prevent  his  deposition.    In  the  course  of  the  year  1647 
more  overt  proofs  of  a  design  to  change  the  established  con- 
stitution were  given  by  a  party  out-of-doors.     But  the  first 
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decisive  proof,  perhaps,  which  the  jonraals  of  parliament  af- 
ford of  the  existence  of  a  republican  party,  was  the  vote  of 
22d  September,  1647,  that  they  wonlaonce  again  make  ap- 
plication to  the  king  for  those  things  which  they  judged 
necessary  for  the  we&are  and  safety  of  the  kingdom.  'Diis 
was  carried  by  70  to  23.  Their  subsequent  resolution  of 
January  4, 1648,  against  any  farther  addresses  to  the  king, 
which  passed  by  a  majority  of  141  to  91,  was  a  virtual  re- 
nunciation of  allegiance.  The  lords,  after  a  waim  debate, 
concurred  in  this  vote.  And  the  army  had  in  November, 
1647,  before  the  king's  escape  from  Hampton  Court,  publish- 
ed a  dedaration  of  their  design  for  the  settlement  of  the  na- 
tion under  a  sovereign  representative  assembly,  which  should 
possess  authority  to  make  or  irepeal  laws,  and  to  call  magis- 
trates to  account. 

We  ai*e  not  certainly  to  conclude  that  all  who,  in  1648,  had 
made  up  their  minds  against  the  king's  restoration,  were 
equally  averse  to  all  regal  government.  The  prince  of  Wales 
had  taken  so  active,  and,  for  a  moment,  so  successful  a  share 
in  the  war  of  that  year,  that  his  father's  enemies  were  be- 
come his  own.  Meetings  however  were  held,  where  the  mili- 
tary and  parliamentary  chiefs  discussed  the  schemes  of  rais- 
ing the  duke  of  York,  or  his  younger  brother  the  duke  of 
Gloucester,  to  the  throne.  Cromwell  especially  wavered,  or 
pretended  to  waver,  as  to  the  settlement  of  the  nation ;  nor 
18  there  any  evidence,  so  far  as  I  know,  that  he  had  ever  pro- 
fessed himself  averse  to  monarchy,  till,  dexterously  mounting 
on  the  wave  which  he  could  not  stem,  he  led  on  those  zealots 
who  had  resolved  to  celebrate  the  inauguration  of  their  new 
commonwealth  with  the  blood  of  a  victim  king. 

P  32.  It  was  about  the  end  of  1647,  as  I  have  said,  that  the 
principal  officers  took  the  determination,  which  had  been  al- 
ready menaced  by  some  of  the  agitators,  of  bringing  the  king, 
as  the  first  and  greatest  delinquent,  to  public  justice.  Too 
stem  and  haughty,  too  confident  of  the  righteousness  of  their 
actions,  to  think  of  private  assassination,  they- sought  to  grat- 
ify their  pride  by  the  solemnity  and  notoriousness,  by  the 
very  infamy  and  eventual  danger,  of  an  act  nnprecedented 
in  the  history  of  nations.  Throughout  the  year  1648  this 
design,  though  suspended,  became  familiar  to  the  people's 
expectation.  The  commonwealth's  men  and  levelers,  the  va- 
rious sectaries  (admitting  a  few  exceptions),  grew  clamorous 
for  the  king's  death.  Petitions  were  presented  to  the  com- 
mons, praying  for  justice  on  all  delinquents,  from  the  highest 
to  the  lowest.    And  not  long  afterward  the  general  officers 
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of  the  army  came  forward  with  a  long  remonstrance  agaiDst 
any  treaty,  and  insisting  that  the  capital  and  grand  author 
of  their  troubles  be  speedily  brought  to  justice,  for  the  trea- 
son, blood,  and  mischief  whereof  he  had  been  guilty.  This 
was  soon  followed  by  the  vote  of  the  presbyterian  party,  that 
the  answers  of  the  kmg  to  the  propositions  of  both  nouses  are 
a  ground  for  the  house  to  proceed  upon  for  the  settlement  of 
the  peace  of  the  kingdom,  by  the  violent  expulsion,  or,  as  it 
was  called,  seclusion,  of  all  the  presbyterian  members  from 
the  house,  and  the  ordinance  of  a  minority,  constituting  the 
high  court  of  justice  for  the  trial  of  the  king. 

§  33.  A  very  small  number  among  those  who  sat  in  this 
strange  tribunal  upon  Charles  I.  were  undoubtedly  capahle 
of  taking  statesman-like  views  of  the  interests  of  their  party, 
and  might  consider  his  death  a  political  expedient  for  consoli- 
dating the  new  settlement.  It  seemed  to  involve  the  array, 
which  had  openly  abetted  the  act,  and  even  the  nation  hy 
its  passive  consent,  in  such  inexpiable  guilt  toward  the  royal 
family,  that  neither  common  pnidence  nor  a  sense  of  shame 
would  permit  them  to  suffer  its  restoration.  But  by  far  the 
greater  part  of  the  regicides  such  considerations  were  either 
overlooked  or  kept  in  the  background.  Their  more  power- 
ful motive  was  that  fierce  fanatical  hatred  of  the  king,  the 
natural  fruit  of  long  civil  dissension,  inflamed  by  preachers 
more  dark  and  sanguinary  than  those  they  addressed,  and  by 
a  perveited  study  of  the  Jewish  scriptures.  They  had  been 
wrought  to  believe,  not  that  bis  execution  would  be  justified 
by  state  necessity  or  any  such  feeble  grounds  of  human  rea- 
soning, but  that  it  was  a  bounden  duty,  which  with  a  safe 
conscience  they  could  not  neglect.  Such  was  the  persua- 
sion of  Ludlow  and  Hutchinson,  the  most  respectable  names 
among  the  regicides ;  both  of  them  free  from  all  suspicion  of 
interestedness  or  hypocrisy,  and  less  intoxicated  than  the 
rest  by  fanaticism. 

§  34.  The  execution  of  Charles  I.  has  been  mentioned  in 
later  ages  by  a  few  with  unlimited  praise  —  by  some  with 
faint  and  ambiguous  censure — by  most  with  vehement  repro- 
bation. My  own  judgment  will  possibly  be  anticipated  by 
the  reader  of  the  preceding  pages.  I  shall  certainly  not 
rest  it  on  the  imaginary  sacredness  and  divine  origin  of  roy- 
alty, nor  even  on  the  irresponsibility  with  which  the  law  of 
almost  every  country  invests  the  person  of  its  sovereign. 
Far  be  it  from  me  to  contend  that  no  cases  may  be  con- 
ceived, that  no  instances  may  be  found  in  history,  wherein 
the  sympathy  of  mankind  and  the  sound  principles  of  politic- 
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al  justioe  would  approve  a  public  judicial  sentence  as  the  due 
reward  of  tyranny  and  perfidiousness.  But  we  may  confi- 
dently deny  that  Charles  I.  was  thus  to  be  singled  out  as  a 
warning  to  tyrants.  His  offenses  were  not,  in  the  worst 
interpretation,  of  that  atrocious  character  which  calls  down 
the  vengeance  of  insulted  humanity,  regardless  of  positive 
law.  lus  government  had  been  very  arbitrary ;  but  it  may 
well  be  doubted  whether  any,  even  of  his  ministers,  could 
have  suffered  death  for  their  share  in  it,  without  introducing 
a  principle  of  barbarous  vindictiveness.  Far  from  the  san- 
guinarv  misanthropy  of  some  monarchs,  or  the  revengeful 
fury  of  others,  he  had  in  no  instance  displayed,  nor  does  the 
minutest  scrutinv  since  made  into  his  character  entitle  us  to 
suppose,  any  malevolent  dispositions  bevond  some  proneness 
to  anger,  and  a  considerable  degree  of  harshness  in  his  de- 
meanor. As  for  the  charge  of  having  caused  the  bloodshed 
of  the  war,  upon  which,  and  not  on  any  former  misgovern- 
ment, his  condemnation  was  grounded,  i^was  as  ill-establish- 
ed as  it  would  have  been  insufficient.  Well  might  the  earl 
of  Northumberland  say,  when  the  ordinance  for  the  king's 
trial  wa^  before  the  lords,  that  the  gi-eatest  part  of  the  peo- 
ple of  England  were  not  yet  satisfied  whether  the  king  levied 
war  first  against  the  houses,  or  the  houses  against  him.  The 
fact,  in  my  opinion,  was  entirely  otherwise.  It  is  quite  an- 
other question  whether  the  parliament  were  justified  in  their 
resistance  to  the  king's  legal  authority.  But  we  may  con- 
tend that,  when  Hotham,  by  their  command,  shut  the  gates 
of  Hull  against  his  sovereign,  when  the  militia  was  called 
out  in  different  counties  by  an  ordinance  of  the  two  houses, 
both  of  which  preceded  by  several  weeks  any  levying  of 
forces  for  the  king,  the  bonds  of  our  constitutional  law  were 
by  them  and  their  servants  snapped  asunder ;  and  it  would 
be  the  mere  pedantry  and  chicane  of  political  casuistry  to  in- 
quire, even  if  the  fact  could  be  better  ascertained,  whether 
at  Edgehill,  or  in  the  minor  skirmishes  that  preceded,  the 
first  carbine  was  discharged  by  a  cavalier  or  a  roundhead. 
The  aggressor  in  a  war  is  not  the  first  who  uses  force,  but 
the  first  who  renders  force  necessary. 

But,  whether  we  may  think  this  war  to  have  originated 
in  the  king's  or  the  parliament's  aggression,  it  is  still  evi- 
dent that  the  former  had  a  fair  cause  with  the  nation,  a 
cause  which  it  was  no  plain  violation  of  justice  to  defend. 
He  was  supported  by  the  greater  part  of  the  peers,  by  full 
one-third  of  the  commons,  by  the  principal  body  of  the  gen- 
try, and  a  large  proportion  of  other  classes.    If  his  adher* 
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ents  did  not  form,  as  I  think  they  did  not,  the  majority  of 
the  people,  they  were  at  least  more  numerous,  beyond  com- 
parison, than  those  who  demanded  or  approved  of  his  death. 
The  steady,  deliberate  perseverance  of  so  considerable  a 
body  in  any  cause  takes  away  the  right  of  punishment  from 
the  conquerors,  beyond  what  their  own  safety  or  reasona- 
ble indemnification  may  require.  The  vanquished  are  to 
be  judged  by  the  rules  of  national,  not  of  municipal  law. 
Hence,  if  Charles,  after  having  by  a  course  of  victories  or 
the  defection  of  the  people  prostrated  all  opposition,  had 
abused  his  triumph  by  the  execution  of  Essex  or  Hampden, 
Fairfax  or  Cromwell,  I  think  that  later  ageisi  would  have  dis- 
approved of  their  deaths  as  positively,  though  not  quite  as 
vehemently,  as  they  have  of  his  own.  The  line  is  not  easily 
drawn,  in  abstract  reasoning,  between  the  treason  which  is 
justly  punished,  and  the  social  schism  which  is  beyond  the 
proper  boundaries  of  law;  but  the  civil  war  of  England 
seems  plainly  to  f^U  within  the  latter  description.  These 
objections  strike  me  as  unanswerable,  even  if  the  trial  of 
Charles  had  been  sanctioned  by  the  voice  of  the  nation 
through  its  legitimate  representatives,  or  at  least  such  a  fair 
and  full  convention  as  might,  in  great  necessity,  supply  the 
place  of  lawful  authority.  But  it  was,  as  we  all  know,  the 
act  of  a  bold  but  very  small  minority,  who,  having  forcibly 
expelled  their  colleagues  from  parliament,  had  usurped,  un- 
der the  protection  of  a  military  force,  that  power  which  all 
England  reckoned  illegal.  \  can  not  perceive  what  there 
was  in  the  imagined  solemnity  of  this  proceeding,  in  that  in- 
solent mockery  of  the  forms  of  justice,  accompanied  by  all 
unfairness  and  inhumanity  in  its  circumstances,  which  can 
alleviate  the  guilt  of  the  transaction ;  and  if  it  be  alleged 
that  many  of  the  regicides  were  firmly  perauaded  in  their 
consciences  of  the  right  and  dut^  of  condemning  the  king, 
we  may  surely  remember  that  private  murderers  have  often 
had  the  same  apology. 

§  35.  In  discussing  each  pailicular  transaction  in  the  life 
of  Charles,  as  of  any  other  sovereign,  it  is  required  by  the 
truth  of  history  to  spare  no  just  animadversion  upon  his 
faults;  especially  where  much  art  has  been  employed  by 
the  writers  most  in  repute  to  carry  the  stream  of  public 
prejudice  in  an  opposite  direction.  Ibnt  when  we  come  to  a 
general  estimate  of  his  character,  we  should  act  unfairly  not 
to  give  their  full  weight  to  those  peculiar  circumstances  of 
his  condition  in  this  worldly  scene  tirhich  tend  to  account 
for  and  extenuate  his  failings.    The  station  of  kings  is,  in  a 
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moral  sense,  so  unfavorable,  that  those  who  ai*e  least  prone 
to  servile  admiration  should  he  on  their  guard  against  the 
opposite  error  of  an  uncandid  severity.  There  seems  no 
£ftirer  method  of  estimating  the  intrinsic  worth  of  a  sover- 
eign than  to  treat  him  as  a  subject,  and  to  judse,  so  far  as 
the  history  of  his  life  enables  us,  what  he  would  have  been 
in  that  more  private  and  happier  condition  from  which  the 
chance  of  birth  has  excluded  him.  Tried  by  this  test,  we 
can  not  doubt  that  Charles  I.  would  have  been  not  altogeth- 
er an  amiable  man,  but  one  deserving  of  general  esteem ;  his 
firm  and  conscientious  virtues  the  same,  his  deviations  from 
right  far  less  frequent  than  upon  the  throne.  It  is  to  be 
pleaded  for  this  prince,  that  his  youth  had  breathed  but  the 
contaminated  air  of  a  profligate  and  servile  court — that  he 
had  imbibed  the  lessons  of  arbitrary  power  from  all  who  sur- 
roanded  him — that  he  had  been  betrayed  by  a  father's  cul- 
pable blindness  into  the  dangerous  society  of  an  ambitious, 
unprincipled  favorite.  To  have  maintained  so  much  cor- 
rectness of  morality  as  his  enemies  confess,  was  a  proof  of 
Charles's  virtuous  dispositions;  but  his  advocates  are  com- 
pelled also  to  own  that  he  did  not  escape  as  little  injured 
oy  the  poisonous  adulation  to  which  he  had  listened.  Of  a 
temper  by  nature,  and  by  want  of  restraint,  too  passionate, 
though  not  vindictive,  and,  though  not  cruel,  certainly  defi- 
cient in  gentleness  and  humanity,  he  w«*is  entirely  unfit  for 
the  very  difficult  station  of  royalty,  and  especially  for  that 
of  a  constitutional  king.  It  is  impossible  to  excuse  his  vi- 
olations of  liberty  on  the  score  of  ignorance,  especially  af- 
ter the  Petition  of  Right ;  because  his  impatience  of  opposi- 
tion from  his  council  made  it  unsafe  to  give  him  any  advice 
that  thwarted  his  determination.  His  other  great  fault  was 
want  of  sincerity — a  fault  that  appeared  in  all  parts  of  his 
life,  and  from  which  no  one  who  has  paid  the  subject  any  at- 
tention will  pretend  to  exculpate  him.  Those,  indeed,  who 
know  nothing  but  what  they  find  in  Hume  may  believe,  on 
Hume's  authority,  that  the  kind's  contemporaries  never 
deemed  of  imputm^  to  him  any  deviation  from  good  faith ; 
as  if  the  whole  conduct  of  the  parliament  had  not  been  evi- 
dently founded  upon  a  distrust  which  on  many  occasions  they 
very  explicitly  declared.  But,  so  far  as  this  insincerity  was 
shown  in  the  course  of  his  troubles,  it  was  a  failing  which 
untoward  circumstances  are  apt  to  produce,  and  which  the 
extreme  hypocrisy  of  many  among  his  adversaries  might 
sometimes  palliate.  Few  personages  in  history,  we  should 
recollect,  have  had  so  much  of  their  actions  revealed,  and 


840  ICON  BASILIK&  Chap.  X. 

commented  upon,  as  Charles;  it  is  perhaps  a  mortifying 
truth  that  those  who  have  stood  highest  witn  posterity  have 
seldom  been  those  who  have  been  most  accurately  knows. 

The  turn  of  his  mind  was  i*ather  peculiar,  and  laid  him  open 
with  some  justice  to  very  opposite  censures — ^for  an  extreme 
obstinacy  in  retaining  his  opmion,  and  for  an  excessive  &cil- 
ity  in  adopting  that  of  others.  But  the  apparent  inooDgro- 
ity  ceases,  when  we  observe  that  he  was  tenacious  of  ends  sod 
irresolute  as  to  means;  better  fitted  to  i*easoii  than  to  act; 
never  swerving  from  a  few  main  principles,  but  diffident  of 
his  own  judgment  in  its  application  to  the  course  of  affaim 
His  chief  talent  was  an  acuteness  in  dispute ;  a  talent^  not 
usually  much  exercised  by  kings,  but  which  the  Strang 
events  of  his  life  called  into  action.  He  had,  unfortunately 
for  himself,  gone  into' the  study  most  fashionable  in  that  ^e, 
of  polemical  theology ;  and,  though  not  at  all  learned,  had 
read  enough  of  the  English  divines  to  maintain  their  side  of 
the  current  controversies  with  much  dexterity.  But  this  un- 
kingly  talent  was  a  poor  compensation  for  the  continual  mis- 
takes of  his  judgment  in  the  art  of  government  and  the  con- 
duct of  his  affairs. 

§  36.  It  seems  natural  not  to  leave  untouched  in  this  place 
the  famous  problem  of  the  Icon  Basilik6,  which  has  oeen 
deemed  an  irrefragable  evidence  both  of  the  viitues  and  the 
talents  of  Charles.  But  the  authenticity  of  this  work  can 
hardly  be  any  longer  a  question  among  judicious  men.  We 
have  lettera  from  Gauden  and  his  family  asserting  it  as  his 
own  in  the  most  express  terms,  and  making  it  the  ground 
of  a  claim  for  reward.  We  know  that  the  king's  sons  were 
both  convinced  that  it  was  not  their  father's  composition, 
and  that  Clarendon  was  satisfied  of  the  same.  If  Gauden  not 
only  set  up  a  false  claim  to  so  famous  a  work,  but  persuaded 
those  nearest  to  the  king  to  surrender  that  precious  record,  as 
it  had  been  reckoned,  of  his  dying  sentiments,  it  was  an  in- 
stance of  successful  impudence  wnich  has  hardly  a  parallel. 
But  I  should  be  content  to  rest  the  case  on  that  mtemal  evi- 
dence which  has  been  so  often  alleged  for  its  authenticity. 
The  Icon  has,  to  my  judgment,  all  the  air  of  a  fictitious  com- 

Eosition.  Cold,  stiff,  elaborate,  without  a  single  allusion  that 
espeaks  the  superior  knowledge  of  facts  which  the  king 
must  have  possessed,  it  contains  little  but  those  rhetorical 
commonplaces  which  would  suggest  themselves  to  any  f<^^' 
ger.  The  prejudices  of  party,  which  exercise  a  strange  influ- 
ence in  matters  of  taste,  have  caused  this  book  to  be  extrav- 
agantly praised.    It  has  doubtless  a  certain  air  of  grave  dig- 
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nity,  and  the  periods  are  more  artificially  constructed  than 
was  usaal  in  that  age  (a  circumstance  not  in  favor  of  its  au- 
thenticity) ;  but  the  style  is  encumbered  with  frigid  meta- 
phors, as  is  said  to  be  the  case  in  Gauden's  acknowledged 
writings ;  and  the  thoughts  are  neither  beautiful  nor  always 
exempt  from  affectation.  The  king's  letters  during  his  im- 
prisonment, preserved  in  the  Clarendon  ^*  State  Papers,"  and 
especially  one  to  his  son,  from  which  an  extract  is  given  in 
the  ^  History  of  the  Rebellion,"  are  more  satisfactory  proofs 
of  his  integrity  than  the  labored  self^panegyrics  of  the  Icon 
BasiUk^. 


PART  IL 

1 1.  Abolltloa  of  tbe  Monarchy  and  of  the  Hoose  of  Lords,  t  8.  Commonwealth. 
9  9L  Schemes  of  CromwelL  His  Conversations  with  Whitelock.  $4  Unpopularity 
of  the  Parliament  «  ft.  Their  Fall.  «  6b  LiUle  Parliament  i  7.  Instroment  of 
GoTamment  Cromwell  Protector.  }  a.  Parliament  called  by  Cromwell.  DIs- 
•olTed  by  him.  i  9,  Intrig:oes  of  tbe  King  and  his  Party,  i  10.  Insurrectionary 
Xorements  in  106S.  Bigorons  Measures  of  CromwelL  i  IL  His  arbitrary  Qov- 
enunent  9  12:  He  sammona  another  Parliament  Designs  to  take  the  Crown. 
The  Project  Ikila.  But  his  Authority  of  Protector  is  augmented,  i  IS.  He  aims  at 
forming  a  new  House  of  Lords,  i  14.  His  Death  and  Character,  i  Ift.  Richard^  his 
Sod,  ■nooeeds  him.  i  16.  Is  supported  by  some  prudent  Men.  i  17.  But  opposed 
by  a  Coalitloo.  i  18.  Calls  a  Parliament  The  Army  overthrow  both,  i  19.  Long 
Parliament  restored.  Expelled  again,  and  again  restored,  i  20.  Impossibility  of 
establishing  a  Republic,  i  21.  Intrigues  of  the  Royalists.  They  unite  with  the 
Pfeabyterians.  i  22.  Conspiracy  of  1669.  1 28.  Interference  of  Monk.  His  Dis- 
simalation.  Secluded  Members  return  to  their  Seats.  9  24.  Diiflculties  about  the 
Bestoratioo.  i  2S.  Whether  previous  Conditions  required,  i  26.  Plan  of  reviy- 
Ing  the  Treaty  of  Newport  inexpedient  i  27.  DUBculty  of  firamtng  Conditions. 
9  2a.  Conduct  of  the  Convention  about  this  not  blamable.  i  29.  Except  in  respect 
of  the  Militia,    i  80.  Conduct  of  Monk. 

§  1.  The  death  of  Charles  I.  was  pressed  forward  rather 
through  personal  hatred  and  superstition  than  ont  of  any 
notion  of  its  necessity  to  secure  a  republican  administration. 
That  party  was  still  so  weak  that  the  commons  came  more 
slowly,  and  with  more  difference  of  judgment,  than  might  be 
expected,  to  an  absolute  renunciation  of  monarchy.  They 
voted,  indeed,  that  the  people  are,  under  God,  the  original 
of  all  just  power;  and  that  whatever  is  enacted  by  the  com- 
mons in  parliament  hath  the  force  of  law,  although  the  con- 
sent and  concurrence  of  the  king  or  house  of  peers  be  not 
had  thereto ;  terms  manifestly  not  exclusive  of  the  nominal 
continuance  of  the  two  latter.  They  altered  the  public  style 
from  the  king's  name  to  that  of  the  parliament,  and  gave 
other  indications  of  their  intentions ;  but  the  vo£e  for  the 
abolition  of  monarchy  did  not  pass  till  the  7th  Februaij,  af- 
ter a  debate,  according  to  Whitelock,  but  without  a  division. 
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The  bouse  of  lords,  still  less  able  tban  the  crown  to  with- 
stand the  inroads  of  democracy,  fell  by  a  vote  of  the  com- 
mons at  the  same  time.  They  resolved  that  the  house  of 
peers  was  useless  and  dangerous,  and  ought  to  be  abolish- 
ed. It  should  be  noticed  that  there  was  no  intention  of  tak- 
ing away  the  dignity  of  peerage;  the  lords,  throughout  the 
whole  duration  of  the  commonwealth,  retained  their  titles^ 
not  only  in  comn^on  usage,  but  in  all  legal  and  parliameota- 
ry  documents. 

§  2.  Thus  by  military  force,  with  the  approbation  of  an 
inconceivably  small  proportion  of  the  people,  the  king  \ras 
put  to  death,  the  ancient  fundamental  laws   were    over- 
thrown, and  a  mutilated  house  of  commons,  wherein  very 
seldom  more  than  seventy  or  eighty  sat,  was  invested  witfa 
the  supreme  authority.     So  little  countenance  had  these  late 
proceedings,  even  from  those  who  seemed  of  the  ruling  fac- 
tion, that,  when  the  executive  council  of  state,  consisting  of 
forty-one,  had  been  nominated,  and  a  test  was  proposed  to 
them,  declaring  their  approbation  of  all  that  had  been  done 
about  the  king  and  the  kingly  office  and  about  the  honse  of 
lords,  only  nineteen  would  subscribe  it,  though  there  were 
fourteen  regicides  on  the  list.    It  was  agreed  at  length  that 
they  should  subscribe  it  only  as  to  the  future  proceedings 
of  the  commons.     With  such  dissatisfaction  at  head-quarters 
there  was  little  to  hope  from  the  body  of  the  nation.     Hence, 
when  an  engagement  was  tendered  to  all  civil  oBScers  and 
beneficed  clergy,  containing  only  a  promise  to  live  faithful 
to  the  commonwealth,  as  it  was  established  without  a  king 
or  house  of  lords  (though  the  sli^^htest  test  of  allegiance 
that  any  government  could  require),  it  was  taken  with  infi- 
nite reluctance,  and,  in  fact,  refused  by  very  many,  the  pres- 
byterian  ministers  especially  showing  a  determined  averse* 
ness  to  the  new  republican  organization. 

This,  however,  was  established  (such  is  the  dominion  of 
the  sword)  far  beyond  the  control  of  any  national  sentiment. 
Thirty  thousand  veteran  soldiers  guaranteed  the  mock  par- 
liament they  had  permitted  to  reign.  The  sectaries,  a  nu- 
merous body,  and  still  more  active  than  numerous,  possessed, 
under  the  name  of  committees  for  various  purposes  appoint- 
ed by  the  house  of  commons,  the  principal  local  authorities, 
and  restrained  by  a  vigilant  scrutiny  the  murmurs  of  a  dis- 
affected majority.  Love,  an  eminent  presbyterian  minister, 
lost  his  h^ad  for  a  conspiracy  by  the  sentence  of  a  high  court 
of  justice,  a  tribunal  that  superseded  trial  by  jury.  His 
death  struck  horror  and  consternation  fnto  that  arrogant 
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priesthood  who  had  be^nn  to  fancy  themselves  almost  be- 
yond the  scope  of  criminal  law.  The  cavaliers  were  pros- 
trate in  the  dust,  and,  anxious  to  retrieve  something  from 
the  wreck  of  their  long-seqnestered  estates,  had  generally 
little  appetite  to  embark  afresh  in  a  hopeless  caase ;  besides 
that  the  mutual  animosities  between  their  party  and  the 
presbyterians  were  still  too  irreconcilable  to  admit  of  any 
sincere  co-operation.  Hence  neither  made  any  considerable 
e^rt  in  behalf  of  Charleston  his  march,  or  rather  flight,  into 
£ngland ;  a  measure,  indeed,  too  palpably  desperate  for  pru- 
dent men  who  had  learned  the  strength  of  their  adversaries ; 
and  the  great  victory  of  Worcester  consummated  the  tri- 
umph of  the  infant' commonwealth,  or  rather  of  its  future 
master. 

8  3.  A  train  of  favoring  events,  more  than  any  deep-laid 
policy,  had  now  brought  sovereignty  within  the  reach  of 
Cromwell.  His  first  schemes  of  ambition  may  probably 
have  extended  no  further  than  a  title  and  estate,  with  a  great 
civil  and  military  command  in  the  king's  name.  Power  had 
&Hen  into  his  hands  because  they^  alone  were  fit  to  wield  it ; 
he  was  taught  by  every  succeeding  event  his  own  undenia- 
ble superiority  over  his  contemporaries  in  martial  renown,  in 
civil  prudence,  in  decision  of  character,  and  in  the  public 
esteem  which  naturally  attached  to  these  qualities.  Per- 
haps it  was  not  till  after  the  battle  of  Worcester  that  he  be- 
"gan  to  fix  his  thoughts,  if  not  on  the  dignity  of  royalty,  yet 
on  an  equivalent  right  of  command.  IVo  remarkable  con- 
versations, in  which  Whitelock^  bore  a  pai*t,  seem  to  place 
beyond  controversv  the  nature  of  his  designs.  About  the 
end  of  1651,  Whitelock  himself,  St.  John,  Widdrington,  Lent- 
hall,  Harrison,  Desborough,  Fleetwood,  and  Whalley,  met 
Cromwell,  at  his  own  request,  to  consider  the  settlement  of 
the  nation.  The  four  former  were  in  fa^vor  of  monarchy, 
Whitelock  inclining  to  Charles,  Widdrington  and  others  to 
the  duke, of  Gloucester;  Desborough  and  Whalley  were 
against  a  single  person's  government,  and  Fleetwood  uncer- 
tain. Cromwell,  who  had  evidently  procured  this  conference 
in  order  to  sift  the  inclinations  of  so  many  leading  men,  and 
to  give  some  intimation  of  his  own,  broke  it  up  with  remark- 
ing that,  if  it  might  be  done  with  safety  and  preservation  of 
their  rights  as  Englishmen  and  Christians,  a  settlement  of 
somewhat  with  monarchical  power  in  it  would  be  very  effect- 
ual. The  observation  he  here  made  of  a  disposition  among 
the  lawyers  to  elect  the  duke  of  Gloucester,  as  being  exempt 

1  Whitelock  was  one  of  tbe  lord's  commissionen  of  the  gteat  seaL 
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by  his  yonth  from  the  prepoBsessions  of  the  two  elder  broth- 
era,  may,  perhaps,  have  put  Cromwell  on  releasing  him  from 
confinement,  and  sending  him  to  join  his  family  beyond  sea. 

Twelve  months  afler  this  time,  in  a  more  confidential  dis- 
course with  Whitelock  alone,  the  general  took  occasion  to 
complain  both  of  the  chief  officers  of  the  army  and  of  the 
parliament;  the  first,  as  inclined  to  factions  marmurings, 
and  the  second,  as  engrossing  all  offices  to  tbemselv^  di- 
vided into  parties,  delaying  business,  guilty  of  gross  injas- 
tice  and  partiality,  and  designing  to  perpetuate  their  own  aa- 
thority.    Whitelock,  confessing  pait  of  this,  urged  that,  hay- 
ing taken  commissions  from  them  as  the  supreme  power,  it 
would  be  difficult  to  find  means  to  restrain  them.    ^^  What,^ 
said  Cromwell,  "if  a  man  should  take  upon  him  to  be  king?" 
"  I  think,"  answered  Whitelock,  "  that  remedy  would  be 
worse  than  the  disease."    "Why,"  rejoined  the  other,  "do 
you  think  so?"    He  then  pointed  out  that  the  statute  of 
Henry  VIL  gave  a  security  to  those  who  acted  under  a  king 
which  no  other  government  could  furnish ;  and  that  the  rev- 
erence paid  by  the  people  to  that  title  would  serve  to  curb 
the  extravagancies  of  those  now  in  power.    Whitelock  re- 
plied, that  their  friends  having  engaged  in  a  persuasioo, 
though  erroneous,  that  their  rights  and  liberties  would  be 
better  preserved  under  a  commonwealth  than  a  monarcby, 
this  state  of  the  question  would  be  wholly  changed  by  Crom- 
welPs  assumption  of  the  title,  and  it  would  become  a  pri- 
vate controversy  between  his  family  and  that  of  the  Staart& 
Finally,  on  the  other's  encouragement  to  speak  fully  bis 
thoughts,  he  told  him  "  that  no  expedient  seemed  so  desir- 
able as  a  private  treaty  with  the  King,  in  which  he  might 
not  only  provide  for  the  security  of  his  friends  and  the  great- 
ness of  his  family,  but  set  limits  to  monarchical  power,  keep- 
ing the  command  of  the  militia  in  his  own  hands."    Crom- 
well merely  said,  "  that  such  a  step  wonld  require  great  con- 
sideration ;"  but  broke  oflf  with  marks  of  displeasure,  an<i 
consulted  Whitelock  much  less  for  some  years  afterwaid. 

§  4.  These  projects  of  usurpation  could  not  deceive  the 
watchfulness  of  those  whom  Cromwell  pretended  to  serve. 
He  had  on  several  occasions  thrown  oflf  enough  of  his  habi^ 
ual  dissimulation  to  show  the  commonwealth's  men-  that  be 
was  theirs  only  by  accident,  with  none  of  their  fondness  for 
i-epublican  polity.  The  parliament  in  its  present  wreck  con- 
tained few  leadere  of  superior  ability,  but  a  natural  instinct 
would  dictate  to  such  an  assembly  the  distrust  of  a  popular 
general,  even  if  there  had  been  less  to  alarm  them  in  his  be- 
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havior.  Tbey  had  no  means,  however,  to  withstand  him. 
The  creatures  themselves  of  military  force,  their  pretensions 
to  direct  or  control  the  army  could  only  move  scorn  or  re- 
sentment. Their  claim  to  a  legal  authority,  and  to  the  name 
of  representatives  of  a  people  who  rejected  and  abhorred 
them,  was  perfectly  impudent.  When  the  house  was  fullest 
their  numbers  did  not  much  exceed  one  hundred ;  but  the 
ordinary  divisions,  even  on  subjects  of  the  highest  moment, 
show  an  attendance  of  but  fifty  or  sixty  members.  They 
had  retained  in  their  hands,  notwithstanding  the'  appoint- 
ment of  a  council  of  state,  most  of  whom  were  from  their 
own  bod^,  a  great  part  of  the  executive  government,  especial- 
Iv  the  disposal  of  offices.  These  they  largely  shared  among 
themselves  or  their  dependents ;  and  in  many  of  their  votes 
gave  occasion  to  such  charges  of  injustice  and  partiality  as, 
whether  true  or  false,  will  attach  to  a  body  of  men  so  obvi- 
ouslv  self-interested. 

The  republican  interest  in  the  nation  was  almost  whollv 
composed  of  two  parties,  both  offshoots  deriving  strength 
from  the  ^reat  stock  of  the  army ;  the  levelers,  ofVhom  Eil- 
bume  yid  Wildman  are  the  most  known,  and  the  anabaptists, 
fifth-monarchy  men,  and  other  fanatical  sectaries,  headed  by 
Harrison,  Hewson,  Overton,  and  a  great  number  of  officers. 
Though  the  sectaries  seemed  to  build  their  revolutionary 
schemes  more  on  their  own  religious  views  than  the  levelers, 
they  coincided  in  most  of  their  objects  and  demands.  An 
equal  representation  of  the  people  in  shoit  parliaments,  an  ex- 
tensive alteration  of  the  common  law,  the  abolition  of  tithes, 
and  indeed  of  all  regular  stipends  to  the  ministry,  a  full  tol- 
eration of  religious  worship,  were  reformations  which  they 
concurred  in  requiring  as  the  only  substantial  fruits  of  their 
arduous  struggle.  Some  among  the  wilder  sects  dreamed  of 
overthrowing  all  civil  institutions.  These  factions  were  not 
without  friends  in  the  commons.  Bnt  the  greater  part  were 
not  inclined  to  gratify  them  by  taking  away  the  provision 
of  the  church,  and  much  less  to  divest  themselves  of  their 
own  authority.  They  voted  indeed  that  tithes  should  cease 
as  soon  as  a  competent  maintenance  should  be  otherwise  pro- 
vided for  the  clergy.  They  appointed  a  commission  to  con- 
sider the  reformation  of  the  law,  in  consequence  of  repeated 
petitions  against  many  of  its  inconveniences  and  aouses; 
who,  though  taxed  of  course  with  dilatoriness  by  the  ardent 
innovators,  suggested  many  useful  improvements,  several  of 
which  have  been  adopted  in  more  regular  times,  though  with 
too  cautious  delay.    They  proceeded  rather  slowly  and  re- 

16* 
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luctantly  to  frame  a  scheme  for  future  parliaments ;  and  re- 
solved that  they  should  consist  of  400,  to  be  chosen  in  due 
proportion  by  the  several  counties,  nearly  upon  the  model 
suggested  by  Lilburne,  and  afterward  carried  into  effect  by 
Cromwell. 

§  5.  It  was  with  much  delay  and  difficulty,  amidst  tbe 
loud  murmurs  of  their  adherents,  that  they  could  be  brought 
to  any  vote  in  regard  to  their  own  dissolution.  It  passed 
on  November  17, 1651,  after  some  very  close  divisions,  that 
they  shdtild  cease  to  exist  as  a  parliament  on  November  3, 
1654.  The  republicans  out-of-doors,  who  deemed  annual,  or 
at  least  biennial,  parliaments  essential  to  their  definition  of 
liberty,  were  indignant  at  so  unreasonable  a  prolongation. 
Thus  thev  forfeited  the  good-will  of  the  only  party  on  whom 
the^  could  have  relied.  Cromwell  dexterously  aggravated 
their  faults :  he  complained  of  their  delaying  the  settlement 
of  the  nation ;  he  persuaded  the  fanatics  of  his  concurrence 
in  their  own  schemes ;  the  parliament,  in  turn,  conspired 
against  his  power,  and,  as  the  conspiracies  of  so  many  can 
never  be  secret,  let  it  be  seen  that  one  or  other  must  be  de- 
stroyed— thus  giving  his  forcible  expulsion  of  them  t^e  pre- 
text of  self-defense.  They  fell  with  no  regret,  or  rather  with 
much  joy  of  the  nation,  except  a  few  who  dreaded  more 
from  the  alternative  of  military  usurpation  or  anarchy  than 
from  an  assembly  which  still  retained  the  names  and  forms 
so  precious  in  the  eyes  of  those  who  adhere  to  the  ancient  in- 
stitutions of  their  country. 

§  6.  It  was  now  the  deep  policy  of  Cromwell  to  render 
himself  the  sole  refuge  of  those  who  valued  the  Taws,  or  the 
regular  ecclesiastical  ministry,  or  their  own  estates,  all  in 
peril  from  the  mad  enthusiasts  who  were  in  hopes  to  pre- 
vail. These  he  had  admitted  into  that  motley  convention 
of  one  hundred  and  twenty  persons,  sometimes  called  Bare- 
bone's  parliament,  but  more  commonly  the  little  parliament, 
on  whom  his  council  of  officera  pretended  to  devolve  the 
government,  mingling  them  with  a  sufficient  proportion  of  a 
superior  class  whom  he  could  direct  This  assembly  took 
care  to  avoid  the  censure  which  their  predecessors  had  in- 
curred, by  passing  a  good  many  bills,  and  applying  them- 
selves with  a  vigorous  hand  to  the  reformation  of  what  their 
party  deemed  the  most  essential  grievances,  those  of  the 
law  and  of  the  church.  They  voted  the  abolition  of  tbe 
court  of  chancerjr,  a  measure  provoked  by  its  insufferable 
delay,  its  engrossing  of  almost  all  suits,  and  the  uncertainty 
of  its  decisions.    They  appointed  a  committee  to  consider  oi 
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a  new  body  of  the  law,  without  namiDg  any  lawyer  upon  it. 
They  nominated  a  set  of  commissioners  to  preside  in  courts 
of  justice,  among  whom  the^  with  difficulty  admitted  two 
of  that  profession ;  they  irritated  the  clergy  by  enacting 
that  marriages  should  be  solemnized  before  justices  of  the 
peace;  they  alarmed  them  still  more  by  manifesting  a  de- 
termination to  take  away  their  tithes,  without  security  for 
an  equivalent  maintenance.  Thus,  having  united  against  it- 
self these  two  powerful  bodies,  whom  neither  kings  nor  par- 
liaments in  England  have  in  general  offended  with  impuni- 
^,  this  little  synod  of  legislatora  was  ripe  for  destruction. 
Their  last  vote  was  to  negative  a  report  of  their  own  com- 
mittee, recommending  that  such  as  should  be  approved  as 
preachers  of  the  gospel  should  enjoy  the  maintenance  al- 
ready settled  by  law ;  and  that  the  payment  of  tithes,  as  a 
just  property,  should  be  enforced  by  the  magistrates.  The 
hoQse  having,  by  the  majority  of  two,  disagreed  wi^  this 
report,  the  speaker,  two  days  after,  having  secured  a  major- 
ity of  those  present,  proposed  the  surrender  of  their  power 
into  the  hands  of  Cromwell,  who  put  an  end  to  the  opposi- 
tion of  the  rest  by  turning  them  out-of-doors. 

g  7.  It  can  admit  of  no  doubt  that  the  despotism  of  a 
wise  man  is  more  tolerable  than  that  of  political  or  religious 
fanatics ;  and  it  rarely  happens  that  there  is  any  better  rem- 
edy in  revolutions  which  have  given  the  latter  an  ascendant. 
Cromwell's  assumption,  therefore,  of  the  title  of  protector 
was  a  necessary  and  wholesome  usui'pation,  however  he  may 
have  caused  the  necessity*;  it  secured  the  nation  from  the 
mischievous  lunacy  of  the  anabaptists,  and  from  the  more 
cool-blooded  tyranny  of  that  little  oligarchy  which  arrogated 
to  itself  the  name  of  commonwealth's  men.  Though  a  gross 
and  glaring  evidence  of  the  omnipotence  of  the  army,  the 
instrument  under  which  he  took  his  title  accorded  to  him  no 
unnecessary  executive  authority.  The  sovereignty  still  re- 
sided in  the  parliament ;  he  haa  no  negative  voice  on  their 
laws.  Until  the  meeting  of  the  next  parliament  a  power 
was  given  him  of  making  temporary  ordinances ;  but  this 
was  not,  as  Hume,  on  the  authority  of  Clarendon  and  War- 
wick, has  supposed,  and  as  his  conduct,  if  that  were  any 
proof  of  the  law,  might  lead  us  to  infer,  designed  to  exist  in 
future  intervals  of  the  legislature.'  It  would  be  scarcely 
worth  while,  however,  to  pay  much  attention  to  a  form  of 
govemmetit  which  was  so  little  regarded,  except  as  it  marks 

*  Cromwell  made  good  nte  of  this  temporary  power.    The  union  of  Scotland  with 
Bogland  was  by  one  of  theee  ordinances,  April  18. 
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the  jealousy  of  royal  power,  which  those  most  attached  to 
Cromwell,  and  least  capable  of  any  proper  notions  of  liberty, 
continued  to  entertain. 

§  8.  In  the  ascent  of  this  bold  usurper  to  greatness  he  bad 
successively  employed  and  thrown  away  Bevei*al  of  the  pow- 
erful factions  who  distracted  the  nation.    He  had  encour- 
aged the  levelers  and  persecuted  them;  he  had  flattered  the 
long  parliament  and  betrayed  it;  he  had  made  use  of  the 
sectaries  to  crush  the  commonwealth ;  he  had  spumed  the 
sectaries  in  his  last  advance  to  power.    These,  with  the  roy- 
alists and  the  presbytenans,  forming  in  effect  the  whole  peo- 
ple, though  too  disunited  for  such  a  coalition  as  must  have 
overthrown  him,  were  the  perpetual,  irreconcilable  enemies 
of  his  administration.     Master  of  his  army,  which  he  well 
knew  how  to  manage,  surrounded  by  a  few  deep  and  expe- 
rienced counselora,  furnished  by  his  spies  with  the  com- 
pletest  intelligence  of  all  designs  against  him,  he  had  no  great 
cause  of  alarm  from  open  resistance.     But  he  was  bound 
by  the  instrument  of  government  to  call  a  parliament;  and 
in  any  parliament  his  adversaries  must  be  formidable.    He 
adopted  in  both  those  which  he  summoned  the  reformed 
model  already  detennined;  limiting  the  number  of  repre- 
sentatives to  400,  to  be  chosen  partly  in  the  counties,  accord- 
ing to  their  wealth  or  supposed  population,  by  electors  pos- 
sessing either  freeholds  or  any  real  or  movable  property  to 
'the  value  of  £200 ;  partly  by  the  more  consideraole  oor- 
oughs,  in  whose  various  rishts  of  election  no  change  appears 
to  have  been  made.     This   alteration,  conformable  to  the 
equalizing  principles  of  the  age,  did  not  produce  so  consider- 
able a  difference  in  the  persons  returned  as  it  perhaps  might 
at  present.     The  court  party,  as  those  subservient  to  him 
were  called,  were  powerful  through  the  subjection  of  the 
electors  to  the  army.     But  thejr  were  not  able  to  exclude 
the  presbyterian  and  republican  interests ;  the  latter,  head- 
ed by  Bradshaw,  Haslerig,  and  Scott,  eager  to  thwart  the 
power  which  they  were  compelled  to  obey.     Hence  they  be- 
gan by  taking  into  consideration  the  whole  instrument  of 
government;  and  even  resolved  themselves  into  a  commit- 
tee to  debate  its  leading  article,  the  protector's  authority- 
Cromwell,  his  supporters  having  lost  this  question  on  a  di- 
vision of  141  to  186,  thought  it  time  to  interfere.    He  gave 
them  to  underatand  that  the  government  by  a  sinele  person 
and  a  parliament  was  a  fundamental  principle,  nbt  subject 
to  their  discussion ;  and  obliged  every  member  to  a  recogni- 
tion of  it,  solemnly  promising  neither  to  attempt  nor  to  con- 
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car  in  any  alteration  of  that  article.  The  commons  voted, 
however,  that  this  i-ecognition  should  not  extend  to  the  en* 
tire  instrument,  consisting  of  forty-two  articles ;  and  went 
on  to  dbcnss  them  with  such  heat  and  prolixity  that,  after 
^ve  months,  the  limited  term  of  their  session,  the  protector, 
having  obtained  the  ratification  of  his  new  scheme  neither 
so  fully  nor  so  willingly  as  he  desired,  particularly  having 
been  disappointed  by  the  great  majority  of  200  to  60,  which 
voted  the  protectorate  to  be  elective,  not  hereditary,  dis- 
solved the  parliament  with  no  small  marks  of  dissatisfaction. 
§  9.  The  banished  king,  meanwhile,  began  to  recover  a  lit- 
tle of  that  political  impoitance  which  the  battle  of  Worces- 
ter had  seemed  almost  to  extinguish.  So  ill  supported  by 
his  Ebglish  adherents  on  that  occasion,  so  incapable,  with  a 
better  army  than  he  had  any  prospect  of  ever  raising  again, 
to  make  a  stand  against  the  genius  and  foitune  of  the  usurp- 
er, it  was  vain  to  expect  that  he  could  be  restored  by  any 
domestic  insurrection,  until  the  disunion  of  the  prevailing 
factions  should  offer  some  more  favorable  opportunity.  But 
this  was  too  distant  a  prospect  for  his  court  of  starving  fol- 
lowers. He  had  from  the  beginning  looked  around  for  for- 
eign assistance.  But  France  was  distracted  by  her  own 
troubles ;  Spain  deemed  it  better  policy  to  cultivate  the  new 
commonwealth;  and  even  Holland,  though  engaged  in  a 
dangerous  war  with  England,  did  not  think  it  worth  while 
to  accept  his  offer  of  ioiuing  her  fleet,  in  order  to  try  his  in- 
fluence with  the  English  seamen.  Totally  unscrupulous  as 
to  the  means  by  which  he  might  reign,  ev^n  at  the  moment 
that  he  was  treating  to  become  the  covenanted  king  of  Scot- 
land, with  every  solemn  renunciation  of-popery,  Charles  had 
recourse  to  a  vei*v  delicate  negotiation,  which  deserves  re- 
mark, as  having  led,  after  a  long  coui'se  of  time,  but  by 
gradual  steps,  to  the  final  downfall  of  his  family.  With  the 
advice  of  Ormond,  and  with  the  concurrence  of  Hyde,  he  at- 
tempted to  interast  the  pope  (Tnnocent  X.^  on  his  side,  as 
the  most  powerful  intercessor  with  the  catnolic  princes  of 
Europe.  For  this  purpose  it  was  necessary  to  promise  tol- 
eration at  least  to  the  catholics.  The  king's  ambassadors  to 
Spain  in  1650,  Cottington  and  Hyde,  and  other  agents  dis- 
patched to  Rome  at  the  same  time,  were  empowered  to  offer 
an  entire  repeal  of  the  penal  laws.  The  king  himself,  some 
time  afterward,  wrote  a  letter  to  the  pope,  wherein  he  re- 
peated this  assurance.  That  court,  however,  well  aware  of 
the  hereditary  duplicity  of  the  Stuarts,  received  his  over- 
tures with  haughty  contempt.    The  pope  returned  no  an- 
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swer  to  the  king's  letter ;  but  one  was  received  after  many 
months  from  the  general  of  the  jesnits,  requiring  that  Charles 
should  declare  himself  a  catholic,  since  the  goods  of  the 
church  could  not  be  lavished  for  the  support  of  an  heretical 
prince.  Even  after  this  insolent  refusal,  the  wretched  exiles 
still  clung  at  times  to  the  vain  hope  of  succor  which  as  prot- 
estants  and  Englishmen  they  could  not  honorably  demand. 
But  many  of  them  remarked  too  clearly  the  conditions  on 
which  assistance  might  be  obtained ;  the  court  of  Charles, 
openly  or  in  secret,  began  to  pass  over  to  the  catholic 
church ;  and  the  contagion  soon  spread  to  the  highest  places. 

In  the  year  1654  the  royalist  intrigues  in  England  began 
to  grow  more  active  and  formidable  through  the  accession 
of  man^  discontented  republicans.  Though  there  codld  be 
no  coalition,  properly  speaking,  between  such  irreconcilable 
factions,  they  came  into  a  sort  of  tacit  agreement,  as  is  not 
unusual,  to  act  in  concert  for  the  only  purpose  they  enter- 
tained alike,  the  destruction  of  their  common  enemy.  Major 
Wildman,  a  name  not  very  familiar  to  the  general  reader, 
but  which  occurs  pei*petually,  for  almost  half  a  century, 
when  we  look  into  more  secret  history,  one  of  those  dark 
and  restless  spirits  who  delight  in  the  deep  game  of  conspir- 
acy against  every  government,  seems  to  have  been  the  first 
mover  of  this  unnatural  combination.  He  had  been  early 
engaged  in  the  schemes  of  the  levelers,  and  was  exposed  to 
the  jealous  observation  of  the  ruling  powers.  It  appears 
most  probable  that  his  views  were  to  establish  a  common- 
wealth, and  to  make  the  royalists  his  dupes.  In  his  corre- 
spondence, however,  with  Brussels,  he  engaged  to  restore 
tne  king.  Both  parties  were  to  rise  in  arms  against  the  new 
tyranny ;  and  the  nation's  temper  was  tried  by  clandestine 
intrigues  in  almost  every  county.  Greater  reliance,  how- 
ever, was  placed  on  the  project  of  assassinating  Cromwell. 
Neither  paity  were  by  any  means  scriipulous  on  this  score : 
if  we  have  not  positive  evidence  of  Charles's  concurrence 
in  this  scheme,  it  would  be  preposterous  to  suppose  that  be 
would  have  been  withheld  oy  any  moral  hesitation.  It  is 
fi*equently  mentioned  without  any  disapprobation  by  Clar- 
endon in  his  private  letters ;  and,  as  the  royalists  certainly 
justified  the  murders  of  Ascham  and  Dorislaus,  they  could 
not  in  common  sense  or  consistency  have  scrupled  one  so  in- 
comparably more  capable  of  defense.  A  Mr.  Gerard  sufier- 
ed  death  for  one  of  these  plots  to  kill  Cromwell;  justly  sen- 
tenced, though  by  an  illegal  tribunal. 

§  10.  In  the  year  1655,  Penruddock,  a  Wiltshire  gentle- 
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man,  with  a  very  trifling  force,  entered  Salisbury  at  the  time 
of  the  assizes,  and,  declaring  for  the  king,  seized  the  judge 
and  the  sheriff.  This  little  rebellion,  meeting  with  no  resist- 
ance from  the  people,  but  a  supineness  equally  fatal,  was  soon 
qaelled.  It  roused  Cromwell  to  secure  himself  by  an  unpre- 
cedented exercise  of  power.  In  possession  of  all  the  secrets 
of  his  enemies,  he  knew  that  want  of  concert  or  courage  had 
alone  prevented  a  general  rising,  toward  which  indeed  there 
had  been  some  movements  in  the  midland  counties.  He  was 
aware  of  his  own  unpopularity,  and  the  national  bias  toward 
the  exiled  king.  Juries  did  not  willingly  convict  the  sharers 
in  Penruddock's  rebellion.  To  govern  according  to  law  may 
sometimes  be  an  usurper's  wish,  but  can  seldom  be  in  his 
power.  The  protector  abandoned  all  thought  of  it.  Divid- 
ing the  kingdom  into  districts,  he  placed  at  the  head  of  each 
a  major-general  as  a  sort  of  military  magistrate,  responsible 
for  the  subjection  of  his  prefecture.  These  were  eleven  in 
number,  men  bitterly  hostile  to  the  royalist  party,  and  in- 
solent toward  all  civil  authority.  They  were  employed  to 
secure  the  pavment  of  a  tax  of  ten  per  ceiH.,  imposed  by 
Cromwell's  arbitrary  will  on  those  who  had  ever  sided  with 
the  king  during  the  late  wars,  where  their  estates  exceeded 
£100  per  annum.  The  major-generals,  in  their  correspond- 
ence printed  among  Thurloe's  papers,  display  a  rapacity  and 
oppression  beyond  their  master's.  They  complain  that  the 
number  of  those  exempted  is  too  great;  they  press  for 
harsher  measures ;  they  incline  to  the  unfavorable  construc- 
tion in  every  doubtful  case;  they  dwell  on  the  growth  of 
malignancy  and  the  general  disaffection.  It  was  not,  indeed, 
likely  to  be  mitigated  by  this  unparalleled  tyranny.  All  il- 
lusion was  now  gone  as  to  the  pretended  benefits  of  the  civil 
war.  It  had  ended  in  a  despotism,  compared  to  which  all 
the  illegal  practices  of  former  kings,  all  that  had  cost  Charles 
his  life  and  crown,  appeared  as  dust  in  the  balance.  For 
what  was  ship-money,  a  general  burden,  by  the  side  of  the 
present  decimation  of  a  single  class,  whose  offense  had  long 
iicen  expiated  by  a  composition  and  effaced  by  an  act  of  in- 
demnity? or  were  the  excessive  punishments  of  the  star- 
chamber  so  odious  as  the  capital  executions  inflicted  with- 
out trial  by  peers,  whenever  it  suited  the  usurper  to  erect 
his  high  court  of  justice?  A  sense  of  present  evils  not  only 
excited  a  burning  desire  to  live  again  under  the  ancient  mon- 
archy, but  obliterated,  especially  in  the  new  generation,  that 
had  no  distinct  remembrance  of  them,  the  apprehension  of 
its  former  abuses. 
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§  11.  If  this  decimation  of  the  royalists  could  pass  for  an 
act  of  seventy  toward  a  proscribed  taction,  in  which  the  rest 
of  the  nation  might  fancy  themselves  not  interested,  Crom- 
well did  not  fail  to  show  that  he  designed  to  exert  an  equal- 
ly despotic  command  over  every  man's  property.  With  the 
advice  of  the  council,  he  had  imposed,  or  as  I  conceive  (for  it 
is  not  clearly  explained)  continued,  a  duty  on  merchandise 
beyond  the  time  limited  by  law.  A  Mr.  George  Ck>ny  hav- 
ing refused  to  pay  this  tax,  it  was  enforced  from  him,  on 
which  he  sued  the  collector.  Cromwell  sent  his  counsel, 
Maynard,  Twisden,  and  %Vyndham,  to  the  Tower,  who  soon 
petitioned  for  liberty,  and  abandoned  their  client  Rolle,the 
chief-justice,  when  the  cause  came  on,  dared  not  give  judg- 
ment against  the  protector;  yet,  not  caring  to  decide  m his 
favor,  postponed  the  case  till  the  next  term,  and  meanwhile 
retired  from  the  bench.  Glyn,  who  succeeded  him  upon  it, 
took  care  to  have  this  business  accommodated  with  Cony, 
who,  at  some  loss  of  public  reputation,  withdrew  his  suit. 
Sir  Peter  Wentworth,  having  brought  a  similar  ^action,  was 
summoned  bef<M*e  the  council,  and  asked  if  he  would  give  it 
up.  "If  you  command  me,"  he  replied  to  Cromwell,  "I 
must  submit ;''  which  the  protector  did,  and  the  action  was 
withdrawn. 

Though  it  can  not  be  said  that  such  an  interference  with 
the  privileges  of  advocates  or  the  integrity  of  judges  was 
without  precedents  in  the  times  of  the  Stuarts,  yet  it  had 
never  been  done  in  so  public  or  shameless  a  manner.  Sev- 
eral other  instances  wherein  the  usurper  diverted  justice  from 
its  course,  or  violated  the  known  securities  of  Englishmen, 
will  be  found  in  most  general  histories ;  not  to  dwell  on  that 
most  flagrant  of  all,  the  erection  of  his  high  court  of  justice, 
by  which  Gerard  and  Vowel  in  1654,  Slingsby  and  Hewit 
in  1658,  were  brought  to  the  scaffold.  I  can  not,  therefore, 
agree  in  the  praises  which  have  been  showered  upon  Crom- 
well for  the  just  administration  of  the  laws  under  nis  domin- 
ion. That,  between  party  and  party,  the  ordinary  civil  rights 
of  men  were  fairly  dealt  with,  is  no  extraordinary  praise ; 
and  it  mav  be  admitted  that  he  filled  the  benches  of  justice 
with  able  lawyers,  though  not  so  considerable  as  those  of  the 
reign  of  Charles  IL ;  but  it  is  manifest  that,  so  far  as  his  own 
authority  was  concerned,  no  hereditary  despot,  proud  in  the 
crimes  of  a  hundred  ancestors,  could  more  have  spumed  at 
every  limitation  than  this  soldier  of  a  commonwealth. 

§  12.  Amidst  so  general  a  hatred,  trusting  to  the  effect  of 
an  equally  general  terror,  the  protector  ventured  to  som- 
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men  a  parliameDt  in  1656.  Besides  the  common  necessities 
for  inotiey,  he  had  doubtless  in  his  head  that  remarkable 
scheme  which  was  developed  during  its  session.  Even  the 
despotic  influence  of  his  major-genei*als,  and  the  political  an- 
nihilation of  the  most  considerable  body  of  the  gentry,  then 
laboring  under  the  imputation  of  delinquency  for  their  at- 
tachment to  the  late  King,  did  not  enable  him  to  obtain  a 
secure  majority  in  the  assembly ;  and  he  was  driven  to  the 
audacious  measure  of  excluding  above  ninety  members,  duly 
returned  by  their  constituents,  from  taking  their  seats.  The 
excluded  members,  consisting  paHly  of  the  republican,  partly 
of  the  presbyterian  factions,  published  a  I'emonstrance  in  a 
very  high  strain,  but  obtained  no  redresa 

Cromwell,  like  so  many  other  usurpera,  felt  his  position  too 
precarious,  or  his  vanity  ungratified,  without  the  name  which 
mankind  have  agreed  to  worship.  He  had,  as  evidently  ap- 
pears from  the  conversations  recorded  by  Whitelock,  lon^ 
since  aspired  to  this  titular,  as  well  as  to  the  real,  pre-emi- 
nence ;  and  the  banished  king's  friends  had  contemplated  the 
probability  of  his  obtaining  it  with  dismay.  Affectionate 
toward  his  family,  he  wished  to  assure  the  stability  of  his 
son's  succession,  and  perhaps  to  please  the  vanity  of  his 
daughters.  It  was  indeed  a  very  I'easonable  object  with  one 
who  had  already  advanced  so  far.  His  assumption  of  the 
crown  was  desirable  to  many  different  classes;  to  the  law- 
yers, who,  besides  their  regard  for  the  established  constitu- 
tion, knew  that  an  ancient  statute  would  protect  those  who 
served  a  de  facto  king  in  case  of  a  restoration  of  the  exited 
family;  to  the  nobility,  who  perceived  that  their  legislative 
right  must  immediately  revive;  to  the  clergy,  who  judged 
the  regular  ministry  more  likely  to  be  secure  under  a  mon- 
archy ;  to  the  people,  who  hoped  for  any  settlement  that 
would  put  an  end  to  pei7)etual  changes ;  to  all  of  every  rank 
and  profession  who  dreaded  the  continuance  of  military  des- 
potism, and  demanded  only  the  just  nghts  and  privileges  of 
their  country.  A  king  of  England  could  succeed  only  to  a 
bounded  prerogative,  and  must  govern  by  theiknown  laws ; 
a  protector,  as  the  nation  had  well  felt,  with  less  normal  au- 
thority, had  all  the  sword  could  confer.  And,  though  there 
might  be  little  chance  that  Oliver  would  abate  one  jot  of  a 
despotism  for  which  not  the  times  of  the  Tudors  could  fur- 
nish a  precedent,  yet  his  life  was  far  worn,  and  under  a  suc- 
cessor It  was  to  be  expected  that  future  parliaments  might 
assert  again  all  those  liberties  for  which  they  had  contended 
against  Charles. 
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The  scheme,  however,  of  fonnding  a  new  royal  line  failed 
of  accomplishment,  as  is  well  known,  through  bis  own  cau- 
tion, which  deterred  him  from  encountering  the  decided  op- 
position of  his  army.'  Some  of  his  contemporaries  seem  to 
have  deemed  this  abandonment,  or  more  properly  suspensioiiy 
of  so  splendid  a  design  rather  derogatory  to  bis  firmnesa. 
But  few  men  were  li^tter  judges  than  Cromwell  of  what 
might  be  achieved  by  daring.  It  is  certainly  not  impossible 
that,  by  arresting  Lambert,  Whalley,  and  some  other  generals^ 
he  might  have  crushed  for  the  moment  any  tendency  to  open 
resistance.  But  the  experiment  would  have  been  infinitely 
hazardous.  He  had  gone  too  far  in  the  path  of  violence  to 
recover  the  high-road  of  law  by  any  short  cut  King  or  pro- 
tector, he  must  have  intimidated  every  parliament,  or  sunk 
under  its  encroachments.  A  new-modeled  army  mi^ht  have 
served  his  turn ;  but  there  would  have  been  great  difficulties 
in  its  formation.  It  had  from  the  beginning  been  the  mia- 
foitune  of  his  government  that  it  rested  on  a  basis  too  nar- 
row for  its  safety.  For  two  yeara  he  had  reigned  with  no 
support  but  the  independent  sectaries  and  the  army.  The 
army  or  its  commandera  becoming  odious  to  the  people,  he 
had  sacrificed  them  to  the  hope  of  popularity,  by  abolishing 
the  civil  prefectures  of  the  major-generals,  and  permitting  a 
bill  for  again  decimating  the  royalists  to  be  thrown  oat  of 
the  house.  Their  disgust  and  resentment,  excited  by  an  art- 
ful intriguer,  Lambert,  who  aspired  at  least  to  the  succession 
of  the  protectorship,  found  scope  in  the  new  project  of  mon- 
archy, naturally  obnoxious  to  the  prejudices  of  true  fanatics, 
who  still  fancied  themselves  to-  have  contended  for  a  repub- 
lican liberty.  We  find  that  even  Fleetwood,  allied  by  mar- 
riage to  Cromwell,  and  not  involved  in  the  discontent  of  the 
major-generals,  in  all  the  sincerity  of  his  clouded  understand- 
ing, revolted  from  the  invidious  title,  and  would  have  retired 
from  service  had  it  been  assumed.  There  seems,  therefore, 
reason  to  think  that  Cromweirs  i*efusal  of  the  crown  was  an 
inevitable  mortification.  But  he  undoubtedly  did  not  lose 
sight  of  the  lri»ject  for  the  short  remainder  of  hb  lifa 

The  fundamental  charter  of  the  English  commonwealth, 
under  the  protectorship  of  Cromwell,  had  been  the  instru- 
ment of  government,  drawn  up  by  the  council  of  officers  in 
December,  1653,  and  approved  with  modifications  by  the 
parliament  of  the  next  year.  It  was  now  changed  to  the 
^*  Petition  and  Advicej"  tendei*ed  to  him  by  the  present  par- 

*  The  m^or-generalB,  or  at  least  maoy  of  them,  Joined  the  opposition  to  Cromvrell's 
royalty. 
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liament  in  May,  1657,  which  made  yery  essential  innova- 
tiona  in  the  frame  of  polity.  Though  he  hore,  as  formerly, 
the  name  of  lord  protector,  we  may  say,  speaking  according 
to  theoretical  classification,  and  without  reference  to  his  act- 
ual exercise  of  power,  which  was  nearly  the  same  as  before, 
that  the  English  government  in  the  first  period  should  be 
ranged  in  the  order  of  republics,  though  with  a  chief  magis- 
trate at  its  head ;  but  that  from  1657  it  became  substantially 
a  monarchy,  and  ought  to  be  placed  in  that  class,  notwith- 
standing the  difference  in  the  style  of  its  sovereign.  The 
Petition  and  Advice  had  been  compiled  with  a  constant  re- 
spect to  that  article  which  conferred  the  royal  dignity  on 
the  protector ;  and  when  this  was  withdrawn  at  his  request, 
the  rest  of  the  instrument  was  preserved  with  all  its  implied 
attributions  of  sovereignty.  The  style  is  that  of  subjects 
addressing  a  monarch ;  the  powers  it  bestows,  the  pnvileges 
it  claims,  are  supposed,  according  to  the  expressions  employ- 
ed, the  one  to  be  already  his  own,  the  other  to  emanate  from 
hia  will.  The  necessity  of  his  consent  to  laws,  though  no- 
where mentioned,  seems  to  have  been  taken  for  granted. 
An  unlimited  power  of  appointing  a  successor,  unknown 
even  to  constitutional  kingdoms,  was  vested  in  the  protector. 
He  was  inaugurated  with  solemnities  applicable  to  mon- 
archs ;  and  what  of  itself  is  a  sufficient  test  of  the  monarchi- 
cal and  republican  species  of  government,  an  oath  of  alle- 
giance was  taken  bv  every  member  of  parliament  to  the 
frotector  singly,  without  any  mention  of  the  commonwealth, 
t  is  surely,  therefore,  no  paradox  to  assert  that  Oliver  Crom- 
well was  de  facto  sovereign  of  England  during  the  interval 
from  June,  1657,  to  his  death  in  September,  1658. 

§  13.  The  zealous  opponents  of  royalty  could  not  be  in- 
sensible that  they  had  seen  it  revive  in  every  thing  except 
a  title,  which  was  not  likely  to  remain  long  behind.  It  was 
too  late,  however,  to  oppose  the  first  magistrate's  personal 
authority.  But  there  remained  one  impoitant  point  of  con- 
tention, which  the  new  constitution  had  not  rullv  settled. 
It  was  therein  provided  that  the  parliament  should  consist 
of  two  houses — namely,  the  commons,  and  what  they  always 
termed,  with  an  awkward  generality,  the  other  house.  This 
was  to  consist  of  not  more  than  seventy,  nor  less  than  forty 
persons,  to  be  nominated  by  the  protector,  and,  as  it  stood 
at  first,  to  be  approved  by  the  commons.  But,  before  the 
close  of  the  session,  the  court  party  prevailed  so  far  as  to 
procure  the  repeal  of  this  last  condition ;  and  Cromwell  ac- 
cordingly issued  writs  of  summons  to  persons  of  various  par- 
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ties,  a  few  of  the  ancient  peers,  a  few  of  his  adversaries, 
whom  he  hoped  to  gain  over,  or  at  least  to  exclude  from  tbe 
commons,  and  of  course  a  majoiity  of  his  steady  adherents. 
To  all  these  he  gave  the  title  of  lords,  and  in  the  next  ses- 
sion their  assembly  denominated  itself  tbe  lords'  faoase. 
This  measure  encountered  considerable  difficulty.    The  re- 
publican party,  almost  as  much  attached  to  that  vote  which 
had  declared  the  house  of  lords  useless  as  to  that  which  had 
abolished  the  monarchy,  and  well  aware  of  the  intimate  con- 
nection between  the  two,  resisted  the  assumption  of  this  ar- 
istocratic title,  instead  of  that  of  the  other  house,  which  the 
Petition  and  Advice  had  sanctioned.    Tbe  real  peers  feared 
to  compromise  their  hereditary  riffht  by  sitting  in  an  assem- 
bly where  the  tenure  was  only  during  life ;  and  disdained 
some  of  their  colleagues,  such  as  Pride  and  Hewson,  low- 
born and  insolent  men,  whom  Cromwell  had  rather  injudi- 
ciously bribed  with  this  new  nobility ;  though,  with  these 
few  exceptions,  his  house  of  lords  was  respectably  composed. 
Hence,  in  the  shoit  session  of  January,  1658,  wherein  the 
late  excluded  members  were  permitted  to  take  their  seats, 
so  many  difficulties  were  made  about  acknowledging  the 
lords'  house  bv  that  denomination,  that  the  protector  hastily 
and  angrily  dissolved  the  parliament. 

It  is  a  singular  part  of  Cromwell's  system  of  policy  that 
he  would  neither  reign  with  parliaments  nor  without  them ; 
impatient  of  an  opposition  which  he  was  sure  to  experience, 
he  still  never  seems  to  have  meditated  the  attainment  of  a 
naked  and  avowed  despotism.  This  was  probably  due  to 
his  observation  of  the  ruinous  consequences  that  Charles  had 
brought  on  himself  by  that  course,  and  his  knowledge  of  the 
temper  of  the  £nglish,  never  content  without  the  exterior 
forms  of  liberty,  as  well  as  to  the  suscge^tions  of  counselors 
who  were  not  destitute  of  concern  lor  the  laws.  He  had 
also  his  great  design  yet  to  accomplish,  which  could  only  be 
safely  done  under  the  sanction  of  a  parliament.  A  very  short 
time,  accordingly,  before  his  death,  we  find  that  he  bad  not 
only  resolved  to  meet  once  more  the  representatives  of  the 
nation,  but  was  tampering  with  several  of  the  leading  officers 
to  obtain  their  consent  to  an  hereditary  succession.  'The  ma- 
jority, however,  of  a  council  of  nine,  to  whom  he  referred  this 
suggestion,  would  only  consent  that  the  protector  for  the 
time  being  should  have  the  power  of  nominating  his  succes- 
sor ;  a  vain  attempt  to  escape  from  that  regal  form  of  gov- 
ernment which  they  had  been  taught  to  abhor.  But  a  sad- 
den illness,  of  a  nature  seldom  fatal,  except  to  a  constitution 
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already  shattered  by  fatigue  and  anxiety,  rendered  abortive 
all  these  projects  of  Crom well's  ambition. 

§  14.  He  lefl  a  fame  behind  him  proportioned  to  his  ex- 
traordinary fortunes  and  the  great  qualities  which  sustained 
them ;  still  more,  perhaps,  the  admiration  of  strangers  than 
of  bis  country,  because  that  sentiment  was  less  alloyed  by 
hatred,  which  seeks  to  extenuate  the  glory  that  irritates  it. 
The  nation  itself  forgave  much  to  one  who  had  bix>ught 
back  the  renown  of  her  ancient  story,  the  traditions  of  Eliz- 
abeth's age,  after  the  ignominious  reigns  of  her  successor. 
This  contrast  with  James  and  Charles  in  their  foreign  policy 
gave  additional  lustra  to  the  era  of  the  protectorate.  There 
could  not  but  be  a  sense  of  national  pride  to  see  an  English- 
man, but  yesterday  raised  above  the  many,  without  one  drop 
of  blogd  in  his  veins  which  the  princes  of  the  earth  could 
challenge  as  their  own,  receive  the  homage  of  those  who 
acknowledge  no  right  to  power,  and  hardly  any  title  to  re- 
spect, except  that  of  prescription.  The  sluggish  pride  of 
the  court  of  Spain,  the  mean-spirited  cunning  of  Mazarin, 
the  irregular  imagination  of  Christina,  sought  with  emulous 
ardor  the  friendship  of  our  usurper.  He  had  the  advantage 
of  reaping  the  harvest  which  he  had  not  sown,  by  an  honor- 
able treaty  with  Holland,  the  fruit  of  victories  achieved  un- 
der the  parliament.  But  he  still  employed  the  great  ener- 
gies of  Blake  in  the  service  for  which  he  was  so  eminently  fit- 
ted ;  and  it  is  just  to  say  that  the  maritime  glory  of  England 
may  first  be  traced  from  the  era  of  the  commonwealth  in  a 
track  of  continuous  light  The  oppressed  protestants  in 
catholic  kingdoms,  disgusted  at  the  Inkewarmness  and  half- 
apostasy  of  the  Stuarts,  looked  up  to  him  as  their  patron  and 
mediator.  Courted  by  the  two  rival  monarchies  of  Europe, 
he  seemed  to  threaten  both  with  his  hostility ;  and  when  he 
declared  against  Spain,  and  attacked  her  West  India  posses- 
sions, with  little  pratense  certainly  of  justice,  but  not  by  any 
means,  as,  I  conceive,  with  the  impolicy  sometimes  charged 
against  him,  so  auspicious  was  his  star  that  the  yery  failure 
and  disappointment  of  that  expedition  obtained  a  mora  ad- 
vantageous possession  for  England  than  all  the  triumphs  of 
her  former  kings. 

Notwithstanding  this  external  splendor,  which  has  de- 
ceived some  of  our  own  and  most  foreign  writers,  it  is  evi- 
dent that  the  submission  of  the  people  to  Cromwell  was  far 
from  peaceable  or  voluntary.  Hjs  strong  and  skillful  grasp 
kept  down  a  nation  of  enemies  that  must  naturally,  to  judge 
from  their  numbers  and  inveteracy,  have  overwhelmed  him. 
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It  required  a  dexterous  management  to  play  with  the  army, 
and  without  the  army  he  could  not  have  existed  as  sovereign 
for  a  day.  Yet  it  seems  improbable  that,  had  Cromweil 
lived,  any  insurrection  or  conspiracy,  setting  aside  assassina- 
tion, could  have  overthrown  a  possession  so  fenced  by  sys- 
tematic vigilance,  by  experienced  caution,  by  the  respect  and 
terror  that  belonged  to  his  name.  The  royalist  and  repub- 
lican intrigues  had  gone  on  for  several  years  without  inter- 
mission ;  but  every  part  of  their  designs  was  open  to  him ; 
and  it  appears  that  there  was  not  courage  or  rather  temerity 
sufficient  to  make  any  open  demonstration  of  so  prevalent  a 
disaffection. 

§  15.  The  death  of  a  great  man,  even  in  the  most  regalar 
course  of  affairs,  seems  alwavs  to  create  a  sort  of  panse  in 
the  movement  of  society ;  it  is  always  a  problem  to  be  solved 
only  by  experiment,  whether  the  mechanism  of  government 
may  not  be  disordered  by  the  shock,  or  have  been  deprived 
of  some  of  its  moving  powers.  But  what  change  could  be 
so  great  as  that  from  Oliver  Cromwell  to  his  son  !  from  one, 
beneath  the  terror  of  whose  name  a  nation  had  cowered  and 
foreign  pnnces  grown  pale,  one  trained  in  twenty  eventfhl 
years  of  revolution,  the  first  of  his  age  in  the  field  or  in  coun- 
cil, to  a  young  man  fresh  from  a  country  life,  uneducated, 
unused  to  busmess,  as  little  a  statesman  as  a  soldier,  and  en- 
dowed by  nature  with  capacities  by  no  means  above  the 
common.  It  seems  to  have  been  a  mistake  in  Oliver,  that 
with  the  projects  he  had  long  formed  in  his  eldest  son's  &- 
vor,  he  should  have  taken  so  little  pains  to  fashion  his  mind 
and  mannera  for  the  exei'cise  of  sovereign  power,  while  he 
had  placed  the  second  in  a  very  eminent  and  arduous  station ; 
or  that,  if  he  despaired  of  Richard's  capacity,  he  should  have 
trusted  him  to  encounter  those  perils  of  disaffection  and  con- 
spiracy which  it  had  required  all  his  own  vigilance  to  avert. 
But,  whatever  might  be  his  plans,  the  sudden  illness  which 
carried  him  from  the  world  lefl  no  time  for  completing  them. 
The  Petition  and  Advice  had  simply  empowered  him  to  ap- 
point a  successor,  without  prescribing  the  mode.  It  appeared 
consonant  to  law  and  reason  that  so  important  a  trust  should 
be  executed  in  a  notorious  manner,  and  by  a  wntten  instru- 
ment ;  or,  if  a  verbal  nomination  might  seem  sufficient,  it  was 
at  least  to  be  expected  that  this  should  be  authenticated  by 
solemn  and  indisputable  testimony.  No  proof,  however,  was 
ever  given  of  Richard's  appointment  by  his  father,  except 
a  recital  in  the  proclamation  of  the  privy  council,  which, 
whether  well  founded  or  otherwise,  did  not  carry  conviction 
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to  the  minds  of  the  people ;  ^nd  this,  even  if  we  call  it  bnt 
an  informality,  aggravated  the  numerous  legal  and  natural 
deficiencies  of  his  title  to  the  government. 

§  16.  This  very  difference,  however,  in  the  personal  quali- 
fications of  the  father  and  the  son,  procured  the  latter  some 
friends  whom  the  former  had  never  been  able  to  gain.  Many 
of  the  presbyterian  party  began  to  see  the  finger  of  God, 
as  they  called  it,  in  his  peaceable  accession,  and  to  think 
they  owed  subjection  to  one  who  came  in  neither  by  regi- 
cide, nor  hypocrisy,  nor  violence.  Some  cool-headed  and 
sincere  frienas  of  liberty  entertained  similar  opinions.  Pier- 
pont,  one  of  the  wisest  men  in  England,  who  had  stood  aloof 
from  the  protector's  government  till  the  scheme  of  restoring 
monarchy  came  into  discussion,  had  great  hopes  of  settling 
the  nation  in  the  enjoyment  of  its  liberties  under  the  young 
man.  He  believed  that  the  restoration  of  the  ancient  fami- 
ly could  not  be  effected  without  the  ruin  of  the  people's  lib- 
erty, and  of  all  who  had  been  its  champions.  He  acted  ac- 
cordingly on  those  principles ;  and  became,  as  well  as  his 
friend  St.  John,  who  had  been  discountenanced  b^  Oliver,  a 
steady  supporter  of  the  young  protector's  admmistration. 
These  two,  with  Thnrloe,  Whitelock,  lord  Broghill,  and  a 
very  few  more,  formed  a  small  phabinx  of  experienced  coun- 
selors around  his  unstable  throne.  And  I  must  confess  that 
their  course  of  policy  in  sustaining  Richard's  government 
appears  to  me  the  most  judicious  that,  in  the  actual  circum- 
stances, could  have  been  adopted.  Time  would  have  worn 
away  the  stains  of  ignoble  birth  and  criminal  usurpation ; 
and  the  young  man,  whose  misfortune  has  subjected  him  to 
rather  an  exaggerated  charge  of  gross  incapacity,  would 
probably  have  reigned  as  well  as  most  of  those  who  are  born 
m  the  purple. 

§  17.  Bnt  this  termination  was  defeated  by  the  combina- 
tion of  some  who  knew  not  what  they  wished,  and  of  some 
who  wished  what  they  could  never  attain.  The  general  of- 
ficers who  had  been  well  content  to  make  Cromwell  the  first 
of  themselves,  or  greater  than  themselves  by  their  own  cre- 
ation, had  never  forgiven  his  manifest  design  to  reign  over 
them  as  one  of  a  superior  order,  and  owing  nothing  to  their 
pleasure.  They  had  begun  to  cabal  during  his  last  illness. 
Thongh  they  did  not  oppose  Richard's  succession,  they  con<r 
tinued  to  hold  meetings,  not  quite  public,  but  exciting  in- 
tense alarm  in  his  council.  As  if  disdaining  the  command 
of  a  clownish  boy,  they  proposed  that  the  station  of  lord 
general  should  be  separated  irom  that  of  protector,  with  the 
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power  over  all  commisBions  iq  the  army,  and  conferred  on 
Fleetwood ;  who,  though  his  brother-in-law,  was  a  certain 
instrument  in  their  bands.  The  vain,  ambitious  Lambert, ts- 
piring,  on  the  credit  of  some  military  reputation,  to  wield 
the  sceptre  of  Cromwell,  influenced  this  junto;  while  the 
commonwealth's  party,  some  of  whom  were,  or  had  been,  in 
the  army,  drew  over  several  of  these  ignorant  and  fanatical 
soldiers.  Thurloe  describes  the  posture  of  affiiirs  in  Septem- 
ber and  October,  while  all  £urope  was  admiring  the  peacea- 
ble transmission  of  Oliver's  power,  as  most  alarming ;  and  it 
may  almost  be  said  that  Ricnard  had  already  fallen  when  be 
was  proclaimed  the  lord  protector  of  £ngland. 

§  18.  It  was  necessary  to  summon  a  parliament  on  the 
usual  score  of  obtaining  money.  But  some  of  the  conncil 
feared  a  parliament  almost  as  much  as  they  did  the  army. 
They  called  one,  however,  to  meet  January  27, 1669,  issuing 
writs  in  the  ordinary  manner  to  all  boroughs  which  had  been 
accustomed  to  send  members,  and  consequently  abandoning 
the  reformed  model  of  Cromwell.  This  Ludlow  attributes 
to  their  expectation  of  greater  influence  among  the  small 
boroughs ;  out  it  may  possibly  be  ascribed  still  more  to  a 
desire  of  returning  by  little  and  little  to  the  ancient  consti- 
tution,-b^  eradicating  the  revolutionary  innovations.  The 
new  parliament  consisted  of  courtiers,  as  the  Cromwell  par- 
ty were  always  denominated,  of  presby terians,  among  whom 
some  of  cavalier  principles  crept  in,  and  of  republicans ;  the 
two  latter  nearl]^  balancing,  with  their  united  weight,  the 
ministerial  majority.  They  began  with  an  oath  of  allegianoe 
to  the  protector,  as  presented  by  the  late  parliament,  which, 
as  usual  in  such  cases,  his  enemies  generally  took  without 
scruple.  But  upon  a  bill  being  offered  for  the  recognition 
of  Richard  as  the  undoubted  lord  protector  and  chief  magis- 
trate of  the  commonwealth,  they  made  a  stand  against  the 
word  recognize,  which  was  carried  with  difficult  v,  and  caused 
him  the  mortification  of  throwing  out  the  epithet  undonbt- 
ed.  They  subsequently  discussed  his  negative  Toice  in  pass- 
ing bills,  which  had  been  purposely  slurred  over  in  the  Pe- 
tition and  Advice ;  but  now  every  thing  was  disputed.  The 
thorny  question  as  to  the  powers  and  privileges  of  the  other 
house  came  next  into  debate.  It  was  carried  by  177  to  H^ 
to  transact  business  with  them.  Upon  the  whole,  the  court 
party,  notwithstanding  this  coalition  of  very.heterogeneoos 
interests  against  them,  were  sufficiently  powerful  to  disap- 
point the  hopes  which  the  royalist  intnguere  had  entertain- 
ed.   A  strong  body  of  lawyers,  led  by  Maynard,  adhered  to 
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the  goverament,  which  was  supported  also  on  some  occa- 
sions by  a  part  of  the  presbyterian  interest,  or,  as  then  call- 
ed, the  moaerate  party ;  and  Richard  would  probably  have 
coDcladed  the  session  with  no  loss  of  power,  if  either  he  or 
his  parliament  could  have  withstood  the  more  formidable 
cabal  of  Wallingford  House.  This  knot  of  officers — Fleet- 
wood, Desborough,  BeiTy,  Sydenham,  being  the  names  most 
known  among  them — formed  a  coalition  with  the  republican 
faction,  who  despaired  of  any  success  in  parliament.  The 
dissolution  of  that  assembly  was  the  mam  article  of  this 
league.  Alarmed  at  the  notorious  caballing  of  the  officei*s, 
the  commons  voted  that,  during  the  sitting  of  the  parlia- 
ment, there  should  be  no  general  council,  or  meeting  of  the 
officers  of  the  army,  without  leave  of  the  protector  and  of 
both  houses.  Such  a  vote  could  only  accelerate  their  own 
downfall.  Three  days  afterward  the  junto  of  Wallingford 
House  insisted  with  Richard  that  he  snonld  dissolve  parlia- 
ment ;  to  which,  according  to  the  advice  of  most  of  his  coun- 
cil, and  perhaps  by  an  overruling  necessity,  he  gave  his  con- 
sent. This  was  immediately  followed  by  a  declaration  of 
<ho  council  of  officers,  calling  back  the  long  parliament,  such 
as  it  had  been  expelled  in  1653,  to  those  seats  w:hich  had 
been  filled  meithwhile  by  so  many  transient  successors. 

§  19.  It  is  not  in  general  difficult  for  an  armed  force  to 
destroy  a  government ;  but  something  else  than  the  sword 
is  I'equifed  to  create  one.  It  seemed  now  the  policy,  as 
much  as  duty,  of  the  officers  to  obey  that  civil  power  they 
had  set  up;  for  to  rule  ostensibly  was  an  impracticable 
scheme.  But  the  contempt  they  felt  for  their  pretended 
masters,  and  even  a  sort  of  necessity  arising  out  of  the 
blindness  and  passion  of  that  little  oligarchy,  drove  them  to 
a  step  still  more  ruinous  to  their  cause  than  that  of  depos- 
ing Richard,  the  expulsion  once  more  of  that  assembly,  now 
worn  out  and  ridiculous  in  all  men's  eyes,  yet  seeming  a 
sort  of  fmil  protection  against  mere  anarchy  and  the  terror 
of  the  swora.  Lambert,  the  chief  actor  in  this  last  act  of 
violence,  and  indeed  many  of  the  rest,  might  plead  the  right 
of  self-defense.  The  prevailing  faction  in  the  parliament, 
led  by  Haslerig,  a  bold  and  headstrong  man,  perceived  that, 
with  very  inferior  pretensions,  Lambert  was  aiming  to  tread 
in  the  steps  of  Cromwell ;  and,  remembering  their  neglect 
of  opportunities,  as  they  thought,  in  permitting  the  one  to 
overthrow  them,  fancied  that  they  would  anticipate  the  oth- 
er. Their  intemperate  votes  cashiering  Lambert,  Desbor- 
ongh,  and  other  officers,  brought  on,  as"  every  man  of  more 
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pradence  than  Hazlerig  must  have  foreseen,  an  immediate 
revolution  that  crushed  once  more  their  boasted  common- 
wealth. They  revived  again  a  few  months  after,  not  by  any 
exertion  of  the  people,  who  hated  alike  both  parties,  in  their 
behalf,  but  through  the  disunion  of  their  real  masters,  the 
army,  and  vented  the  impotent  and  injudicious  rage  of  a 
desperate  faction  on  all  who  had  not  gone  every  length  on 
their  side,  till  scarce  any  man  of  eminence  was  left  to  mus- 
ter under  the  standard  of  Haslerig  and  his  little  knot  of 
associates. 

§  20.  In  the  year  1659  it  is  manifest  that  no  idea  could  he 
more  chimerical  than  that  of  a  republican  settlement  in  En- 
gland. The  name,  never  familiar  or  venerable  in  English 
ears,  was  grown  iufioitely  odious ;  it  was  associated  with 
the  tyranny  of  ten  years,  the  selfish  rapacity  of  the  Rump, 
the  hypocritical  despotism  of  Cromwell,  the  arbitrary  se- 
questrations of  committee  -men,  the  iniquitous  decimations 
of  military  prefects,  the  sale  of  British  citizens  for  slavery  in 
the  West  Indies,  the  blood  of  some  shed  on  the  scaffold  with- 
out legal  trial,  the  tedious  imprisonment  of  many  with  deni- 
al of  the  habeas  corpus,  the  exclusion  of  the  ancient  gentry^ 
the  persecution  of  the  Anglican  church,  the  bacchanalian 
rant  of  sectaries,  the  morose  preciseness  of  puritans,  the  ex- 
tinction of  the  frank  and  cordial  joyousness  of  the  national 
character.  Wei*e  the  people  again  to  endure  the  mockery 
of  the  good  old  cause,  as  the  commonwealth's  men  affected 
to  style  the  interests  of  their  little  faction,  and  be  subject  to 
Lamoeit's  notorious  want  ofprinciple,  or  to  Vane's  contempt 
of  ordinances  (a  godly  mode  of  expressing  the  same  thing), 
or  to  Haslerig's  fury,  or  to  Harrison's  fanaticism,  or  to  the 
fancies  of  those  lesser  schemei-s  who,  in  this  utter  confasion 
and  abject  state  of  their  party,  were  amusing  themselves 
with  plans  ofperfect  commonwealths,  and  debating  whether 
there  should  be  a  senate  as  well  as  a  i*epresentation ;  wheth- 
er a  fixed  number  should  go  out  or  not  by  rotation ;  and  all 
those  details  of  political  mechanism  so  important  in  the  eyes 
of  theorists  ?  ^very  project  of  this  description  most  have 
wanted  what  alone  could  give  it  either  the  pretext  of  legit- 
imate existence  or  the  chance  of  permanency,  popular  con- 
sent; the  republican  party,  if  we  exclude  those  who  would 
have  had  a  protector,  and  those  fanatics  who  expected,  the 
appearance  of  Jesus  Christ,  was  incalculably  small;  not,  per- 
haps, amounting  in  the  whole  nation  to  more  than  a  few 
hundi*ed  persons. 

§  21.  The  little  court  of  Charles  at  Brussels  watched  with 
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trembliog  hope  those  convulsive  strag^ies  of  their  enemies. 
Though  the  apparent  peaceableness  ofliichard's  goveinment 
gave  them  some  mortification,  they  continued  to  spread  their 
toils  through  zealous  emissaries,  and  found  a  very  general 
willingness  to  restore  the  ancient  constitution  under  its  he- 
reditary sovereign.  Besides  the  cavaliers,  who,  though  nu- 
merous and  ardent,  were  impoverished  and  suspected,  the 
chief  presbytemns,  lords  Fairfax  and  Willoughby,  the  earls 
of  Manchester  and  Denbigh,  sir  William  Waller,  sir  George 
Booth,  sir  Ashley  Cooper,  Mr.  Popham  of  Somerset,  Mr. 
Howe  of  Gloucester,  sir  Horatio  Townshend  of  Norfolk,  with 
more  or  less  of  zeal  and  activity,  pledged  themselves  to  the 
royal  cause.  Lord  Fauconberg,  a  royalist  by  family,  who 
had  married  a  daughter  of  Cromwell,  undertook  the  impor- 
tant office  of  working  on  his  brothers-in-law,  Richard  and 
Henry,  whose  position,  in  respect  to  the  army  and  republican 
party,  was  so  hazardous.  It  seems,  in  fact,  that  Kichard, 
even  during  his  continuance  in  power,  had  not  refused  to 
hear  the  kind's  agents,  and  hopes  were  entertained  of  him ; 
yet  at  that  time  even  he  coula  not  reasonably  be  expected 
to  abandon  his  apparent  interests;  but  soon  after  his  fall, 
wliile  his  influence,  or  rather  that  of  his  father's  memory, 
was  still  supposed  considerable  with  Montagu,  Monk,  and 
Loekhart,  they  negotiated  with  him  to  procure  the  accession 
of  those  persons,  and  of  his  brother  Henry,  for  a  pension  of 
£20,000  a  year  and  a  title.  It  soon  appeared,  however,  that 
those  prudent  veterans  of  revolution  would  not  embark,  un- 
der such  a  pilot,  and  that  Richard  was  not  worth  purchasing 
on  the  lowest  terms.  Even  Henry  Cromwell,  with  whom  a 
separate  treaty  had  been  carried  on,  and  who  is  said  to  have 
determined  at  one  time  to  proclaim  the  king  at  Dublin,  from 
want  of  courage,  or,  as  is  more  probable,  of  seriousness  in 
what  must  have  seemed  so  unnatural  an  undertaking,  sub- 
mitted quietly  to  the  vote  of  parliament  that  deprived  him 
of  the  coDimand  of  Ireland. 

§  22.  The  conspiracy,  if  indeed  so  general  a  concert  for  the 
restoration  of  ancient  laws  and  liberties  ought  to  have  so 
equivocal  an  appellation,  became  ripe  in  the  summer  of  1059. 
Tne  royalists  were  to  appear  in  arms  in  different  quarters, 
several  principal  towns  to  be  seized ;  but,  as  the  moment 
drew  nigh,  the  courage  of  most  began  to  fail.  Twenty  years 
of  depression  and  continual  failure  tamed  the  spirits  of  the 
cavaliers.  The  shade  of  Cromwell  seemed  to  hover  over  and 
protect  the  wreck  of  his  greatness.  Sir  George  Booth,  al- 
most alone,  rose  in  Cheshire ;  every  other  scheme,  intended 
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to  be  executed  simultaneously,  falling  through  the  increased 
prudence  of  those  concerned,  or  the  precautions  taken  by  the 
government  on  secret  intelligence  of  the  plots ;  and  Booth, 
thus  deserted,  made  less  resistance  to  Lambert  than  perhaps 
was  in  his  power.  This  discomfiture,  of  coarse,  dampened 
the  expectations  of  the  king's  party.  The  presbyterians 
thought  themselves  ill-used  by  their  new  allies,  though  their 
own  friends  had  been  almost  equally  cautious.  In  a  less 
favorable  posture  of  affairs  these  untoward  circumstances 
might  have  ruined  Charles's  hopes ;  they  served,  as  it  was, 
to  make  it  evident  that  he  must  look  to  some  more  efficacious 
aid  than  a  people's  good  wishes  for  his  restoration. 

It  was  a  desirable  object  for  the  king  to  bring  over,  if 
possible,  some  of  the  leadera  of  the  commonwealth.    Except 
Vane,  accordingly,  and  the  decided  republicans,  there  was 
hardly  any  man  of  consequence  whom  his  agents  did  not  at- 
tempt to  gain,  or,  at  least,  from  whom  they  did  not  entertaia 
hopes.    Three  stood  at  this  time  conspicuous  above  thereat, 
not  all  of  them  in  ability,  but  in  apparent  power  of  Bervios^ 
the  royal  cause  by  their  defection — Fleetwood,  Lambert,  and 
Monk.     The  first  had  discovered,  as  far  as  his  understanding 
was  capable  of  perceiving  any  thing,  that  he  bad  been  the 
dupe  of  moi-e  crafty  men  in  the  cabals  against  Richard  Crom- 
well, whose  complete  fall  from  power  he  had  neither  designed 
nor  foreseen.     In  pique  and  vexation  he  listened  to  the  over- 
tures of  the  royalist  agents,  and  sometimes,  if  we  believe  their 
assertions,  even  promised  to  declaro  for  the  kine.    Bnt  his 
resolutions  were  not  to  be  relied  upon,  nor  was  his  infiaence 
likely  to  prove  considerable ;  though,  from  his  post  of  iieo- 
tenant-general  of  the  army,  and  long  accustomed  precedence, 
he  obtained  a  soit  of  outwai*d  credit  far  beyond  his  capacity. 
Lambert  was  of  a  very  different  stamp ;  eager,  enterprising, 
ambitious,  but  destitute  of  the  qualities  that  inspire  respect 
or  confidence.     Far  from  the  weak  enthusiasm  of  Fleetwood, 
he  gave  offense  by  displaying  less  show  of  i*eligion  tbao  the 
temper  of  bis  party  required,  and  still  more  by,a  current  sus- 
picion that  his  secret  faith  was  that  of  the  church  of  Rome, 
to  which  the  partiality  of  the  catholics  toward  him  gave  sup- 
port.   The  crafly  unfettered  ambition  of  Lambert  rendered  it 
not  unlikely  that,  finding  his  own  schemes  of  sovereignty  itn- 
practicable,  he  would  make  terms  with  the  king ;  and  there 
were  not  wanting  those  who  recommended  the  latter  to  se- 
cure his  services  by  the  offer  of  marrying  his  daughter,  bat 
it  does  not  appear  that  any  actual  overtures  were  made  on 
either  side. 
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§  23.  There  remained  one  man  of  eminent  military  reputa- 
tion, in  the  command  of  a  considerable  insulated  army,  to 
whom  the  royalists  anxiously  looked  with  alternate  hope  and 
despondency.  Monk's  early  connections  were  with  the  king^s 
party,  among  whom  he  had  been  defeated  and  taken  prisoner 
by  Fairfax  at  Namptwich.  Yet  even  in  this  peiiod  of  his 
lile  be  had  not  escaped  suspicions  of  disaffection,  which  he 
effaced  by  continuing  in  prison  till  the  termination  of  the 
war  in  England.  He  then  accepted  a  commission  from  the 
parliament  to  serve  against  the  Irish,  and  now,  falling  entire- 
ly into  his  new  line  of  politics,  became  strongly  attached  to 
Cromwell,  by  whom  he  was  left  in  the  military  government, 
or  rather  viceroyalty,  of  Scotland,  which  he  had  reduced  to 
subjection,  and  kept  under  with  a  vigorous  hand.  Upon  Oli- 
ver's death  he  wrote  a  very  sensible  letter  to  Richard  Crom- 
well, containing  his  advice  for  the  government.  He  recom- 
mends him  to  obtain  the  affections  of  the  moderate  presby- 
terian  ministers,  who  have  much  influence  over  the  people, 
to  summon  to  his  house  of  lords  the  wisest  and  most  laithful 
of  the  old  nobility  and  some  of  the  leading  gentry,  to  dimin- 
ish the  number  of  superior  officers  in  the  army  by  throwing 
every  two  regiments  into  one,  and  to  take  into  his  council  as 
his  chief  advisers  Whitelock,  St.  John,  lord  Broghill,  sir  Rich- 
ard Onslow,  Pierpoint,  and  Thurloe.  The  judiciousness  of 
this  advice  is  the  surest  evidence  of  its  sincerity,  and  must 
leave  no  doubt  on  our  minds  that  Monk  was  at  that  time 
very  far  from  harboring  any  thoughts  of  the  king's  restora- 
tion. 

But  when,  through  the  force  of  circumstances  and  the  de- 
ficiencies in  the  young  protector's  capacity,  he  saw  the  house 
of  Cromwell  forever  ^Uen,  it  was  for  Monk  to  consider  what 
course  he  should  follow,  and  by  what  means  the  nation  was 
to  be  rescued  from  the  state  of  anarchy  that  seemed  to  men- 
ace it.  That  very  different  plans  must  have  passed  through 
his  mind  before  he  commenced  his  march  from  Scotland,  it  is 
easy  to  conjecture ;  but  at  what  time  his  detei*mination  was 
finally  taken  we  can  not  certainly  pronounce.  At  the  mo- 
ment when,  with  a  small  but  veteran  army  of  7000  men,  he 
took  up  his  quarters  in  London;  it  seemed  to  be  within  his 
arbitrament  which  way  the  scale  should  preponderate.  On 
one  side  wei*e  the  wishes  of  the  nation,  but  restrained  by 
fear ;  on  the  other,  established  possession,  maintained  by  the 
8word,  but  rendered  precarious  by  disunion  and  treachery. 
It  is  certainly  very  possible  that,  by  keeping  close  to  the 
parliament,  Monk  might  have  retarded,  at  least  for  a  consid- 
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erable  time,  the  great  event  which  has  immortalized  him. 
But  it  can  hardly  be  said  that  the  king's  restoration  mras 
rather  owing  to  him  than  to  the  general  sentiments  of  the 
nation,  and  almost  the  necessity  of  circamstances,  which  had 
already  made  every  judicioas  person  anticipate  the  sole  ter- 
mination of  our  civil  discord  which  they  had  prepared. 

Whatever  might  have  been  in  the  power  of  Monk  by  ad- 
hering to  his  declarations  of  obedience  to  the  parliament,  it 
would  have  been  too  late  for  him,  after  consenting  to  the 
restoration  of  the  secluded  members  to  their  seats  on  Febm- 
ary  21, 1660,  to  withstand  the  settlement  which  it  seems  in- 
credible that  he  should  not  at  that  time  have  desired.  That 
he  continued  for  at  least  six  weeks  afterward  in  a  course  of 
astonishing  dissimulation,  so  as  to  deceive  in  a  great  meas- 
ure almost  ail  the  royalists,  who  were  distrusting  his  inten- 
tions at  the  very  moment  when  he  made  his  first  and  most 
private  tender  of  service  to  the  king  through  sir  John  Oren- 
vil  about  the  beginning  of  April,  might  at  first  seem  rather 
to  have  proceeded  from  a  sort  of  inability  to  shake  off  his  in- 
veterate reservedness  than  from  consummate  prudence  and 
discretion ;  for  any  sudden  risings  in  the  king's  favor,  or  an 
intrigue  in  the  council  of  state,  might  easily  have  brought 
about  the  Restoration  without  his  concuiTence ;  and,  even 
as  it  was,  the  language  held  in  the  house  of  commons  before 
their  dissolution,  the  votes  expunging  all  that  appeared  on 
their  journals  against  the  regal  government  and  the  house  of 
lords,  and,  above  all,  the  course  of  the  elections  for  the  new 
parliament,  made  it  sufficiently  evident  that  the  general  had 
delayed  his  assurances  of  loyalty  till  they  had  lost  a  part  of 
their  value.  It  is,  however,  a  full  explanation  of  Monk's  pub- 
lic conduct  that  he  was  not  secure  of  the  army,  chiefly  imbued 
with  fanatical  principles,  and  bearing  an  inveterate  hatred  to- 
ward the  name  of  Charles  Stuart.  In  the  beginning  of  that 
mouth  many  of  the  officers,  instigated  by  Haslerig  and  his 
friends,  had  protested  to  Monk  against  the  proceedings  of 
the  house,  insisting  that  they  should  abjure  the  king  and 
house  of  lords.  He  repressed  their  mutinous  spirit,  and  bade 
them  obey  the  parliament,  as  he  should  do.  Hence  he  re- 
doubled his  protestations  of  abhorrence  of  monarchy,  and 
seemed  for  several  weeks,  in  exterior  demonstrations,  rather 
the  grand  impediment  to  the  king's  restoration  than  the  one 
pei*son  who  was  to  have  the  credit  for  it.  Meanwhile  he 
silently  proceeded  in  displacing  the  ofiicers  whom  he  could 
least  trust,  and  disposing  the  regiments  near  to  the  metrop- 
olis or  at  a  distance,  according  to  his  knowledge  of  their 
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tempera ;  the  parliament  having  given  him  a  commiBsion  as 
lord  general  of  all  the  forces  in  the  three  kingdoms.  The 
delay  of  Monk  in  privately  assuring  the  king  of  his  fidelity 
is  still  not  easy  to  be  explained,  bat  may  have  proceeded 
from  a  want  of  confidence  m  Charles's  8eci*ecy,or  that  of  his 
counselors. 

§  24.  The  months  of  March  and  Apnl,  1660,  were  a  period 
of  extreme  inquietude,  during  which  every  one  spoke  of  the 
king's  restoration  as  imminent,  yet  none  could  distinctly  per- 
ceive by  what  means  it  would  be  effected,  and  much  less  how 
the  difficulties  of  such  a  settlement  could  be  overcome.  As 
the  moment  approached,  men  turned  their  attention  more  to 
the  obstacles  and  dangera  that  laydn  th6ir  way.  The  resto- 
ration of  a  banished  family,  concerning  whom  they  knew  little, 
and  what  they  knew  not  entirely  to  their  satisfaction,  with  ru- 
ined, perhaps  revengeful,  followers ;  the  returning  ascendency 
of  a  distressed  party,  who  had  sustained  losses  that  could  not 
be  repaired  without  fresh  changes  of  property,  injuries  that 
could  not  be  atoned  without  fresh  severities ;  the  conflicting 
pretensions  of  two  churches — one  loath  to  release  its  claim, 
the  other  to  yield  its  possession;  the  unsettled  dissensions  be- 
tween the  cix)wn  and  parliament,  suspended  only^  by  civil  war 
and  usurpation ;  all  seemed  pi*egnant  with  such  difficulties  that 
prudent  men  could  hardly  look  forward  to  the  impending  rev- 
olution without  some  hesitation  and  anxiety.  The  presby- 
terians,  generally  speaking,  had  always  been  on  their  guard 
against  an  unconditional  restoration.  They  felt  much  more 
of  hatred  to  the  prevailing  power  than  of  attachment  to  the 
house  of  Stuart,  and  had  no  disposition  to  relinquish,  either 
as  to  church  or  state  government,  those  principles  for  which 
they  had  fought  against  Charles  I.  Hence  they  began,  from 
the  very  time  that  they  entered  into  the  coalition  (that  is, 
the  spring  and  summer  of  1659),  to  talk  of  the  treaty  of  New- 
port as  if  all  that  had  passed  since  their  vote  of  the  5th  De- 
cember, 1648,  that  the  king's  concessions  were  a  sufficient 
f round  whereon  to  proceed  to  the  settlement  of  the  kingdom, 
ad  been  like  a  hideous  dream,  from  which  they  had  awak- 
ened to  proceed  exactly  in  their  former  course.  The  council 
of  state,  appointed  on  the  2dd  of  February,  two  days  after 
the  return  of  the  secluded  membera,  consisted  principally  of 
this  party.  And  there  can,  I  conceive,  be  no  question  that, 
if  Monk  had  continued  his  neutrality  to  the  last,  they  would, 
in  conjunction  with  the  new  parliament,  have  sent  over  prop- 
ositions for  the  king's  acceptance.  Meetings  were  held  of 
the  chief  presbyterian  lords,  Manchester,  Northumberland, 
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Bedford,  Say,  with  Pierpoint  (who,  finding  it  too  late  to  pre- 
vent the  king's  return,  endeavored  to  render  it  as  little  dan- 
gerous as  possible),  HoUis,  Annesley,  sir  William  Waller, 
Lewis,  and  other  leaders  of  that  party.  Monk  sometimes  at- 
tended on  these  occasions,  and  always  urged  the  most  rigid 
limitations.  His  sincerity  in  this  was  the  less  suspected,  that 
his  wife,  to  whom  he  was  notoriously  submissive,  was  entirely 
presbyterian,  though  a  friend  to  the  king;  and  his  own  pref- 
erence of  that  sect  had  always  been  declared  in  a  more  con- 
sistent and  unequivocal  manner  than  was  usual  to  his  dark 
temper. 

These  projected  limitations,  which  but  a  few  weeks  before 
Charles  would  have  thankfully  accepted,  seemed  now  intol- 
erable ;  so  rapidly  do  men  learn,  in  the  course  of  prosper- 
ous fortune,  to  scorn  what  they  just  before  hardly  presumed 
to  expect.    Those  seemed  his  friends,  not  yfho  desired  to  re- 
store him,  but  who  would  do  so  at  the  least  sacrifice  of  his 
power  and  pride.     Several  of  the  council,  and  others  in  high 
posts,  sent  word  that  thev  would  resist  the  imposition  of  un- 
reasonable terms.     Monk  himself  redeemed  his  ambiguoas 
and  dilatory  behavior  by  taking  the  restoration,  as  it  were, 
out  of  the  hands  of  the  council,  and  suggesting  the  jndicioas 
scheme  of  anticipating  their  proposals  by  the  king's  letter 
to  the  two  houses  of  parliament.    The  elections  meantime 
had  taken  a  course  which  the  faction  now  in  power  by  no 
means  regarded  with  satisfaction.    The  tide  ran  so  strongly 
for  the  kmg's  friends,  that  it  was  as  much  as  the  pi'esbyte- 
rians  could  effect,  with  the  weight  of  government  in  their 
hands,  to  obtain  about  an  equality  of  strength  with  the  cav- 
aliers in  the  convention  parliament. 

§  25.  It  has  been  a  frequent  I'eproach  to  the  conductors 
of  this  great  revolution,  that  the  king  was  restored  without 
those  terms  and  limitations  which  might  secure  the  nation 
against  his  abuse  of  their  confidence ;  so  that  it  has  become 
almost  regular  to  cast  on  the  convention  parliament,  and 
more  especially  on  Monk,  the  imputation  of  having  aban- 
doned public  liberty,  and  brought  on,  by  their  inconsiderate 
loyalty  or  self-interested  treachery,  the  misgovernment  of 
the  last  two  Stuarts,  and  the  necessity  of  their  ultimate  ex- 
pulsion. But,  as  this  is  a  very  material  part  of  our  history, 
and  those  who  pronounce  upon  it  have  not  always  a  very 
distinct  notion  either  of  what  was  or  what  could  have  been 
done,  it  may  be  worth  while  to  consider  the  matter  some- 
what more  analytically ;  confining  myself,  it  is  to  be  ob- 
served, in  the  present  chapter,  to  what  took  place  befoi'e  the 
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king's  peraonal  assumption  of  the  goveinment  on  the  29th 
of  May,  1660.  The  subsequent  proceedings  of  the  conven- 
tion parliament  fall  within  another  period. 

We  may  remark,  in  the  first  place,  that  the  unconditional 
restoration  of  Charles  11.  is  sometimes  spoken  of  in  too  hy- 
perbolical language,  as  if  he  had  come  in  as  a  sort  of  con- 
queror, with  the  laws  and  liberties  of  the  people  at  his  dis- 
cretion. Yet  he  was  restored  to  nothing  but  the  bounded 
prerogatives  of  a  king  of  England ;  bounded  by  every  an- 
cient and  modern  statute,  including  those  of  the  long  parlia- 
ment, which  had  been  enacted  for  the  subjects'  security.  If 
it  be  true,  as  I  have  elsewhere  observed,  that  the  long  par- 
liament, in  the  year  1641,  had  established,  in  its  most  essen- 
tial parts,  our  existing  constitution,  it  can  hardly  be  main- 
tained that  fresh  limitations  and  additional  secuiities  were 
absolutely  indispensable,  before  the  most  fundamental  of  all 
its  principles,  the  government  by  king,  lords,  and  commons, 
could  be  permitted  to  take  its  regular  course.  Those  who 
so  vehementlv  reprobate  the  want  of  conditions  at  the  Res- 
toration would  do  well  to  point  out  what  conditions  should 
have  been  imposed,  and  what  mischiefs  they  can  probably 
trace  from  their  omission.  They  should  be  able  also  to 
prove  that,  in  the  circumstances  of  the  time,  it  was  quite  as 
feasible  and  convenient  to  make  certain  secure  and  obliga- 
tory provisions  the  terms  of  the  king's  restoration,  as  seems 
to  be  taken  for  granted. 

§  26.  The  chief  presb^terians  appear  tq  have  considered 
the  treaty  of  Newport,  if  not  as  nt  to  be  renewed  in  every 
article,  yet  at  least  as  the  basis  of  the  compact  into  which 
they  were  to  enter  with  Charles  II.  But  were  the  conces- 
sions wrested  in  this  treaty  from  his  father,  in  the  hour  of 
peril  and  necessity,  fit  to  become  the  permanent  rules  of  the 
£nglish  constitution?  Turn  to  the  articles  prescribed  by 
the  long  parliament  in  that  negotiation.  Not  to  mention 
the  establishment  of  a  rigorous  presbytery  in  the  church, 
they  had  insisted  on  the  delusive  command  of  all  forces  by 
land  and  sea  for  twenty  yeara,  with  the  sole  power  of  levy- 
ing and  expending  the  moneys  necessary  for  their  support ; 
on  the  nomination  of  the  principal  officera  of  state  and  of 
the  judges  during  the  same  period  ;  and  on  the  exclusion  of 
the  king's  adherents  fi*om  all  trust  or  political  power.  Ad- 
mit even  that  the  insinceiity  and  aroitrary  principles  of 
Charles  L  had  rendered  necessaty  such  extraordinary  pre- 
cautions, was  it  to  be  supposed  that  the  executive  power 
should  not  revert  to  his  successor?    Better  it  were,  beyond 

16* 
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comparison,  to  maintain  the  perpetoal  exolasion  of  his  hwjc 
ly  than  to  mock  them  with  each  a  titular  crown,  the  certain 
cause  of  discontent  and  intrigae,  and  to  mingle  prematare 
distrust  with  their  professions  of  affection. 

§  27.  If,  however,  we  were  to  be  convinced  that  the  resto- 
ration was  effected  without  a  sufficient  safeguard  against 
the  future  abuses  of  royal  power,  we  must  still  allow,  on 
looking  attentively  at  the  circumstances,  that  there  were 
very  great  difficulties  in  the  way  of  any  stipulations  for  that 
purpose.    It  must  be  evident  that  any  formal  treaty  between 
Charles  and  the  £nglish  goveniment,  as  it  stood  in  -Ajpnl, 
1660,  was  inconsistent  witn  their  common  principle.    That 
government  was,  by  its  own  declarations,  only  de  &cto,  only 
temporarv;  the  return  of  the  secluded  members  to  their 
seats,  and  the  votes  they  subsequently  passed,  held  forth  to 
the  people  that  every  thing  done  since  the  force  put  on  the 
house  in  December,  1648,  was  by  an  usurpation;  the  resto- 
ration of  the  ancient  monarchy  was  implied  in  all  recent 
measures,  and  was  considered  as  out  of  all  doubt  by  the 
whole  kingdom.    But  between  a  king  of  England  and  his 
subjects  no  treaty,  as  such,  could  be  binding ;  there  was  no 
possibility  of  entering  into  stipulations  vnth  Charles,  though 
m  exile,  to  which  a  court  of  justice  would  pay  the  slightest 
attention,  except  by  means  of  acts  of  parliament.    It  ws8 
doubtless  possiole  that  the  council  of  state  might  have  ente^ 
ed  into  a  secret  agreement  with  him  on  certain  terms,  to  be 
incorporated  afterward  into  bills,  as  at  the  treaty  of  New- 
port   But  at  that  treaty  his  father,  though  in  prison,  was 
the  acknowledged  sovereign  of  England ;  and  it  is  manifest 
that  the  king's  recognition  must  precede  the  enactment  of 
any  law.    It  is  equally  obvious  that  the  contracting  parties 
would  no  longer  be  the  same,  and  that  the  conditions  that 
seemed  indispensable  to  the  council  of  state  might  not  meet 
with  the  approbation  of  parliament    It  might  occur  to  sn 
impatient  people  that  the  former  were  not  invested  with  le- 
^al  or  permanent  authority  as  coifld  give  them  any  pretext 
lor  bargaining  with  the  kin^,  even  in  behalf  of  public  liberty. 

§  28.  It  is,  I  confess,  probable  that  the  king  would  have 
accepted  almost  any  conditions  tendei'ed  to  him ;  snch  at 
least  would  have  been  the  advice  of  most  of  his  counselors; 
and  his  own  conduct  in  Scotland  was  sufficient  to  show  how 
little  any  sense  of  honor  or  dignity  would  have  stood  in  his 
way.  But  on  what  grounds  did  his  English  friends,  nay? 
some  of  the  presbvtenans  themselves,  advise  his  submissio'i 
to  the  dictates  of  that  pai*ty  ?    It  was  in  the  expectation 
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that  the  next  free  parliament,  summoned  by  his  own  writ, 
woald  undo  all  this  work  of  stipulation,  and  restore  him  to 
an  unfettered  prerogative.  And  this  expectation  there  was 
every  ground,  from  the  temper  of  the  nation,  to  entertain. 
Unless  the  convention  parliament  had  bargained  for  its  own 
perpetuity,  or  the  privy  council  had  been  made  immovable, 
or  a  military  force  independent  of  the  crown  had  been  kept 
np  to  overawe  the  people  (all  of  them  most  unconstitutional 
and  abominable  usurjmtions),  there  was  no  possibility  of 
maintaining  the  conditions,  whatever  they  might  have  been, 
from  the  want  of  which  so  much  mischief  is  iancied  to  have 
sprang.  Evils  did  take  place,  dangers  did  arise,  the  liberties 
of  England  were  once  more  impaired ;  but  these  are  far  less 
to  be  ascribed  to  the  actors  in  the  restoration  than  to  the 
next  parliament,  and  to  the  nation  who  chose  it. 

§  29.  On  the  25th  of  April  the  commons  met  and  elected 
Grimston,  a- moderate  presbyterian,  as  their  speaker.  On 
the  same  day  the  doors  of  the  house  of  lords  were  found 
open;  and  ten  peei-s,  all  of  whom  had  sat  in  1648,  took  their 
places  as  if  nothing  more  than  a  common  adjournment  had 
passed  in  the  interval.^  A  message  was  sent  down  to  the 
commons  on  April  27,  desiring  a  conference  on  the  great 
affairs  of  the  kingdom.  This  was  the  first  time  that  word 
had  been  used  for  more  than  eleven  years.  But  the  com- 
mons, in  returning  an  answer  to  this  message,  still  employed 
the  word  nation.  It  was  determined  that  the  conference 
should  take  place  on  the  ensuing  Tuesday,  the  first  of  May. 
In  this  conference  there  can  be  no  doubt  that  the  question 
of  further  securities  against  the  power  of  the  crown  would 
have  been  discussed.  But  Monk,  whether  from  conviction 
of  their  inexpedience  or  to  atone  for  his  ambiguous  delay, 
had  determined  to  prevent  any  encroachment  on  the  prerog- 
ative. He  caused  the  king's  letter  to  the  council  of  state 
and  to  the  two  houses  of  parliament  to  be  delivered  on  that 
very  day.  A  buret  of  enthusiastic  joy  testified  their  long-i-e- 
pressed  wishes ;  and,  when  the  conference  took  place  the  earl 
of  Manchester  was  instructed  to  let  the  commons  know  that 
the  lords  ^^  do  own  and  declare  that,  according  to  the  ancient 
and  fundamental  laws  of  this  kingdom,  the  government  is 
and  ought  to  be  by  king,  lords,  and  commons.''  On  the  same 
day  the  comnxpns  resolved  to  agree  in  this  vote,  and  appoint- 
ed a  committee  to  report  what  pretended  acts  and  ordinances 
were  inconsistent  with  it. 

*  These  vere  the  earls  of  Manchester,  Korthumberland,  LIdcoId,  Denhigb,  and 
Soffolk ;  lorda  Say,  Wharton,  Hansdon,  Qrey,  Maynard. 
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It  IS,  however,  so  far  from  being  true  that  this  convention 
gave  itself  np  to  a  blind  confidence  in  the  king,  that  their 
joarnals  during  the  month  of  May  bear  witness  to  a  consid- 
erable activity  in  furthering  provisions  which  the  circnm- 
stances  appeared  to  require.  They  appointed  a  committee 
on  May  3d  to  consider  of  the  king's  letter  .and  declaration, 
both  holding  forth,  it  will  be  remembered,  all  promises  of 
indemnity,  and  every  thing  that  could  tranquilize  appre- 
hension, and  to  propose  bills  acooi^dingly,  especially  for  tak- 
ing away  military  tenures.  One  bill  was  brought  into  the 
house  to  secure  lands  purchased  from  the  trustees  of  the.  late 
parliament ;  another,  to  establish  ministers  already  settled 
m  benefices ;  a  third,  for  a  general  indemnity ;  a  fourth,  to 
take  away  tenures  in  chivalry  and  wardship ;  a  fifth,  to 
make  void  all  grants  of  honor  or  estate  made  by  the  late 
or  present  king  since  May^  1642.  Finally,  on  the  verv  29th 
of  May,  we  find  a  bill  read  twice  and  committed,  ror  the 
confirmation  of  privilege  of  parliament,  Magna  Charta,  the 
Petition  of  Right,  and  other  gi-eat  constitutional  statotea. 
These  measures,  though  some  of  them  were  never  completed, 
proved  that  the  restomtion  was  not  carried  forwara  with 
so  thoughtless  a  precipitancy  and  neglect  of  liberty  as  has 
been  assei*ted. 

There  was  undoubtedly  one  very  important  matter  of 
past  contrbversy  which  they  may  seem  to  have  avoided — 
the  power  over  the  militia.  They  silently  gave  up  that  mo- 
mentous question.  Yet  it  was  become,  in  a  practical  sense, 
incomparably  more  important  that  the  representatives  of 
the  commons  should  retain  a  control  over  the  land  forces  of 
the  nation  than  it  had  been  at  the  commencement  of  the 
controversy.  War  and  usurpation  had  sown  the  dragon^s 
teeth  in  our  fields ;  and,  instead  of  the  peaceable  trained 
bands  of  former  ases,  the  citizen  soldiers  who  could  not  be 
marched  beyond  tneir  counties,  we  had  a  veteran  army  ac- 
customed to  tread  upon  the  civil  authority  at  the  bidding 
of  their  superiors,  and  used  alike  to  govern  and  obey.  It 
seemed  prodigiously  dangerous  to  give  up  this  weapon  into 
the  hands  of  our  new  sovereign.  The  experience  of  other 
countries  as  well  as  our  own  demonstratea  that  the  public 
liberty  could  never  be  secure  if  a  large  standing  army  should 
be  kept  on  foot,  or  any  standing  army  without  consent  of 
parliament.     But  this  salutary  restriction  the  convention 

Farliament  did  not  think  fit  to  propose ;  and  in  this  respect 
certainly  consider  them  as  having  stopped  short  of  ade- 
quate security. 
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§  30.  Of  Monk  himself  it  may,  I  think,  be  said  that,  if  his 
conduct  in  this  revolution  was  not  that  of  a  high-minded 
patriot,  it  did  not  deserve  all  the  reproach  that  has  been  so 
frequently  thrown  on  it.     No  one  can,  without  forfeiting  all 
pretensions  to  have  his  own  word  believed,  excuse  his  in- 
comparable deceit  and  peijnry ;  a  masterpiece,  no  doubt,  as 
it  ought  to  be  reckoned  by  those  who  set  at  naught  the  ob- 
ligations of  veracity  in  public -transactions,  of  that  wisdom 
which  is  not  from  above.    But,  in  seconding  the  public  wish 
for  the  king's  restoration,  a  step  which  few  perhaps  can  be 
so  much  in  love  with  fanatical  and  tyrannous  usurpation  as 
to  condemn,  he  seems  to  have  used  what  influence  he  pos- 
sessed— an  influence  by  no  means  commanding — to  i*ender 
the  new  settlement  as  little  injurious  as  possible  to  public 
and  private  interests.     If  he  frustrated  the  scheme  of  throw- 
ing the  executive  authority  into  the  hands  of  a  presbyterian 
oligarchy,  I,  for  one,  can  see  no  gi-eat  cause  for  censure ;  nor 
is  It  quite  reasonable  to  expect  that  a  soldier  of  fortune,  in- 
ured to  the  exercise  of  arbitrary  power,  and  exempt  from  the 
prevailing  religious  fanaticism  which  must  be  felt  or  despised, 
should  have  paitaken  a  fervent  zeal  for  liberty,  as  little  con- 
genial to  his  temperament  as  it  was  to  his  profession.    He 
certainly  did  not  satisfy  the  king,  even  in  his  first  promises 
of  support,  when  he  advised  an  absolute  indemnity,  and  the 
preservation  of  actual  interests  in  the  lands  of  the  crown  and 
church.     In  the  first  debates  on  the  bill  of  indemnity,  when 
the  case  of  the  regicides  came  into  discussion,  he  pressed  for 
the  smallest  number  of  exceptions  from  pardon ;  and,  though 
his  conduct  after  the  king's  return  displayed  his  accustomed 
prudence,  it  is  evident  that,  if  he  had  retained  great  influ- 
ence in  the  council,  which  he  assuredly  did  not,  he  would 
have  maintained  as  much  as  possible  of  the  existing  settle- 
ment in  the  church.    The  deepest  stain  on  his  memory  is  the 
production  of  Argyle's  private  letters  on  his  trial  in  Scot- 
land ;  nor,  indeed,  can  Monk  be  regarded,  upon  the  whole, 
as  an  estimable  man,  though  his  prudence  and  success  may 
entitle  him,  in  the  common  acceptation  of  the  word,  to  be 
reckoned  a  great  one. 
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CHAPTER  XI. 

FROM  THE  RESTORATION  OF  CHARLES  THE  SEC0N1>  TO 
THE  FALL  OF  THE  CABAL  ADMINISTRATION. 

i  t.  Popular  Joy  at  the  Restoration.    9  2.  Proceedings  of  the  Convention  ParHameiit. 
i  8.  Act  of  Indemnity.    Exclusion  of  the  Begicides  and  others    i  4L  Dlocoflsion 
between  the  Houses  on  it    Execution  of  Regicides,    i  6.  Restitution  of  Crown  and 
Church  Lands,    i  6.  Discontent  of  the  Royalists,    i  7.  Settlement  of  the  Rerenne. 
Abolition  of  MUitary  Tenures.    Excise  granted  instead,    i  &  Anny  disbsadtod. 
{  9.  Clergy  restored  to  their  Benefloes.    i  10.  Hopes  of  the  Presbyteziaiis  from  ths 
King,    i  11.  Projects  for  a  Compromise,    i  12.  Eing*s  Declaration  in  FsTor  of  fL 
{ 18.  Convention  Parliament  dissolved,    i  14.  Different  Complexion  of  tbe  next. 
i  16.  Condemnation  of  Vane.    Its  IiUiistice.    i  !&  Acts  replacing  the  Crown  in  its 
Prerogatives,    i  17.  Corporation  Act.    i  18.  Repeal  of  Triennial  Act.    Star-€3uun* 
ber  not  restored,    i  19.  Attachment  of  the  Parliament  to  the  Established  Cbarcfa. 
§  90.  Presbyterians  deceived  by  the  King.    Savoy  Conference,    i  81.  Act  of  Uni- 
formity,   f  29.  Syection  of  Non-conformist  Clergy,    i  28.  Hopes  of  tbe  CatbolicH. 
Bias  of  the  King  toward  them.    Resisted  by  Clarendon  and  the  ParliamenL    fiSC 
Declaration  for  Indulgence.    Objected  to  by  the  Commons,    i  SBw  Act  agafast  Goai- 
venticlee.    fi  90.  Another  of  the  same  kind,    i  27.  Diasatislliction  increaseft.    f  88l 
Private  Life  of  the  King,    fi  29.  Opposition  in  Parliament    6  SO.  Appropriation  of 
Supplies,    i  81.  Commission  of  Public  Accounts,    i  82.  Decline  of  Clarendon's  Pow- 
er.  Loss  of  the  King*s  Favor.   )  83.  Coalition  against  him.   {34.  HiBlmpeeeiinieiiL 
Some  Articles  of  it  not  nnfoonded.    Illegal  imprisonments.    SaleofDunkirlc    So- 
licitation of  French  Money,    i  86w  His  Faults  as  a  Minister.    (  80.  His  pofllUani- 
mons  Flight  and  consequent  Banishment    9  87.  Cabal  Ministry.    Scheme  of  Oosa- 
prehension  and  Indulgence,    i  88.  Triple  Alliance,    i  89.  Intrigae  with  Ftaneet. 
King*s  Desire  to  be  Absolute,    i  40.  Secret  Treaty  of  1070.    Its  Objects.    S  41.  IMf- 
ferences  between  Charles  and  Louis  as  to  the  Mode  of  its  Execution,    i  42.  FVeah 
Severities  against  Dissenters,    i  48.  Datch  War.    §  44.  Declaration  of  Indolgeoce. 
Opposed  by  Parliament  and  withdrawn,    i  4S.  Test  Act    i  40.  Fall  of  Sbafteabnij 
and  his  Colleagues. 

§  1.  It  is  univeraally  acknowledged  that  no  measure  was 
ever  more  national,  or  has  ever  pix>daoed  more  testimcmies  of 
public  approbation,  than  the  restoration  of  Charles  IL  Nor 
can  this  oe  attributed  to  the  usual  fickleness  of  the  multitnda 
For  the  late  government,  whether  under  the  parliament  or 
the  protector,  had  never  obtained  the  sanction  of  popular 
consent,  nor  could  have  subsisted  for  a  day  without  the  sap- 
port  of  the  army.  The  king's  return  seemed  to  the  people 
the  harbinger  of  a  real  liberty,  instead  of  that  bastara  com- 
monwealth which  had  insulted  them  with  its  name — ^a  liber- 
ty secure  from  enormous  assessments,  which,  even  when  law- 
fully imposed,  the  English  had  always  paid  with  reluctance, 
and  from  the  insolent  despotism  of  the  soldiery.  The  young 
and  lively  looked  forward  to  a  release  from  the  rigors  of  fa- 
naticism, and  were  too  ready  to  exchange  that  hypocritical 
austerity  of  the  late  times  for  a  licentiousness  and  impiety 
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that  became  characterratic  6(  the  present.  In  this  tnmalt  of 
exulting  hope  and  joy  thei'e  was  mnch  to  excite  anxious  fore* 
bodings  in  calmer  men ;  and  it  was  by  no  means  safe  to  pro* 
noance  that  a  change  so  generally  demanded,  and  in  most 
respects  so  expedient,  could  be  effected  without  very  serious 
sacrifices  of  public  and  particular  interests. 

§  2«  Four  subjects  of  great  importance,  and  some  of  them 
very  difficult,  occupied  the  convention  parliament  from  the 
time  of  the  king's  return  till  their  dissolution  in  the  follow- 
ing December :  a  general  indemnity  and  legal  oblivion  of  all 
that  had  been  done  amiss  in  the  late  interruption  of  govern- 
ment; an  adjustment  of  the  claims  for  reparation  which  the 
crown,  the  church,  and  private  royalists  had  to  prefer;  a  pro- 
vision for  the  king's  revenue,  consistent  with  the  abolition  of 
military  tenures;  and  the  settlement  of  the  church.    These 
were  in  effect  the  articles  of  a  sort  of  treaty  between  the 
kin^  and  the  nation,  without  some  legislative  provisions  as  to 
which,  no  stable  or  tranquil  course  of  law  could  be  expected. 
§  3.  The  king,  in  his  well-known  declaration  from  ^reda, 
dated  the  14th  of  April,  had  laid  down,  as  it  were,  certain 
bases  of  his  restoration,  as  to  some  points  which  he  knew  to 
excite  much  apprehension  in  England.    One  of  these  was  a 
free  and  general  pardon  to  all  his  subjects,  saving  only  such 
as  should  be  excepted  by  parliament.    It  had  always  been 
the  king's  expectation,  or  at  least  that  of  his  chancellor,  that 
all  who  had  been  immediately  concerned  in  his  father's  death 
should  be  delivered  up  to  punishment ;  and,  in  the  most  un- 
propitious  state  of  his  fortunes,  while  making  all  professions 
of  pardon  and  favor  to  different  parties,  he  had  constantly 
excepted  the  regicides.    Monk,  however,  had  advised,  in  his 
first  messages  to  the  king,  that  none,  or  at  most  not  above 
four,  should  be  excepted  on  this  account;  and  the  com- 
mons voted  that  not  more  than  seven  persons  should  lose 
the  benefit  of  the  indemnity  both  as  to  life  and  estate.    Yet, 
after  having  named  seven  of  the  late  king's  judges,  they  pro- 
ceeded in  a  few  days  to  add  several  more,  who  had  been  con- 
cerned in  managing  his  trial,  or  otherwise  forward  in  pro- 
moting his  death.    They  went  on  to  pitch  upon  twenty  per- 
sons, whom,  on  account  of  their  deep  concern  in  the  transac- 
tions of  the  last  twelve  years,  they  determined  to  affect  with 
penalties  not  extending  to  death,  and  to  be  determined  by 
some  future  &ct  of  parliament.    As  their  passions  grew  warm- 
er, and  the  wishes  of  the  court  became  better  known,  they 
came  to  except  from  all  benefit  of  the  indemnity  such  of  the 
king's  judges  as  had  not  rendered  themselves  to  justice  ac- 
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cording  to  the  late  proclamatiofl.  In  this  state  the  bill  of 
indemnity  and  oblivion  was  sent  up  to  the  lords.  Bat  in 
that  house  the  old  royalists  had  a  more  decisive  preponder- 
ance than  among  the  commons.  They  voted  to  except  all 
who  had  signed  the  death-warrant  aeainst  Charles  L,  or  sat 
when  sentence  was  pronounced,  and  five  others  by  name. 
Hacker,  Vane,  Lambert,  Haslerig,  and  Axtell.  They  struck 
out,  on  the  other  hand,  the  clause  reserving  Lenthall  and  the 
rest  of  the  same  class  for  future  penalties.  They  made  other 
alterations  in  the  bill  to  render  it  more  severe;  and  with 
these,  after  a  pretty  long  delay,  and  a  positive  message  from 
the  king,  requesting  them  to  hasten  their  proceedings  (an  ir- 
regularity to  which  they  took  no  exception,  and  which  in  the 
eyes  of  the  nation  was  justified  by  th)e  circumstances),  they 
returned  the  bill  to  the  commons. 

§  4.  The  vindictive  spirit  displayed  by  the  upper  faonse 
was  not  agreeable  to  the  better  temper  of  the  commons, 
where  the  presbvterian  or  moderate  party  retained  great  in- 
fluence. Though  the  king's  judges  (such  at  least  as  had 
signed  the  death-warrant)  were  equally  guilty,  it  was  con- 
sonant to  the  practice  of  all  humane  governments  to  make  a 
selection  for  capital  penalties ;  and  to  put  foity  or  fifty  per- 
sons to  death  for  that  offense  seemed  a  very  sanguinary 
courae  of  proceeding,  and  not  likely  to  promote  the  concili- 
ation and  oblivion  so  much  cried  up.  But  there  was  a  yet 
stronger  objection  to  this  severity.  The  king  had  published 
a  proclamation,  in  a  few  days  after  his  landing,  commanding 
his  father's  judges  to  render  themselves  up  within  fourteen 
days,  on  pain  ot*  bein^  excepted  from  any  pai-don  or  indem- 
nity, either  as  to  their  lives  or  estates.  Many  had  volnn- 
tarilv  come  in,  having  put  an  obvious  construction  on  this 
pi-oclamation.  It  seems  to  admit  of  little  question  that  the 
king's  faith  was  pledged  to  those  persons,  and  that  no  ad- 
vantage could  be  taken  of  any  ambiguity  in  the  proclamation, 
without  as  real  perfidiousness  as  if  the  words  had  been  more 
express.  They  were  at  least  entitled  to  be  set  at  liberty, 
and  to  have  a  reasonable  time  allowed  for  making  their  es- 
cape, if  it  were  determined  to  exclude  them  from  the  indem- 
nity. The  commons  were  more  mindful  of  the  king's  honor 
and  their  own  than  his  nearest  advisers.  But  the  violent 
royalists  were  gaining  ground  among  them,  and  it  ended  in 
a  compromise.  They  left  Hacker  and  Axtell,  who  had  been 
prominently  concerned  in  the  king's  death,  to  their  fate. 
They  even  admitted  the  exceptions  of  Vane  and  Lambert, 
contenting  themselves  with  a  joint  address  of  both  houses  to 
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the  kin^,that,  if  they  should  be  attainted,  execution  as  to  their 
lives  might  be  remitted.  Haslerig  was  saved  on  a  division 
of  141  to  11 G,  partly  through  the  intercession  of  Monk,  who 
had  pledged  his  word  to  him.  Most  of  the  king's  judges 
were  entirely  excepted ;  but  with  a  proviso  in  favor  of  such 
as  had  surrendered  according  to  the  proclamation,  that  the 
sentence  should  not  be  executed  without  a  special  act  of  par- 
liament. Others  wei*e  reserved  for  penalties  not  extenaing 
to  life,  to  be  inflicted  by  a  future  act.  About  twenty  enu- 
merated persons,  as  well  as  those  who  had  pronounced  sen- 
tence of  death  in  any  of  the  late  illegal  high  courts  of  jus- 
tice, were  rendered  incapable  of  any  civil  or  military  office. 
Thus,  after  three  months'  delay,  which  had  given  room  to  dis- 
trust the  boasted  clemency  and  forgiveness  of  the  victorious 
royalists,  the  act  of  indemnity  was  finally  passed.  Ten  per- 
sons sufiered  death  soon  afterward  for  the  murder  of  Charles 
L ;  and  three  more  who  had  been  seized  in  Holland,  after  a 
considerable  lapse  of  time.  There  can  be  no  reasonable 
ground  for  censunng  either  the  king  or  the  parliament  for 
their  punishment,  except  that  Hugh  Peters,  though  a  very 
odious  fanatic,  was  not  so  directly  implicated  in  the  king's 
death  as  many  who  escaped,  and  the  execution  of  Scrope, 
who  had  surrendered  unaer  the  proclamation,  was  an  inex- 
cusable breach  of  faith. 

§  5.  A  question  apparehtly  far  more  difficult  was  that  of  res- 
titution and  redress.  The  crown-lands,  those  of  the  church, 
the  estates  in  ceitaiu  instances  of  eminent  royalists,  had  been 
sold  by  the  authority  of  the  late  usurpers,  and  that  not  at 
very  low  rates,  considering  the  precariousness  of  the  title. 
This  naturally  seemed  a  material  obstacle  to  the  restoration 
of  ancient  rights,  especially  in  the  case  of  ecclesiastical  cor- 
porations, whom  men  are  commonly  less  disposed  to  favor 
than  private  persons.  The  clergy  themselves  had  never  ex- 
pected that  their  estates  would  revert  to  them  in  full  propri- 
ety, and  would  probably  have  been  contented,  at  the  moment 
of  the  king's  return,  to  grant  easy  leases  to  the  purchasers. 
Nor  were  the  house  of  commons,  many  of  whom  were  inter- 
ested in  these  sales,  inclined  to  let  in  the  former  owners  with- 
out conditions.  A  bill  was  accordingly  brought  into  the 
house  at  the  beginning  of  the  session  to  confiiTn  sales,  or  to 
give  indemnity  to  the  purchaser.  I  do  not  find  its  pro- 
visions more  particularly  stated.  The  zeal  of  the  royalists 
soon  caused  the  crown-lands  to  be  excepted.  But  the  house 
adhered  to  the  principle  of  composition  as  to  ecclesiastical 
property,  and  kept  the  bill  a  long  time  in  debate.    At  the 
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adjournment  in  September  the  chancellor  told  them  his  maj- 
esty had  thought  much  upon  the  business,  and  done  mncfa 
for  the  accommodation  of  many   particular   persons,  and 
doubted  not  but  that^  before  they  met  again,  a  good  prog^- 
ress  would  be  made,  so  that  the  pei'sons  concerned  woaid  be 
much  to  blame  if  they  received  not  full  satisfaction,  ptx>in- 
isin^  also  to  advise  with  some  of  the  commons  as  to  that 
settlement    These  expressions  indicate  a  design  to  take  the 
matter  out  of  the  hands  of  parliament.    For  it  was  Hyde's 
firm  resolution  to  replace  the  church  in  the  whole  of  its 
property,  without  any  other  i*egard  to  the  actual  possessors 
than  the  right  owners  should  severally  think  it  equitable  to 
display.    And  this,  as  mav  be  supposed,  proved  very  small 
Ko  further  steps  were  taken  on  the  meeting  of  parliament 
after  the  adjournment;  and  by  the  dissolution  the  parties 
were  left  to  the  common  course  of  law.    The  church,  the 
crown,  the  dispossessed  royalists,  re-entered  triumphantly  on 
their  lands :  there  were  no  means  of  repelling  the  owners' 
claim,  nor  any  satisfaction  to  be  looked  for  by  the  purchasers 
under  so  defective  a  title.    It  must  be  owned  that  the  facil- 
ity with  which  this  was  accomplished  is  a  striking  testimony 
to  the  strength  of  the  new  government  and  the  concurrence 
of  the  nation.     This  is  the  more  remarkable,  if  it  be  true,  as 
Ludlow  informs  us,  that  the  chapter  lands  had  been  sold  by 
the  trustees  appointed  by  parliament  at  the  clear  income  of 
fifteen  or  seventeen  yeara'  purchase. 

§  6.  The  great  body,  however,  of  the  suffering  cavaliers, 
who  had  compounded  for  their  delinquency  under  the  ordi- 
nances of  the  long  parliament,  or  whose  estates  had  been  tor 
a  time  in  sequestration,  found  no  remedy  for  these  losses  by 
any  process  of  law.  The  act  of  indemnity  put  a  stop  to 
any  suits  they  might  have  instituted  against  any  persons 
concerned  in  carrying  these  illegal  ordinances  into  execu- 
tion. They  were  compelled  to  put  up  with  their  poverty, 
having  the  additional  mortification  of  seeing  one  class,  name- 
ly, the  clergy,  who  had  been  engaged  in  the  same  cause,  not 
alike  in  their  foitune,  and  manv  even  of  the  vanquished  re- 

fmblicans  undisturbed  in  wealth  which,  directly  or  indirect- 
y,  they  deemed  acquired  at  their  own  expense.  They  call- 
ed the  statute  an  act  of  indemnity  for  the  king's  enemies, 
and  of  oblivion  for  his  friends.  They  murmured  at  the  in- 
gratitude of  Charles,  as  if  he  were  bound  to  forfeit  his  honor 
and  risk  his  throne  for  their  sakes.  They  conceived  a  deep 
hatred  of  Clarendon,  whose  steady  adherence  to  the  great 
principles  of  the  act  of  indemnity  is  the  most  honorable  act 
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of  his  public  life.  And  the  discontent  engendered  by  their 
disappointed  hopes  led  to  some  part  of  the  opposition  after- 
-ward  experienced  by  the  king,  and  still  more  certainly  to 
the  coalition  against  the  minister. 

g  7.  No  one  cause  had  so  eminently  contributed  to  the 
dissensions  between  the  crown  and  parliament,  in  the  two 
last  reigns,  as  the  disproportion  between  the  public  revenues 
under  a  rapidly-increasing  depreciation  in  the  value  of  mon- 
ey, and  the  exigencies,  at  least  on  some  occasions,  of  the  ad- 
ministration. There  could  be  no  apology  for  the  pai*8imo- 
nious  reluctance  of  the  commons  to  grant  supplies,  except 
the  constitutional  necessity  of  rendering  them  the  condition 
of  redress  of  grievances ;  and  in  the  present  circumstances, 
satisfied,  as  they  seemed  at  least  to  be,  with  the  securities 
they  had  obtained,  and  enamored  of  their  new  sovereign,  it 
was  reasonable  to  make  some  further  provision  for  the  cur* 
rent  expenditure.  Yet  this  was  to  be  meted  out  with  such 
prudence  as  not  to  place  him  beyond  the  necessity  of  fre- 
quent recurrence  to  their  aid.  A  committee  was  according- 
ly appointed  "  to  consider  of  settling  such  a  revenue  on  his 
majesty  as  may  maintain  the  splendor  and  grandeur  of  his 
kingly  office,  and  preserve  the  crown  from  want  and  from 
being  undervalued  by  his  neighbors."  By  their  report  it 
appeared  that  the  revenue  of  Charles  I.  from  1637  to  1641 
bad  amounted  on  an  average  to  about  £900,000,  of  which 
full  £200,000  arose  from  sources  either  not  wan*anted  by 
law  or  no  longer  available.  The  house  resolved  to  raise  the 
present  king's  income  to  £1,200,000  per  annum,  a  sum  per- 
naps  sufficient  in  those  times  for  the  ordinary  chai*ge8  of 
government.  But  the  funds  assigned  to  produce  his  reve- 
nue soon  fell  short  of  the  parliament's  calculation. 

One  ancient  fountain  that,  had  poui*ed  its  stream  into  the 
royal  treasury  it  was  now  determined  to  close  up  forever. 
The  feudal  tenures  had  brought  with  them  at  the  Conquest, 
or  not  long  after,  those  incidents,  as  they  were  usually  call- 
ed, or  emoluments  of  seigniory,  which  remained  after  the 
militarv  character  of  fiefs  had  been  nearly  effaced,  especially 
the  right  of  detaining  the  estates  of  minors  holding  m  chiv- 
alry without  accounting  for  the  profits.  This  galling  bur- 
den, incomparably  more  ruinous  to  the  tenant  than  beneficial 
to  the  lord,  it  had  long  been  determined  to  remove.  Charles, 
at  the  treaty  of  Newport,  had  consented  to  give  it  up  for  a 
fixed  revenue  of  £100,000 ;  and  this  was  almost  the  only 
part  of  that  ineffectual  compact  which  the  present  parlia- 
ment were  anxious  to  complete.    The  king,  though  likely  to 
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lose  roach  patronage  and  inflaence,  and  what  passed  with 
lawyers  for  a  high  attribute  of  his  prerogative,  could  not  de- 
cently i*efu8e  a  commutation  so  evidently  advantageous  to 
the  aristocracy.  No  great  difference  of  opinion  subsisting 
as  to  the  expediency  of  taking  away  military  tenures,  it  re- 
mained only  to  decide  from  what  resources  the  commutation 
revenue  should  spring.  Two  schemes  were  suggested;  the 
one,  a  permanent  tax  on  lands  held  in  chivalry  (which,  as 
distinguished  from  those  in  soccage,  were  alone  liable  to  the 
feudal  burdens) ;  the  other,  an  excise  on  beer  and  some  oth- 
er liquors.  It  is  evident  that  the  former  was  founded  on  s 
just  principle,  while  the  latter  transferred  a  particular  bur- 
den to  the  community.  But  the  self-interest  which  so  un- 
happily predominates  even  in  representative  assemblies,  with 
the  aid  of  the  courtiers,  who  knew  that  an  excise  increasing 
with  the  riches  of  the  country  was  far  more  desirable  for 
the  crown  than  a  fixed  land-tax,'  caused  the  former  to  be 
carried,  though  by  the  very  small  majority  of  two  voice& 
The  statute  12  Car.  U.,  c.  24,  takes  away  the  court  of  wards^ 
with  all  wardships  and  forfeitures  for  marriage  by  reason  of 
tenure,  all  pnmer  seizins  and  fines  for  alienation,  aids,  escu- 
ages,  homages,  and  tenures  by  chivalry  without  exception, 
save  the  honorary  services  of  grand  sergeanty ;  converting 
all  such  tenures  into  common  soccage.  The  same  statute 
abolishes  those  famous  rights  of  purveyance  and  pre-emption, 
the  fruitful  theme  of  so  many  complaming  parliaments;  and 
this  relief  of  the  people  from  a  general  burden  may  serve  in 
some  measure  as  an  apology  for  the  imposition  of  the  aielse. 
This  act  may  be  said  to  have  wrought  an  important  change 
in  the  spirit  of  our  constitaUon,  by  reducing  what  is  emphat- 
ically called  the  prerogative  of  the  crown,  and  which,  by  its 
practical  exhibition  in  these  two  vexatious  exercises  of  pow- 
er, wardship  and  purveyance,  kept  up  in  the  minds  of  the 
people  a  more  distinct  perception,  as  well  as  more  awe,  of 
the  monarchy,  than  could  be  felt  in  later  periods,  when  it 
has  become,  as  it  were,  merged  in  the  common  course  of  law, 
and  blended  with  the  very  complex  mechanism  of  onr  insti- 
tutions. This  great  innovation,  however,  is  properly  to  he 
referred  to  the  I'evolution  of  1641,  which  put  an  end  to  the 
court  of  star-chamber,  and  suspended  the  feudal  saperiori- 
ties.  Hence,  with  all  the  misconduct  of  the  last  two  Stnarts, 
and  all  the  tendency  toward  arbitrary  power  that  their  gov- 
ernment often  displayed,  we  must  perceive  that  the  consti- 
tution had  put  on,  in  a  very  great  degree,  its  modem  cha^ 
acter  during  that  period;  the  boundaries  of  prerogative  were 
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better  nnderstood ;  its  pretensioDs,  at  least  in  pablic,  were 
less  enormous ;  and  not  so  many  violent  and  oppressive,  cer- 
tainly not  so  many  Illegal,  acts  were  committea  toward  indi- 
vidnals  as  under  the  first  two  of  their  family. 

§  8.  In  fixing  upon  £1,200,000  as  a  competent  revenue  for 
the  crown,  the  commons  tacitly  gave  it  to  be  understood 
that  a  regular  military  force  was  not  among  the  necessities 
for  which  they  meant  to  provide.  They  looked  upon  the 
army,  notwithstanding  its  recent  services,  with  that  appre- 
hension and  jealousy  which  became  an  English  house  of 
commons.  They  were  still  supporting  it  by  monthly  assess- 
ments of  £70,000,  and  could  gain  no  relief  by  the  king's 
restoration  till  that  charge  came  to  an  end.  A  bill,  there- 
fore, was  sent  up  to  the  lords  before  their  adjournment  in 
September,  providing  money  for  disbanding  the  land  forces. 
This  was  done  during  the  recess :  the  soldiers  received  their 
arrears  with  many  fair  words  of  praise,  and  the  nation  saw 
itself,  with  delight  and  thankfulness  to  the  kin^,  released 
from  its  heavy  burdens  and  the  dread  of  serviuide.  Yet 
Charles  had  too  much  knowledge  of  foreign  countries,  where 
monarchy  flourished  in  all  its  plenitude  of  sovereign  power 
under  the  guardian  sword  of  a  standing  army,  to  part  read- 
ily with  so  favorite  an  instrument  of  Icings.  Some  of  his 
coancilors,  and  especially  the  duke  of  Yoi^,  dissuaded  him 
from  disbanding  the  army,  or  at  least  advised  his  supplying 
its  place  by  another,  ^he  unsettled  state  of  the  kmgdom 
after  so  momentous  a  revolution,  the  dangerous  audacity  of 
the  fanatical  party,  whose  enterprises  were  the  more  to  be 
guarded  against  because  they  were  founded  on  no  such  cal- 
culation as  reasonable  men  would  form,  and  of  which  the 
insurrection  of  Venner  in  November,  1660,  furnished  an  ex- 
ample, did  uitdoubtedly  appear  a  very  plausible  excuse  for 
something  more  of  a  military  protection  to  the  government 
than  yeomen  of  the  guard  and  gentlemen  pensioners.  Gen- 
eral Monk's  regiment,  called  the  Coldstream,  and  one  other 
of  horse,  were  accordingly  retained  by  the  king  in  his  serv- 
ice ;  another  was  formed  out  of  troops  brought  from  Dun- 
Idrk;  and  thus  began,  under  the  name  of  guards,  the  present 
regular  army  of  Great  Britain.  In  1662  these  amounted  to 
about  6000  men ;  a  petty  force  according  to  our  present  no- 
tions, or  to  the  practice  of  other  European  monarchies  in 
that  age,  yet  sufiicient  to  establish  an  alarming  precedent, 
and  to  open  a  new  source  of  contention  between  the  sup- 
porters of  power  and  those  of  freedom. 

So  little  essential  innovation  had  been  effected  by  twenty 
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vearB'  interraption  of  the  regular  government  in  the  oommon 
law  or  course  of  judicial  proceedings,  that,  when  the  king 
and  house  of  lords  were  restored  to  their  places,  little  more 
seemed  to  be  requisite  than  a  change  of  names.    But  wh$X 
was  true  of  the  state  could  not  be  applied  to  the  chnrefa. 
The  revolution  thera  had  gone  much  iiftrther,  and  the  ques- 
tions of  restoration  and  compromise  were  far  more  difficult 
§  9.  It  will  be  i*emembered  that  such  of  the  clergj  as 
steadily  adhered  to  the  episcopal  constitution  had  be^  ex- 
pelled from  their  benefices  by  the  long  parliament  under 
various  pretexts,  and  chiefly  for  refusing  to  take  the  cove- 
nant.   The  new  establishment  was  nominally  presbytemn. 
But  the  presbyterian  discipline  and  synodical  government 
were  very  partially  introduced ;  and,  upon  the  whole,  the 
church,  during  the  suspension  of  the  ancient  laws,  was  rath- 
er an  assemblage  of  congregations  than  a  compact  body, 
]i living  little  more  unity  than  resulted  from  their  common 
dependencv  on  the  temporal  magistrate.     In  the  time  of 
Cromwell,Vho  favored  the  independent  sectaries,  some  of 
that  denomination  obtained  livings ;  but  very  few,  I  believe, 
comparatively,  who  had  not  received  either  episcopal  or 
presoy terian  ordination.    The  right  of  private  patronage  to 
benefices,  and  that  of  tithes,  though  continually  menac^  by 
the  more  violent  party,  subsisted  without  alteration.    Mean- 
while the  episcopal  ministere,  though  excluded  from  l^al 
toleration  along  with  papists,  by  the  instrument  of  govern- 
ment under  which  Cromwell  professed  to  hold  his  power, 
obtained,  in  general,  a  sufficient  indulgence  for  the  exeroifls 
of  their  function.     Once,  indeed,  on  discovery  of  the  royalist 
conspiracy  in  1655,  he  published  a  severe  ordinance,  forbid- 
ding every  ejected  minister  or  fellow  of  a  college  to  act  as 
domestic  chaplain  or  school-master.    But  this*  was  coupled 
with  a  promise  to  show  as  much  tenderness  as  might  consist 
with  the  safety  of  the  nation  toward  such  of  the  said  per- 
sons as  should  give  testimony  of  their  good  affiection  to  the 
government ;  and,  in  point  ot  fietct,  this  ordinance  was  so  far 
from  being  rigorously  observed,  that  episcopalian  conventi* 
cles  were  openly  kept  in  London.    Cromwell  was  of  a  real- 
ly tolerant  disposition,  and  there  had  perhaps,  on  the  whole, 
been  no  period  of  equal  duration  wherein  the  catholics  them- 
selves suffered  so  little  molestation  as  under  the  protecto^ 
ate.    It  is  well  known  that  he  permitted  the  settlement  of 
Jews  in  England,  after  an  exclusion  of  nearly  three  oenta- 
ries,  in  spite  of  the  denunciations  of  some  bigoted  church- 
men and  lawyers. 
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§  10.  The  presbyterian  clergy,  though  cooperating  in  the 
king's  restoration,  experienced  very  just  apprehensions  of  . 
the  chorch  they  had  supplanted ;  and  this  was  in  fact  one 
great  motive  of  the  restnctions  that  party  was  so  anxious 
to  impose  on  him.  *  His  character  an^  sentiments  were  yet 
very  imperfectly  known  in  England;  and  much  pains  were 
taken  on  both  sides,  by  short  pamphlets,  panegyrical  or  de- 
famatory, to  i*epresent  him  as  the  best  Englishman  and  best 
protestant  of  the  age,  or  as  one  given  up  to  profligacy  and 
popery.    The  caricature  likeness  was,  we  must  now  acknowl- 
edge, more  true  than  the  other;  but  at  that  time  it  was  fair 
and  Datu]:al  to  dwell  on  the  more  pleasing  picture.     The 
preebyterians  remembered  that  he  was  what  they  called  a 
covenanted  king ;  that  is,  that,  for  the  sake  of  the  assistance 
of  the  Scots,  he  had  submitted  to  all  the  obligations,  and 
taken  all  the  oaths,  they  thought  fit  to  impose.    But  it  was 
well  known  that,  on  the  failure  of  those  prospects,  he  had  re- 
turned to  the  church  of  England,  and  that  he  was  surrounded 
by  its  zealous  adherents.    Charles,  in  his  declaration  from 
Breda,  promised  to  grant  liberty  of  conscience,  so  that  no 
man  should  be  disquieted  or  called  in  question  for  differences 
of  opinion  in  matters  of  religion  which  do  not  disturb  the 
peace  of  the  kingdom,  and  to  consent  to  such  acts  of  parlia- 
ment as  should  be  ofiei'ed  to  him  for  confirming  that  indul- 
gence.   But  he  was  silent  as  to  the  church  establishment; 
and  the  presbyterian  ministers,  who  went  over  to  present 
the  congratulations  of  their  body,  met  with  civil  language, 
but  no  sort  of  encouragement  to  expect  any  personal  iCom- 
pliance  on  the  king's  part  with  their  mode  of  worship. 

§  11.  The  moderate  party  in  the  convention  parliament, 
though  not  absolutely  of  the  presbyterian  interest,  saw  the 
danger  of  permitting  an  oppressed  body  of  churchmen  to  I'e- 
gain  their  superiority  without  some  restraint  The  actual 
incumbents  of  benefices  were,  on  the  whole,  a  respectable  and 
even  exemplary  class,  most  of  whom  could  not  be  reckoned 
answerable  for  the  legal  defects  of  their  title.  But  the  eject- 
ed ministers  of  the  Anglican  church,  who  bad  endured  for 
their  attachment  to  its  discipline  and  to  the  .crown  so  many 
years  of  poverty  and  privation,  stood  in  a  still  more  favor- 
able light,  and  had  an  evident  claim  to  restoration.  The 
commons  accordmgly,  before  the  king's  return,  prepared  a 
bill  for  confirming  and  restoring  ministers  with  tne  twofold 
object  of  replacing  in  their  benefices,  but  without  their  legal 
right  to  the  intermediate  profits,  the  episcopal  clergy  who 
by  ejection  or  forced  surrender  had  made  way  for  intruders. 
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and  at  the  same  time  of  establishing  the  possession,  thoagb 
originally  usurped,  of  those  against  whom  there  was  no  claim- 
ant living  to  dispute  it,  as  well  as  of  those  who  had  been 
presented  on  legal  vacancies.  This  act  did  not  pass  without 
opposition  from  the  Qavaliers,  who  panted  to  retaliate  the 
persecution  that  had  afflicted  their  church. 

This  legal  security,  however,  for  the  enjoyment  of  their 
livings  js^ave  no  satisfaction  to  the  scruples  of  i^onscientiom 
men.  The  episcopal  discipline,  the  Anglican  liturgy  and  cer- 
emonies, havmg  never  been  abrogated  by  law,  revived  of 
course  with  the  constitutional  monarchy ;  and  brought  witli 
them  all  the  penalties  that  the  act  of  uniformity  and  other 
statutes  had  inflicted.  The  non-confovming  clergy  threw 
themselves  on  the  king's  compassion,  or  gratitude,  or  policy, 
for  relief.  The  independents,  too  irreconcilable  to  the  estab- 
lished church  for  any  scheme  of  comprehension,  looked  only 
to  that  liberty  of  conscience  which  the  king's  declaration 
from  Breda  had  held  forth.  But  the  presbyterians  soothed 
themselves  with  hopes  of  i*etaining  their  benefices  by  some 
compromise  with  their  adversaries.  They  had  never,  gener- 
ally speaking,  embraced  the  rigid  principles  of  the  Scottish 
clergy,  and  were  willing  to  admit  what  they  called  a  moder- 
ate episcopacy.  They  offered,  accordingly,  on  the  king's  ^^ 
quest  to  know  their  terras,  a  middle  scheme,  usually  denom- 
inated Bishop  Usher's  Model;  not  as  altogether  approving 
it,  but  because  they  could  not  hope  for  any  thing  nearer  to 
their  own  views.  This  consisted,  hrst,  in  the  appointment  of 
a  suffragan  bishop  for  each  rui*al  deanery,  holding  a  monthly 
synod  of  the  presbyters  within  his  district ;  and,  secondly, 
in  an  annual  diocesan  synod  of  suffragans  and  representa- 
tives of  the  presbyters,  under  the  presidency  of  the  bidiop, 
and  deciding  upon  all  matters  before  them  by  plurality  of 
suffrages.  But,  though  such  a  system  was  inconsistent  with 
that  panty  which  the  rigid  presbyterians  maintained  to  be 
indispensable,  and  those  who  espoused  it  are  reckoned,  in  a 
theological  division,  among  episcopalians,  it  was  in  the  eyes 
of  equally  rigid  churchmen  little  better  than  a  disguised 
presbytery,  and.  a  real  subversion  of  the  Anglican  hierarchy. 

The  presbyterian  ministers,  or  rather  a  few  eminent  per- 
sons of  that  class,  proceeded  to  solicit  a  revision  of  the  lit- 
urgy, and  a  consideration  of  the  numerous  objections  which 
they  made  to  certain  passages,  while  they  admitted  the  law- 
fulness of  a  prescribed  form.  They  implored  the  king  also 
to  abolish,  or  at  least  not  to  enjoin  as  necessary,  some  of 
those  ceremonies  which  they  scrupled  to  use,  and  which,  in 
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fact,  had  been  the  original  cause  of  their  schism;  the  sur- 
plice, the  cross  in  baptism,  the  practice  of  kneeling  at  the 
commanion,  and  one  or  two  more.  A  tone  of  humble  suppli- 
cation pervades  all  their  language,  which  some  might  invid- 
iously contrast  with  their  unbending  haughtiness  in  prosper- 
ity. The  bishops  and  other  Anglican  divmes,  to  whom  their 
propositions  were  refen*ed,  met  the  offer  of  capitulation  with 
a  scornful  and  vindictive  smile.  They  held  out  not  the  least 
overture  toward  a  compromise. 

§  12.  The  king,  however,  deemed  it  expedient,  during  the 
continuance  of  a  parliament,  the  majority  of  whom  were  de- 
sirous of  union  in  the  church,  and  had  given  some  indica- 
tions of  their  disposition,  to  keep  up  the  delusion  a  little 
longer,  and  prevent  the  possible  consequences  of  despair. 
He  had  already  appointed  several  presbyterian  ministera  his 
chaplains,  and  given  them  frequent  audiences.  But  during 
the  recess  of  parliament  he  published  a  declaration,  wherein, 
after  some  compliments  to  the  ministers  of  the  presbyterian 
opinion  and  an  artful  expression  of  satisfaction  that  he  bad 
found  them  no  enemies  to  episcopacy  or  a  liturgy,  as  they 
had  been  reported  to  be,  he  announces  his  intention  to  ap- 
point a  sufficient  number  of  suffragan  bishops  in  the  larger 
dioceses ;  he  promises  that  no  bishop  should  ordain  or  exer- 
cise any  part  of  his  spiritual  jurisdiction  without  advice  and 
assistance  of  his  presbyters ;  that  no  chancellor  or  officials 
of  the  bishops  should  use  any  jurisdiction  over  the  ministry, 
nor  any  archdeacon  without  the  advice  of  a  council  of  his 
clergy;  that  the  dean  and  chapter  of  the  diocese,  together 
with  an  equal  number  of  presbyters,  annually  chosen  by  the 
clergy,  should  be  always  advismg  and  assisting  at  all  ordi- 
nations, church  censures,,  and  other  important  acts  of  spirit- 
ual jurisdiction.  He  declared  also  that  he  would  appoint  an 
equal  nqmber  of  divines  of  both  persuasions  to  revise  the  lit- 
urgy ;  desiring  that  in  the  mean  time  none  would  wholly 
lay  it  aside,  yet  promising  that  no  one  should  be  molested 
for  not  using  it  till  it  should  be  reviewed  and  reformed. 
With  regard  to  ceremonies,  he  declared  that  none  should  be 
compelled  to  receive  the  sacrament  kneeling,  nor  to  use  the 
cross  in  baptism,  nor  to  bow  at  the  name  of  Jesus,  nor  to 
wear  the  surplice  except  in  the  royal  chapel  and  in  cathe- 
drals, nor  should  subscription  to  articles  not  doctrinal  be  re- 
quired. He  renewed  also  his  declaration  from  Breda,  that 
DO  man  should  be  called  in  question  for  differences  of  relig- 
ions opinion  not  disturbing  the  peace  of  the  kingdom. 

Though  many  of  the  presbyterian  party  deemed  this  mod* 
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ification  of  Anglican  episcopacy  a  departure  from  their  no- 
tions of  an  apostolic  church,  and  inconsistent  with  their  cov- 
enant, the  majority  would  doubtless  have  acquiesced  in  so 
extensive  a  concession  from  the  ruling  power.  If  faithfully 
executed  according  to  its  apparent  meaning,  it  does  not  seem 
that  the  declaration  falls  very  short  of  their  own  proposal, 
the  scheme  of  Usher.  The  high-churchmen,  indeed,  woald 
have  murmured  had  it  been  made  effectual  But  such  is 
were  nearest  the  king's  councils  well  knew  that  nothbg  else 
was  intended  by  it  than  to  scatter  dust  in  men's  eyes,  and 
to  prevent  the  interference  of  parliament.  This  was  soon 
rendered  manifest,  when  a  bill  to  render  the  king's  declara- 
tion effectual  was  vigorously  opposed  by  the  courtiers,  and 
rejected  on  a  second  reading  by  183  to  157.  Nothing  could 
more  forcibly  demonstrate  an  intention  of  breaking  faith  with 
the  presby terians  than  this  vote.  For  the  king's  declaration 
was  repugnant  to  the  act  of  uniformity  and  many  other  stat- 
utes, so  that  it  could  not  be  carried  into  effect  without  the 
authority  of  parliament,  unless  by  means  of  such  a  general 
dispensing  power  as  no  parliament  would  endure.  And  it 
is  impossible  to  question  that  a  bill  for  confirming  it  would 
have  easilv  passed  through  this  house  of  commons  had  it  not 
been  for  the  resistance  of  the  goverament. 

§  13.  Charles  now  dissolved  the  convention  parliament, 
having  obtained  from  it  what  was  immediately  necessary, 
but  well  aware  that  he  could  better  accomplish  his  objects 
with  another.  It  was  studiously  inculcated  by  the  royalist 
lawyers,  that,  as  this  assembly  had  not  been  summoned  by 
the  king's  writ,  none  of  its  acts  could  have  any  real  validity, 
except  by  the  confirmation  of  a  true  parliament.  This  doc- 
trine, being  applicable  to  the  act  of  indemnity,  left  the  king- 
dom in  a  pi-ecaiiouB  condition  till  an  undeniable  security 
could  be  obtained,  and  rendered  the  dissolution  almost  nec- 
essary. Another  parliament  was  called,  of  very  different 
composition  from  tne  last  Possession  and  the  standing  or- 
dinances against  royalists  had  enabled  the  secluded  mem- 
bers of  1648 — that  is,  the  adherents  of  the  long  parliament— 
to  stem  with  some  degree  of  success  the  impetuous  tide  of 
loyalty  in  the  last  elections,  and  put  them  almost  upon  an 
equality  with  the  couit.  But  in  the  new  assembly  cavaliers 
and  the  sons  of  cavaliers  entirely  predominated ;  the  great 
families,  the  ancient  gentry,  the  episcopal  clei^y,  resumed 
their  influence ;  the  presbyteriaus  and  sectarians  feared  to 
have  their  offenses  remembered ;  so  that  we  may  rather  be 
surprised  that  about  fifty  or  sixty  who  had  belonged  to  the 
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opposite  side  found  places  in  such  a  parliament,  than  that  its 
general  comf>lexion  should  be  decidedly  royalist.  The  pres- 
byterian  faction  seemed  to  lie  prostrate  at  the  feet  of  those 
oyer  -whom  they  had  so  long  triumphed,  without  any  force 
of  arms  or  civil  convulsion,  as  if  the  king  had  been  brought 
in  against  their  will.  Nor  did  the  cavaliers  &il  to  treat 
them  as  enemies  to  monarchy,  though  it  was  notorious  that 
the  restoration  was  chiefly  owing  to  their  endeavors.  * 

§  14.  The  new  parliament  gave  the  first  proofs  of  their 
disposition  by  votmg  that  all  their  members  should  receive 
the  sacrament  on  a  certain  day  according  to  the  rites  of  the 
church  of  England,  and  that  the  solemn  league  and  cove- 
nant should  be  burned  by  the  common  hangman.  They  ex- 
cited still  more  serious  alarm  by  an  evident  reluctance  to 
confirm  the  late  act  of  indemnity,  which  the  king  at  the 
opening  of  the  session  had  pressed  upon  their  attention. 
Those  who  had  suffered  the  sequestrations  and  other  losses 
of  a  vanquished  paity  could  not  endure  to  abandon  what 
they  reckoned  a  just  reparation.  But  Clarendon  adhered 
with  equal  integrity  and  prudence  to  this  fundamental  prin- 
ciple of  the  Restoration  ;  and,  after  a  strong  message  from 
the  king  on  the  subject,  the  commons  were  content  to  let 
the  bill  pass  with  no  new  exceptions.  They  gave,  indeed, 
some  relief  to  the  ruined  cavaliei'd  by  voting  £60,000  to  be 
distributed  among  that  class ;  but  so  inadequate  a  compen- 
sation did  not  assuage  their  discontents. 

§  15.  It  has  been  mentioned  above  that  the  late  house  of 
commons  had  consented  to  the  exception  of  Vane  and  Lam- 
bert from  indemnity  on  the  king's  promise  that  they  should 
not  suffer  death.  They  had  lain  in  the  tower  accordingly, 
without  being  brought  to  trial.  The  regicides  who  had 
come  in  under  the  proclamation  were  saved  from  capital 
punishment  by  the  former  act  of  indemnity.  But  the  pres- 
ent parliament  abhorred  this  lukewarm  lenity.  A  bill  was 
brought  in  for  the  execution  of  the  king's  judges  in  the 
Tower;  and  the  attorney-general  was  requested  to  proceed 
against  Vane  and  Lambert  The  former  was  dropped  in  the 
house  of  lords;  but  those  formidable  chiefs  of  the  common- 
wealth were  brought  to  trial.  Their  indictments  alleged 
aa  overt  acts  of  high  treason  against  Charles  U.,  their  exer- 
cise of  civil  and  military  functions  under  the  usurping  gov- 
ernment ;  though  not,  as  far  as  appears,  expressly  directed 
against  the  king's  authority,  and  certainly  not  against  his  per- 
son. Under  such  an  accusation  many  who  had  been  the  most 
earnest  in  the  king's  restoration  might  have  stood  at  the  bar. 
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Tlie  oondemnation  of  sir  Henry  Vane  was  very  qnesiion- 
able,  even  according  to  the  letter  of  the  law.  It  was  plainly 
repugnant  to  its  spirit.  An  excellent  statute  enacted  under 
Henry  VIL,  assured  a  perfect  indemnity  to  all  persons  obey- 
ing a  king  for  the  time  being,  however  defective  his  title 
might  come  to  be  considered  when  another  claimant  should 
gain  possession  of  the  throne.  It  established  the  duty  of 
^allegiance  to  the  existing  government  upon  a  general  prio- 
ciple;  but  in  its  terms  it  certainly  presumed  that  govern- 
ment  to  be  a  monarchy.  This  funnshed  the  judges  upon 
the  trial  of  Vane  with  a  distinction,  of  which  they  willingly 
availed  themselves.  They  proceeded,  however,  beyond  all 
bounds  of  constitutional  precedents  and  of  common  sense 
when  they  determined  that  Charles  IL  had  been  king  de  fso- 
to  as  well  as  de  jure  from  the  moment  of  his  father^  death, 
though,  in  the  words  of  their  senseless  sophistry,  ^'  kept  oat 
of  the  exercise  of  his  royal  authonty  by  traitors  and  rebels." 
We  may  consider,  therefore,  the  execution  of  Vane  as  one 
of  the  most  reprehensible  actions  of  this  bad  reign.  It  not 
only  violated  the  assurance  of  indemnity,  but  introduced  a 
principle  of  sanguinary  proscription,  which  would  render  the 
return  of  what  is  called  legitimate  government,  under  any 
circumstances,  an  intolerable  curse  to  a  nation. 

The  king  violated  his  promise  by  the  execution  of  Vane, 
as  much  as  the  judges  strained  the  law  by  his  conviction. 
He  had  assured  the  last  parliament,  in  answer  to  their  ad- 
dress, that,  if  Vane  and  Lambert  should  be  attainted  bylaw, 
he  would  not  suffer  the  sentence  to  be  executed.  We  have 
on  record  a  remarkable  letter  of  the  king  to  his  minister, 
wherein  he  expresses  his  resentment  at  Yane^s  bold  de- 
meanor during  his  trial,  and  intimates  a  wish  for  his  death, 
though  with  some  doubts  whether  it  could  be  honorably 
done.  Doubts  of  such  a  natura  never  lasted  long  with  this 
prince ;  and  Vane  suffered  the  week  after.  Lambert,  whose 
submissive  behavior  had  furnished  a  contrast  with  that  of 
Vane,  was  sent  to  Guernsey,  and  remained  a  prisoner  for 
thirty  years. 

§  16.  No  time  was  lost,  as  might  be  expected  from  the 
temper  of  the  commons,  in  i-eplacing  the  throne  on  its  con- 
stitutional basis  after  the  rnoe  encroachments  of  the  long 
parliament.  They  declared  that  there  was  no  legislative 
uower  in  either  or  both  houses  without  the  king;  that  the 
league  and  covenant  was  unlawfully  imposed ;  that  the  sole 
supreme  command  of  the  militia,  and  of  all  forces  by  sea  and 
land,  had  ever  been  by  the  laws  of  £ngland  the  undoubted 
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right  of  the  crown ;  that  neitlier  house  of  pavlianient  could 
pretend  to  it,  nor  could  lawfully  levy  any  war,  offensive  or 
defensive,  against  bis  majesty.  These  last  words  appeared 
to  go  to  a  dangerous  length,  and  to  sanction  the  suicidal 
doctrine  of  absolute  non-resistance.  They  made  the  law  of 
high  treason  more  strict  during  the  king^s  life,  in  pursuance 
of  a  precedent  in  the  reign  of  Elizabeth.  They  restored 
the  bishops  to  their  seats  in  the  house  of  lords;  a  step  which 
the  last  parliament  would  never  have  been  induced  to  take, 
but  which  met  with  little  opposition  from  the  present.  The 
reaiembrance  of  those  tumultuous  assemblages  which  had 
overawed  their  predecessors  in  the  winter  of  1641,  and  at 
other  times,  produced  a  law  against  disorderly  petitions. 
This  statute  provides  that  no  petition  or  address  shall  be 
presented  to  the  king  or  either  house  of  parliament  by  more 
than  ten  persons ;  nor  shall  any  one  procure  above  twenty 
persons  to  consent  or  set  their  hands  to  any  petition  for  al- 
teration of  matters  established  by  law  in  church  or  state, 
unless  with  the  previous  order  of  three  justices  of  the  coun- 
ty, or  the  major  part  of  the  grand  jury. 

§  17.  Thus  far  the  new  parliament  might  be  said  to  have 
acted  chiefly  on  a  principle  of  repairing  the  breaches  I'ecent- 
ly  made  in  our  constitution,  and  of  re-establishing  tho  just 
boundaries  of  the  executive  power ;  nor  would  much  objec- 
tion have  been  offered  to  their  measures,  had  they  gone  no 
farther  in  the  same  course.  The  act  for  regulating  corpora- 
tions is  much  more  questionable,  and  displayed  a  determina- 
tion to  exclude  a  considerable  portion  of  the  community  from 
their  civil  rights.  It  enjoined  all  magistrates  and  persons 
bearing  offices  of  trust  in  corporations  to  swear  that  they  be- 
lieved it  unlawful,  on  any  pretense  whatever,  to  take  arms 
against  the  king,  and  that  they  abhorred  the  traitorous  posi- 
tion of  bearing  arms  by  his  authority  against  hispei-son,  or 
against  those  that  are  commissioned  by  him.  They  were 
also  to  renounce  all  obligation  arising  out  of  the  oath  called 
the  solemn  league  and  covenant ;  in  case  of  refusal,  to  be 
immediately  removed  from  office.  Those  elected  in  future 
were,  in  addition  to  the  same  oaths,  to  have  received  the  sac- 
rament within  one  year  before  their  election  according  to  the 
rites  of  the  English  church.  These  provisions  struck  at  the 
heart  of  the  Presbyterian  party,  whose  strength  lay  in  the 
little  oligarcnfcs  of  corporate  towns,  which  directly  or  indi- 
rectly returned  to  parliament  a  very  large  proportion  of  its 
memoers.  Yet  it  rarely  happens  that  a  political  faction  is 
crushed  by  the  terrore  of  an  oath.    Many  of  the  more  rigid 
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presbyterians  refused  the  conditions  imposed  by  this  act; 
bat  the  majority  found  pretexts  for  qualifying  tbemselvesw 

§  18.  It  could  not  yet  be  said  that  this  loyal  assembly  had 
meddled  with  those  safeguards  of  public  liberty  which  had 
been  erected  by  their  great  predecessor  in  1641.  The  laws 
that  Falkland  and  Hampden  had  combined  to  provide,  those 
bulwarks  against  the  ancient  exorbitance  of  prerogative, 
stood  unscathed ;  threatened  from  afar,  but  not  yet  betrayed 
by  the  garrison.  But  one  of  these,  the  bill  for  triennial  par- 
liaments, wounded  the  pride  of  royalty,  and  gave  scandal  to 
its  worshiped ;  not  so  much  on  account  of  its  object,  as  of 
the  securities  provided  against  its  violation.  Bills  were  ac- 
cordingly more  than  once  ordered  to  be  brought  in  for  re- 
pealing the  triennial  act ;  but  no  further  steps  were  taken 
till  the  king  thought  it  at  length  necessary,  in  the  year  1664, 
to  give  them  an  intimation  of  his  desires.  The  commons 
were  sufficiently  compliant  to  pass  a  bill  for  the  repeal  of 
that  which  had  been  enacted  with  unanimous  consent  m  1641. 
The  preamble  recites  the  said  act  to  have  been  *'  in  deroga- 
tion of  his  majesty's  just  rights  and  prerogative  inherent  ia 
the  imperial  crown  of  this  realm  for  the  calling  and  assem- 
bling of  parliaments.''  The  bill  then  repeals  and  annuls 
every  clause  and  article  in  the  fullest  manner ;  yet,  with  an 
inconsistency  not  uuusual  in  our  statutes,  adds  a  provision 
that  parliaments  shall  not  in  future  be  intermitted  lor  above 
three  years  at  the  most.  This  clause  is  evidently  framed  in 
a  different  spirit  from  the  original  bill,  and  may  be  attributed 
to  the  influence  of  that  party  in  the  house  which  had  began 
to  oppose  the  coui*t,  and  already  showed  itself  in  considera- 
ble strength.  Thus  the  effect  of  this  compromise  was,  that 
the  law  of  the  long  parliament  subsisted  as  to  its  principle, 
without  those  unusual  clauses  which  had  been  enacted  to 
render  its  observance  secure.  The  king  assured  them,  in 
giving  his  assent  to  the  repeal,  that  he  would  not  be  a  day 
more  without  a  parliament  on  that  account.  Some  parties 
were  anxious  to  restore  the  two  great  levers  of  preroj^ative, 
the  courts  of  star-chamber  and  high  commission ;  but  it  may 
be  questionable  whether,  even  amidst  the  fervid  loyalty  of 
1661,  the  house  of  commons  would  have  concurred  in  re-es- 
tablishing the  star-chamber.  They  had  taken  marked  pre- 
cautions in  passing  an  act  for  the  restoration  of  ecclesiastical 
jurisdiction,  that  it  should  not  be  construed#l>  restore  the 
high-commission  court,  or  to  give  validity  to  the  canons  ot 
1640,  or  to  enlarge  in  any  manner  the  ancient  authoritjr  of 
the  church.    A  tribunal  still  more  formidable  and  obnoxions 
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would  hardly  have  found  favor  with  a  body  of  men  who,  as 
their  behavior  shortly  demonstrated,  might  rather  be  taxed 
with  passion  and  vindictiveness  toward  a  hostile  faction, 
than  a  deliberate  willingness  to  abandon  their  English  rights 
and  privileges. 

§  19.  The  striking  characteristic  of  this  parliament  was  a 
zealoQS  and  intolerant  attachment  to  the  established  church, 
not  losing  an  atom  of  their  aversion  to  popery  in  their  ab- 
horrence of  protestant  dissent.  In  every  former  parliament 
since  the  Reformation,  the  countiy  party  (if  I  may  use  such 
a  word,  by  anticipation,  for  those  gentlemen  of  landed  estates 
who  owed  their  seats  to  their  provincial  importance,  as  dis- 
tinguished from  courtiers,  lawyers,  and  dependents  on  the 
nobility),  had  incurred  with  rigid  churchmen  the  reproach 
of  puritanical  affections.  They  were  implacable  against 
popery,  but  disposed  to  far  more  indulgence  with  respect  to 
non-conformity  than  the  very  different  maxims  of  Elizabeth 
and  her  successors  would  permit.  Yet  it  is  obvious  that  the 
puritan  commons  of  James  I.  and  the  high-church  commons 
of  Charles  IL  were  composed,  in  a  great  measure,  of  the  same 
families,  and  entirely  of  the  same  classes.  But,  as  the  arro- 
gance of  the  prelates  had  excited  indignation,  and  the  suffer- 
ings of  the  scrupulous  clergy  begotten  sympathy  in  one  age, 
so  the  reversed,  scenes  of  the  last  twenty  years  had  given  to 
the  former,  or  their  adherents,  the  advantage  of  enduring  op- 
pression with  humility  and  fortitude,  and  displayed  in  the 
latter,  or  at  least  many  of  their  number,  those  odious  and 
malevolent  qualities  which  adversity  had  either  concealed 
or  rendered  less  dangerous.  The  gentry,  connected  for  the 
most  part  by  birth  or  education  with  the  episcopal  clergy, 
could  not  for  an  instant  hesitate  between  the  ancient  estab- 
lishment and  one  composed  of  men  whose  eloquence  in  preach-* 
ing  was  chiefly  directed  toward  the  common  people,  and  pre- 
supposed a  degree  of  enthusiasm  in  the  hearer  which  the 
higher  classes  rarely  possessed.  They  dreaded  the  wilder 
sectaries,  foes  to  property,  or  at  least  to  its  political  influence, 
as  much  as  to  the  regal  constitution ;  and  not  unnaturally, 
though  without  perfect  fairness,  confounded  the  presbyterian 
or  moderate  non-conformist  in  the  motley  crowd  of  fanatics, 
to  many  of  whose  tenets  he  at  least  more  approximated  than 
the  church  of  England  minister. 

§  20.  There»  is  every  reason  to  presume,  as  I  have  already 
remarked,  that  the  king  had  no  intention  but  to  deceive  the 
Presbyterians  and  their  friends  in  the  convention  parliament 
py  his  declaration  of  October,  1660.    He  proceeded,  after  the 
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dissolution  of  that  assembly,  to  fill  up  the  number  of  bishops, 
-who  had  been  reduced  to  nine,  but  with  no  further  mention 
of  Buifragans,  or  of  the  council  of  presbyters,  which  had  heen 
announced  in  that  declaration.    It  would  have  been,  how- 
ever, too  flagrant  a  breach  of  promise  if  some  show  had  do( 
been  made  of  desiring  a  reconciliation  on  the  subordinate  de- 
tails of  religious  ceremonies  and  the  liturgy.    This  produced 
a  conference  held  at  the  Savoy,  in  May,  1661,  between  twen- 
ty-one Anglican  and  as  many  pi*esby terian  divines :  the  latter 
were  called  upon  to  propose  their  objections;  it  being  the 
part  of  the  others  to  defend.    They  brought  forward  so  long 
a  list  as  seemed  to  raise  little  hope  of  agreement.     Some  of 
these  objections  to  the  service,  as  may  be  imagined,  were 
rather  captious  and  hypercritical ;  yet  in  many  cases  they 
pointed  out  real  defects.     As  to  ceremonies,  they  dwelt  on 
the  same  scruples  as  had  from  the  beginning  of  Elizabeth's 
reign  produced  so  unhappy  a  discordance,  and  had  become 
inveterate  by  so  much  persecution.     The  conference  was 
managed  with  gi'eat  mutual  bitterness  and  recrimination; 
the  one  party  stimulated  by  vindictive  hatred  and  the  natu- 
ral arrogance  of  power;  the  other  irritated  by  the  manifest 
design  of  breaking  the  king's  faith,  and  probably  by  a  sense 
of  their  own  improvidence  in  ruining  themselves  by  his  res- 
toration.   The  chief  blame,  it  can  not  be  dissembled,  ought 
to  fall  on  the  churchmen.    An  opportunity  was  afforded  of 
healing,  in  a  very  gi*eat  measure,  that  schism  and  separation 
which,  if  they  are  to  be  believed,  is  one  of  the  worst  evils 
that  can  befall  a  Christian  community.    They  had  it  in  their 
power  to  retain,  or  to  expel,  a  vast  number  of  worthy  and  la- 
borious ministers  of  the  gospel,  with  whom  they  had,  in  their 
own  estimation,  no  essential  ground  of  difference.    The  Savoy 
conference  broke  up  in  anger,  each  party  more  exasperated 
and  more  irreconcilable  than  before.     This,  indeed,  has  been 
the  usual  consequence  of  attempts  to  bring  men  to  an  un- 
derstanding on  i*eligions  differences  by  explanation  or  com- 
promise. 

§  21.  A  determination  having  been  taken  to  adanit  of  no 
extensive  comprehension,  it  was  debated  by  the  government 
whether  to  make  a  few  alterations  in  the  liturgy,  or  to  re- 
store the  ancient  service  in  every  particular.  The  former 
advice  prevailed,  though  with  no  desire  or  expectation  of 
conciliating  any  scrupulous  persons  by  the  amendments  in- 
troduced. These  were  by  no  means  numerous,  and  in  some 
instances  rather  chosen  in  order  to  irritate  and  mock  the  op- 
posite party  than  from  any  compliance  with  their  prejudices. 
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It  is,  indeed,  very  probable,  from  the  temper  of  the  new  parlia- 
ment, that  they  would  not  have  come  into  more  tolerant  and 
healing  measures.  When  the  act  of  uniformity  was  brought 
into  the  house  of  lords,  it  was  found  not  only  to  restore  all 
the  ceremonies  and  other  matters  to  which  objection  had 
been  taken,  but  to  contain  fresh  clauses  more  intolerable  than 
the  rest  to  the  presbyterian  clergy.  One  of  these  enacted 
that  not  only  every  beneficed  minister,  but  fellow  of  a  col- 
lege, or  even  school-master,  should  declare  his  unfeigned  as- 
sent and  consent  to  all  and  every  thing  contained  in  the  book 
of  common  prayer.  These  words,  however  capable  of  being 
eluded  and  explained  away,  as  such  subscriptions  always  are, 
seemed  to  amount,  in  common  use  of  language,  to  a  com- 

Elete  ap]>robation  of  an  entire  volume,  such  as  a  man  of  sense 
ardly  gives  to  any  book,  and  which,  at  a  time  when  scrupu- 
lous persons  were  with  great  difficulty  endeavoring  to  recon- 
cile themselves  to  submission,  placed  a  new  stumbling-block 
in  their  way,  which,  without  abandoning  their  integrity,  they 
fonnd  it  impossible  to  surmount. 

The  temper  of  those  who  chiefly  managed  church  afiaii-s 
at  this  period  displayed  itself  in  another  innovation  tending 
to  the  same  end.  It  had  been  not  unusual  from  the  very 
beginnings  of  our  Reformation  to  admit  ministers  ordained 
in  foreign  protestant  churches  to  benefices  in  England.  No 
re-ordination  had  ever  been  practiced  with  respect  to  those 
who  had  received  the  imposition  of  hands  in  a  regular  church ; 
and  hence  it  appears  that  the  church  of  England,  whatever 
tenets  might  latterly  have  been  broached  in  controversy,  did 
not  consider  the  ordination  of  presbyters  invalid.  Though 
snch  ordinations  as  had  taken  place  during  the  late  troubles, 
and  by  vii-tue  of  which  a  great  part  of  the  actual  clergy  were 
in  possession,  were  evidently  irregular,  on  the  supposition 
that  the  English  episcopal  church  was  then  in  existence;  yet, 
if  the  argument  from  such  great  convenience  as  men  call 
necessity  was  to  prevail,  it  was  surely  worth  while  to  suffer 
them  to  pass  without  question  for  the  present,  enacting  pro- 
visions, if  such  were  required,  for  the  future.  But  this  did 
not  fall  in  with  the  passion  and  policy  of  the  bishops,  who 
fband  a  pretext  for  their  worldly  motives  of  action  in  the 
supposed  divine  right  and  necessity  of  episcopal  succession. 
It  was  therefore  enacted  in  the  statute  for  uniformity  that 
no  person  should  hold  any  preferment  in  England  without 
having  received  episcopal  ordination. 

§  22.  The  new  act  of  uniformity  succeeded  to  the  utmost 
wishes  of  its  promoters.    It  provided  that  every  minister 

17* 
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should,  befoi*e  the  feast  of  St.  Bartholomew;  1662,  publicly 
declare  bis  assent  and  consent  to  every  thing  contained  in 
the  book  of  common  prayer,  on  pain  of  being  ipso  facto  de 
prived  of  his  benefice.  Though  even  the  long  parliament 
had  reserved  a  fiflh  of  the  profits  to  those  who  were  rejected 
for  refusing  the  covenant,  no  mercy  could  be  obtained  from 
the  still  greater  bigotry  of  the  present.  When  the  day  of 
St.  Bartholomew  came,  about  2000  pereons  resigned  their 
preferments  rather  than  stain  their  consciences  by  compli- 
ance— an  act  to  which  the  more  liberal  Anglicans,  after  the 
bitteraess  of  immediate  passions  had  passed  away,  have  ac- 
corded that  praise  which  is  due  to  heroic  virtue  in  an  enemy. 
It  may  justly  be  said  that  the  episcopal  clergy  had  set  aa 
example  of  similar  magnanimity  m  refusing  to  take  the  cov- 
enant. Both  of  them  afford  stnking  contrasts  to  the  pliancy 
of  the  English  church  in  the  greater  question  of  the  preced- 
ing century,  and  bear  witness  to  a  remarkable  integrity  and 
consistency  of  principle. 

No  one  who  has  any  sense  of  honesty  and  plain  dealing 
can  pretend  that  Charles  did  not  violate  the  spirit  of  his  dec- 
larations, both  that  from  Breda  and  that  which  he  published 
in  October,  1660.  It  is  idle  to  say  that  those  declarations 
were  subject  to  the  decision  of  parliament,  as  if  the  crown 
had  no  sort  of  influence  in  that  assembly,  nor  even  any  means 
of  making  its  inclinations  known.  He  had  urged  them  to 
confirm  the  act  of  indemnity,  wherein  he  thought  his  honor 
and  security  concei'ned :  was  it  less  easy  to  obtain,  or  at  least 
to  ask  for,  their  concurrence  in  a  comprehension  or  tolera- 
tion of  the  presby terian  clergy  ?  Yet,  after  mocking  those 
pei*sons  with  pretended  favor,  and  even  offering  bishopiics 
to  some  of  their  number  by  way  of  purchasing  their  defec- 
tion, the  kin^  made  no  effort  to  mitigate  the  provisions  of 
the  act  of  uniformity ;  and  Clarendon  strenuously  supported 
them  through  both  houses  of  parliament  This  behavior  in 
the  minister  sprang  from  real  bigotry  and  dislike  of  the  pres- 
byterians;  but  Charles  was  influenced  by  a  very  different 
motive,  which  had  become  the  secret  spring  of  all  his  policy. 
This  requires  to  be  fully  explained. 

§  23.  Charles,  during  his  misfortunes,  had  made  repeated 
promises  to  the  pope  and  the  great  catholic  princes  of  relax- 
ing the  penal  laws  as^ainst  his  subjects  of  that  religion- 
promises  which  he  well  knew  to  be  the  necessary  condition 
of  their  assistance.  And,  though  he  never  received  any  suc- 
cor which  could  demand  the  performance  of  these  assurances, 
his  desire  to  stand  well  with  Fr^qce  and  Spain,  as  well  as  a 
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sense  of  what  was  really  due  to  the  English  catholics,  would 
have  disposed  him  to  grant  every  indulgence  which  the  tem- 
per of  his  people  should  }>ei-mit.  The  laws  were  highly  se- 
vere, in  some  cases  sanguinary ;  they  were  enacted  m  very 
different  tihies,  from  plausible  motives  of  distrust,  which  it 
would  be  now  both  absurd  and  ungrateful  to  i-etain.  The 
catholics  had  been  the  most  strenuous  of  the  Jate  king's  ad- 
herents, the  greatest  sufferers  for  their  loyalty.  There  can 
be  no  sort  of  doubt  that  the  king's  natural  facility,  and  ex- 
emption from  all  prejudice  in  favor  of  established  laws,  would 
have  led  him  to  afford  every  indulgence  that  could  be  de- 
manded to  his  catholic  subjects,  many  of  whom  were  his  com- 
panions or  his  counselors,  without  any  propensity  toward 
their  religion.  But  it  is  momlly  certain  that  during  the  pe- 
riod of  his  banishment  he  had  imbibed,  as  deeply  and  seri- 
ously as  the  character  of  his  mind  would  permit,  a  persua- 
sion that,  if  any  scheme  of  Christianity  were  true,  it  could 
only  be  found  in  the  bosom  of  an  infallible  church ;  though 
he  was  never  reconciled,  according  to  the  formal  profession 
which  she  exacts,  till  the  last  hours  of  his  life.  Ine  secret, 
however,  of  his  inclinations,  though  disguised  to  the  world 
by  the  appearance,  and  probably  sometimes  more  than  the 
appearance,  of  carelessness  and  infidelity,  could  not  be  wholly 
concealed  from  his  court.  Nor  are  there  wanting  proofs  that 
the  protestantism  of  both  the  brothers  was  greatly  suspect- 
ed in  England  before  the  Restoration.  These  suspicions  ac- 
quired strength  after  the  king's  retnin,  through  his  manifest 
intention  not  to  marry  a  protestant ;  and  still  more  through 
the  presumptuous  demeanor  of  the  opposite  party,  which 
seemed  to  indicate  some  surer  gi*onnds  of  confidence  than 
were  yet  manifest.  The  new  parliament,  in  its  first  session, 
had  made  it  penal  to  say  that  the  king  was  a  papist  or  po- 
pishly  affected ;  whence  the  prevalence  of  that  scandal  may 
oe  inferred. 

Charles  had  no  assistance  to  expect,  in  his  scheme  of  grant- 
ing a  full  toleration  to  the  Roman  faith,  from  his  chief  ad- 
viser. Clarendon.  A  repeal  of  the  sanguinary  laws,  a  reason- 
able connivance,  perhaps  in  some  cases  a  dispensation — to 
these  favors  he  would  have  acceded.  But  in  his  creed  of 
policy  the  legal  allowance  of  any  but  the  established  religion 
was  inconsistent  with  public  order,  and  with  the  king's  ec- 
clesiastical prerogative.  This  was  also  a  fixed  principle  with 
the  parliament,  whose  implacable  resentment  toward  the 
sectaries  had  not  inclined  them  to  abate  in  the  least  of  their 
abhorrence  and  apprehension  of  popery.    The  church  of  En- 
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gland,  distiDCtly  and  exclusively,  was  their  rally ing-point ; 
the  crown  itself  stood  only  second  in  their  affections.  Tlie 
king,  therefore,  had  recourse  to  a  more  snbtle  and  indirect 
policy.  If  the  terms  of  conformity  had  been  so  far  relaxed 
as  to  suffer  the  continuance  of  the  presbyterian  clergy  in 
their  benefices,  there  was  every  reason  to  expect,  fi'om  their 
known  disposition,  a  determined  hostility  to  all  approaches 
toward  popery,  and  even  to  its  toleration.  It  was,  therefore, 
the  policy  of  those  who  had  the  interests  of  that  cause  at 
heart  to  permit  no  deviation  from  the  act  of  unifoimit^,  to 
resist  all  endeavors  at  a  comprehension  of  dissenters  within 
the  pale  of  the  church,  and  to  make  them  look  up  to  the  king 
for  indulgence  in  their  separate  way  of  M'orship.  They  were 
to  be  taught  that,  amenable  to  the  same  laws  as  the  Roman- 
ists, exposed  to  the  oppression  of  the  same  enemies,  they 
must  act  in  concert  for  a  common  benefit.  The  presbyteri- 
an ministers,  disheartened  at  the  violence  of  the  parliament, 
had  recourae  to  Charles,  whose  affability  and  fair  promises 
they  were  loath  to  distrust,  and  implored  his  dispensation 
for  their  non-conformity.  The  king,  naturally  in'esolute,and 
doubtless  sensible  that  he  had  made  a  bad  return  to  those 
who  had  contributed  so  much  toward  his  restoration,  vas 
induced,  at  the  strong  solicitation  of  loini  Manchester,  to 
promiso  that  he  would  issue  a  declaration  suspending  the 
execution  of  the  statute  for  thi'ee  months.  Clai*endon,  thoagh 
he  had.  been  averse  to  some  of  the  rigorous  clauses  inserted 
in  the  act  of  uniformity,  was  of  opinion  that,  once  passed, 
it  ought  to  b^  enforced  without  any  connivance ;  and  told 
the  kmg,  likewise,  that  it  was  not  in  his  power  to  preserve 
those  who  did  not  comply  with  it  from  deprivation.  Yet,  as 
the  king^s  word  had  been  given,  he  advised  him  i-ather  to  is- 
sue such  a  declaration  than  to  break  his  promise.  But,  the 
bishops  vehemently  remonstrating  against  it,  and  intimating 
that  they  would  not  be  parties  to  a  violation  of  the  law  by 
refusing  to  institute  a  clerk  presented  by  the  patron  on  an 
avoidance  for  want  of  conformity  in  the  incumbent,  the  king 
gave  way,  and  resolved  to  make  no  kind  of  concession.  It 
is  remarkable  that  the  noble  historian  does  not  seem  stmck 
at  the  enormous  and  unconstitutional  prerogative  which  a 
proclamation  suspending  the  statute  would  have  assumed. 

§  24.  Instead  of  this  very  objectionable  measure,  the  king 
accepted  one  less  arbitrary,  and  more  consonant  to  his  own 
secret  policy.  He  published  a  declaration  in  favor  of  liberty 
of  conscience,  for  which  no  provision  had  been  made,  so  as 
to  redeem  the  promises  he  had  held  forth  at  his  accession. 
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Adverting  to  these,  he  declared  that, ''  as  in  the  first  place 
he  had  heen  zealous  to  settle  the  uniformity  of  the  church 
of  England  in  discipline,  ceremony,  and  government,  and 
should  ever  constantly  maintain  it,  so,  as  for  what  concerns 
the  penalties  upon  those  who,  living  peaceahly,  do  not  con- 
form themselves  thereto,  he  should  make  it  his  special  care, 
so  far  as  in  him  lay,  without  invading  the  freedom  of  parlia- 
ment, to  incline  their  wisdom  next  approaching  sessions  to 
concur  with  him  in  making  some  such  act  for  that  purpose 
as  may  enable  him  to  exercise  with  a  more  universal  satis- 
faction that  power  of  dispensing  which  he  conceived  to  be 
inherent  in  him." 

The  aim  of  this  declaration  was  to  obtain  from  parliament 
a  mitigation,  at  least,  of  all  penal  statutes  in  matters  of  relig- 
ion, but  more  to  serve  the  interests  of  catholic  than  of  prot- 
estant  non-conformity.  Except,  however,  the  allusion  to  the 
dispensing  power,  which  yet  is  very  moderately  alleged, 
there  was  nothing  in  it,  according  to  our  present  opinions, 
that  should  have  created  offense.  But  the  commons,  on  their 
meeting  in  Febrnarv,  1663,  presented  an  address,  denying 
that  anv  obligation  la^  on  the  king  by  virtue  of  his  decla- 
ration from  Breda,  which  must  be  understood  to  depend  on 
the  advice  of  parliament,  and  slightly  intimating  that  he  pos- 
sessed no  such  dispensing  prerogative  as  was  suggested. 
They  strongly  objected  to  the  whole  scheme  of  indulgence, 
as  the  means  of  increasing  sectaries,  and  rather  likely  to  oc- 
casion disturbance  than  to  promote  peace.  The  king,  unde- 
ceived as  to  the  disposition  of  this  lawful  assembly  to  con- 
cur in  his  projects  of  religious  liberty,  was  driven  to  more 
tedious  and  indirect  courses  in  order  to  compass  his  end. 
He  had  the  mortification  of  finding  that  the  house  of  com- 
mons had  imbibed,  paitly  perhaps  in  consequence  of  this 
declaration,  that  jealous  apprehension  of  popeiy  which  had 
caused  so  much  of  his  fathers  ill  fortune.  On  this  topic  the 
watchfulness  of  an  English  parliament  could  never  be  long 
at  rest.  The  notorious  insolence  of  the  Romish  priests,  who, 
proud  of  the  court's  favor,  disdained  to  respect  the  laws 
enough  to  disguise  themselves,  provoked  an  address  to  the 
king  that  they  might  be  sent  out  of  the  kingdom ;  and  bills 
were  brought  in  to  prevent  the  further  growth  of  popery. 

§  25.  Meanwhile,  the  same  remedy,  so  infallible  m  the  eyes 
of  legislators,  was  not  forgotten  to  be  applied  to  the  oppo- 
site disease  of  protestant  dissent.  Some  had  believed  that, 
all  scruples  of  tender  conscience  in  the  presbyterian  clergy 
being  faction  and  hypocrisy,  they  would  submit  very  quietly 
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to  the  law,  when  they  found  all  their  clamor  unavailiDg  to 
obtain  a  dispensation  from  it.  The  resignation  of  2000  bene- 
ficed ministers  at  once,  instead  of  extorting  praise,  rather  in- 
flamed the  resentment  of  their  bigoted  enemies ;  especially 
when  they  perceived  that  a  public  and  perpetual  toleration 
of  separate  worship  was  favored  by  part  of  the  court  Rn- 
mora  of  conspiracy  and  insun*ection,  sometimes  false,  bnt 
gaining  credit  from  the  notorious  discontent  both  of  the  old 
commonwealth's  party,  and  of  many  who  had  never  been  on 
that  side,  were  sedulously  propagated,  in  order  to  keep  np 
the  animosity  of  parliament  against  the  ejected  clergy ;  and 
these  are  recited  as  the  pretext  of  an  act  passed  in  1664,  for 
suppressing  seditious  conventicles  (the  epithet  being  in  this 
place  wantonly  and  unjustly  insulting),  which  inflicted  on  all 
persons  above  the  age  of  sixteen,  present  at  any  religious 
meeting  in  other  manner  than  is  allowed  by  the  practice  of 
the  church  of  England,  where  five  or  more  persons  besides 
the  household  should  be  present,  a  penalty  of  three  months' 
impiisonment  for  the  first  oflense,  of  six  for  the  second,  and 
of  seven  years'  transportation  for  the  third,  on  conviction  be- 
fore a  single  justice  of  peace.  The  jails  were  filled,  not  only 
with  ministers  who.  had  borae  the  brunt  of  former  perseca- 
tions,  but  with  the  laity  who  attended  them ;  and  the  hard- 
ship was  the  more  grievous,  that,  the  act  being  ambignonsly 
worded,  its  construction  was  left  to  a  single  magistrate,  gen- 
erally very  adverse  to  the  accused. 

§  26.  It  is  the  natural  consequence  of  restrictive  laws  to 
aggravate  the  disafiection  which  has  served  as  their  pretext, 
and  thus  to  create  a  necessity  for  a  legislature  that  will  not 
reti*ace  its  steps  to  pass  still  onward  in  the  course  of  sever- 
ity. In  the  next  session  accordingly,  held  at  Oxford  in  1665, 
on  account  of  the  plague  that  ravaged  the  capital,  we  find 
a  new  and  more  inevitable  blow  aimed  at  the  fallen  chnrch 
of  Calvin.  It  was  enacted  that  all  pereons  in  holy  orders, 
who  had  not  subscribed  the  act  of  uniformity,  should  swear 
that  it  is  not  lawful,  upon  any  pretense  whatsoever,  to  take 
arms  against  the  king ;  and  that  they  did  abhor  that  trai- 
torous position  of  taking  arms  by  his  authority  against  his 
person,  or  against  those  that  are  commissioned  by  him,  and 
would  not  at  any  time  endeavor  any  alteration  of  govern* 
ment  in  church  or  state.  Those  who  refused  this  oath  were 
not  only  made  incapable  of  teaching  in  schools,  but  prohib- 
ited from  coming  within  five  miles  of  any  city,  corporate 
town,  or  borough  sending  membere  to  parliament. 

This  persecuting  statute  did  not  pass  without  the  opposi- 
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lion  ot  the  earl  of  SonthamptOD,  lord  treasurer,  and  other 
peers.  But  archbishop  Sheldon,  and  several  bishops,  strong- 
ly supported  the  bill,  which  had  undoubtedly  the  sanction 
also  of  Clarendon's  authority.  The  far  greater  number  of 
the  non-conforming  clergy  refused  to  take  the  oath.  Even 
if  they  could  have  borne  the  solemn  assertion  of  the  princi- 

J>les  of  passive  obedience  in  all  possible  cases,  their  scrupu- 
ous  consciences  revolted  from  a  pledge  to  endeavor  at  no 
kind  of  alteration  in  church  and  state ;  an  engagement,  in 
its  extended  sense,  irreconcilable  with  their  own  principles 
in  religion,  and  with  the  civil  duties  of  Englishmen,  i  et 
to  quit  the  town  where  they  had  lon^  been  connected,  and 
-where  alone  they  had  friends  and  disciples,  for  a  residence  in 
country  villages,  was  an  exclusion  from  the  ordinary  means 
of  subsistence.  The  church  of  England  had  doubtless  her 
provocations ;  but  she  made  the  retaliation  much  more  than 
commensurate  to  the  injury.  No  severity,  comparable  to 
this  cold-blooded  pei*6ecution,  had  been  inflicted  by  the  late 
powers,  even  in  the  ferment  and  fury  of  a  civil  war.  En- 
couraged by  this  easy  triumph,  the  violent  party  in  the 
house  of  commons  thought  it  a  good  opportunity  to  give 
the  same  test  a  more  sweeping  application.  A  bill  was 
brought  in  imposing  this  oath  upon  the  whole  nation ;  that 
is,  I  presume  (for  I  do  not  know  that  its  precise  nature  is 
anywnere  explained),  on  all  persons  in  any  public  or  munic- 
ipal trust.  This,  however,  was  lost  on  a  division  by  a  small 
m^ority. 

§  27.  A  joy  so  excessive  and  indiscriminating  had  accom- 
panied the  king's  restoration,  that  no  prudence  or  virtue  in 
nis  government  could  have  averted  that  reaction  of  popular 
sentiment  which  inevitably  follows  the  disappointment  of 
unreasonable  hope.  What,  then,  was  the  discontent  that 
must  have  ensued  upon  the  restoration  of  Charles  II.  ?  The 
neglected  cavalier,  tne  persecuted  presbyterian,  the  disband- 
ed officer,  had  each  his  grievance,  and  felt  that  he  was  ei- 
tlier  in  a  worse  situation  than  he  had  formerly  been,  or  at 
least  than  he  had  expected  to  be.  Though  there  were  not 
the  violent  acts  of  military  power  which  had  struck  every 
man's  eyes  under  Cromwell,  it  can  not  be  said  that  personal 
liberty  was  secure,  or  that  the  magistrates  had  not  consid- 
erable power  of  oppression,  and  that  pretty  unsparingly  ex- 
ercised toward  those  suspected  of  disaffection.  The  relig- 
ious persecution  was  not  only  far  more  severe  than  it  was 
ever  during  the  commonwealth,  but  perhaps  more  extensive- 
ly felt  than  under  Charles  I.    Though  the  monthly  assess- 


400  THE  KING*S  PRIVATE  LIFE.  Chap.  XL 

inents  for  the  support  of  the  army  ceased  soon  after  the  res- 
toration, several  large  grants  were  made  by  parliament,  es- 
pecially during  the  Dutch  war;  and  it  appears  that  in  the 
tiret  seven  years  of  Charles  XL  the  nation  paid  a  far  greater 
sum  in  taxes  than  in  any  preceding  period  of  the  same  do- 
ration.  If,  then,  the  people  comparad  the  national  fruits  of 
their  expenditure,  what  a  contrast  they  found,  how  deplon- 
ble  a  failing  off  in  public  honor  and  dignity  since  the  days 
of  the  magnanimous  usurper !'  They  saw  with  indignation 
that  Dunkirk,  acquired  by  Cromwell,  had  been  chaffered 
away  by  Charles  (a  transaction  justifiable,  perhaps,  on  the 
mere  balance  of  profit  and  loss,  but  ceitainly  derogatory  to 
the  pride  of  a  great  nation) ;  that  a  war,  needlessly  com- 
menced, had  been  carried  on  with  much  display  of  bravery 
in  our  seamen  and  their  commanders,  but  no  sort  of  good 
conduct  in  the  government ;  and  that  a  petty  northern  po- 
tentate, who  would  have  trembled  at  the  name  of  the  com- 
monwealth, had  broken  his  faith  toward  us  out  of  mere  coo- 
tempt  of  our  inefficiency.' 

§  28.  These  discontents  were  heightened  by  the  private 
conduct  of  Charles,  if  the  life  of  a  king  cau  in  any  sense  be 
private,  by  a  dissoluteness  and  contempt  of  moral  opinion, 
which  a  nation  still  in  the  main  grave  and  religious  coold 
not  endure.  The  austere  character  of  the  last  kin^  had  re- 
pressed to  a  considerable  degree  the  common  vices  of  s 
court  which  had  ^one  to  a  scandalous  excess  under  James. 
But  the  cavaliers  in  general  affected  a  profligacy  of  manners, 
as  their  distinction  from  the  fanatical  party,  which  gained 
ground  among  those  who  followed  the  king^s  fortunes  in  ex- 
ile, and  became  more  flagrant  afler  the  restoration.  Anec- 
dotes of  court  excesses,  which  required  not  the  aid  of  exag- 
geration, were  in  daily  circulation  through  the  coffee-houses; 

1  Pepys  observei,  12th  of  Jaly,  1667,  '*  bow  every  body  nowadays  reflect  upon  Oliver 
aud  commend  him,  what  brave  thiugs  he  did,  aud  made  all  the  neighbor  princes  f«ir 
him.** 

s  Clarendon,  while  he  admite  theee  discontents,  and  complains  of  the  deev  d 
trade,  asserts  them  to  be  nnfoanded.  No  estate  coald  be  pot  up  to  sale  snywiiere 
bnt  a  purchaser  was  fonnd  for  it :  vol.  IL,  p.  364  The  main  question,  bowefer,  is  «t 
what  rate  he  wonld  purchase.  Bent^  he  owns,  had  suddenly  fhUen  0  per  cent, 
which  caused  a  clamor  a^lnst  taxes,  presumed  to  be  the  cause  of  it.  Bat  the  tnih 
is  that  wheat,  which  bad  been  at  a  very  high  price  for  a  few  years  just  before  wd  if- 
ter  the  restoration,  felt  about  1668 :  and  there  is  no  doubt  that  the  reign  of  Cbsries  IL 
was  not  liAvorable  to  the  landed  interest  Lady  Sunderland  tells  ns,  in  a  letter  of 
1681,  that "  the  manor  of  Worme-Leightoo,  which,  when  I  was  married  [l<6t],  wu 
let  for  ieS900,  is  now  let  for  XSSOO."  On  the  other  hand,  sir  Josiah  Child  aMerts  tb«t 
there  were  more  men  on  change  worth  £10,000  in  1680,  than  there  were  ia  16t0  worth 
£1000,  and  that  a  hundred  coaches  were  kept  for  one  formerly.  Lands  yielded  twen- 
ty years*  purchase  which,  when  he  was  young,  were  not  worth  above  eight  or  ten. 
See  ]Cacpherson*a  Annals  of  Commerce,  ad  a.d.  1660. 
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those  who  cared  least  about  the  vice  not  failing  to  inveigh 
against  the  scandal.  It  is  in  the  nature  of  a  limited  mon- 
archy that  men  should  censure  very  freely  the  private  lives 
of  their  princes,  as  being  more  exempt  from  that  immoral 
servility  which  blinds  itself  to  the  distinctions  of  right  and 
wrong  in  elevated  rank.  And  as  a  voluptuous  court  will 
always  appear  prodigal,  because  all  expense  in  vice  is  need- 
less, they  had  the  mortification  of  believing  that  the  public 
revenues  were  wasted  on  the  vilest  associates  of  the  king's 
debauchery.  We  are,  however,  much  indebted  to  the  mem- 
ory of  Barbara,  duchess  of  Cleveland,  Louisa,  duchess  of 
Portsmouth,  and  Mrs.  Eleanor  Gwyn.  We  owe  a  tribute  of 
gratitude  to  the  Mays,  the  Eilligrews,  the  Chiffinches,  and 
the  Grammouts.  They  played  a  serviceable  part  in  ridding 
the  kingdom  of  its  besotted  loyalty.  They  saved  our  forefa- 
thers from  the  star-chamber  and  the  high-commission  court; 
they  labored  in  their  vocation  against  standing  armies  and 
corruption ;  they  pressed  forward  the  great  ultimate  securi- 
ty of  English  freedom,  the  expulsion  of  the  house  of  Stuart. 
§  29.  Among  the  ardent  loyalists  who  formed  the  bulk  of 
the  present  parliament,  a  ccilain  number  of  a  different  class 
had  been  returned,  not  sufficient  of  themselves  to  constitute 
a  verv  effective  minority,  but  of  considerable  importance  as 
a  nucleus,  round  which  the  lesser  factions  that  circumstances 
should  produce  might  be  gathered.  Long  sessions,  and  a 
long  continuance  of  the  same  parliament,  have  an  inevitable 
tendency  to  generate  a  s^^stematic  opposition  to  the  meas- 
ures of  the  crown,  which  it  requires  all  vigilance  and  man- 
agement to  hinder  from  becoming  too  powerful.  Nothing 
can  more  demonstrate  the  incompatibility  of  the  tory  sys- 
tem, which  would  place  the  virtual  and  effective,  as  well  as 
nominal,  administration  of  the  executive  government  in  the 
sole  hands  of  the  crown,  with  the  existence  of  a  representa- 
tive assembly,  than  the  history  of  this  long  parliament  of 
Charles  II.  None  has  ever  been  elected  in  circumstances 
so  favorable  for  the  crown,  none  ever  brought  with  it  such 
high  notions  of  prerogative ;  yet  in  this  assembly  a  party 
soon  grew  up,  and  gained  strength  in  every  successive  year, 
which  the  king  could  neither  du-ect  nor  subdue.  The  lead- 
ers of  this  parliament  were,  in  general,  very  corrupt  men ; 
but  they  knew  better  than  to  quit  the  power  which  made 
them  worth  purchase.  Thus  the  house  or  commons  matured 
and  extended  those  rights  of  inquiring  into  and  control- 
ling the  management  of  public  affairs,  which  had  caused  so 
much  dispute  in  former  times ;  and,  as  the  exercise  of  these 
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fanctions  became  more  habitual,  and  passed  with  little  or  no 
open  resistance  from  the  crown,  the  people  learned  to  reckon 
them  unquestionable  or  even  fundamental,  and  were  pie- 
pai*ed  for  that  more  perfect  settlement  of  the  constitution 
on  a  more  republican  basis  which  took  place  after  the  revo- 
lution. The  reign  of  Charles  II.,  though  displaying  some 
stretches  of  arbitrary  power,  and  threatening  a  great  deal 
more,  was,  in  fact,  the  transitional  state  between  the  ancient 
and  modern  schemes  of  the  English  constitution ;  between 
that  couree  of  government  whei*e  the  executive  power,  so 
far  as  executive,  was  very  little  bounded  except  by  the  laws, 
and  that  where  it  can  only  be  carried  on,  even  within  its 
own  province,  by  the  consent  and  co-operation,  in  a  great 
measure,  of  the  parliament. 

§  30.  The  commons  took  advantage  of  the  pressure  which 
the  war  with  Holland  brought  on  the  administration,  to  e»- 
t^blish  two  very  important  principles  on  the  basis  of  their 
sole  nght  of  taxation.  The  nret  of  these  was  the  appropri- 
ation of  supplies  to  limited  purposes.  In  the  session  of  1665 
an  enormous  supply,  as  it  then  appeared,  of  £1,250,000,  after 
one  of  double  tnat  amount  in  the  preceding  year,  havini^ 
been  voted  for  the  Dutch  war,  sir  George  Downing,  one  of 
the  tellera  of  the  exchequer,  introduced  into  the  subsidv  hill 
a  proviso  that  the  monev  raised  by  virtue  of  that  act  should 
be  applicable  only  to  the  purposes  of  the  war.  Clarendon 
inveigned  with  fury  against  this,  as  an  innovation  dona- 
tory to  the  honor  of  the  crown ;  but  the  king  himself,  hav- 
ing listened  to  some  who  persuaded  him  that  the  money 
would  be  advanced  more  easily  by  the  bankers,  in  anticipa- 
tion of  the  revenue,  upon  this  better  security  for  speedy  re- 
payment, insisted  that  it  should  not  be  thrown  out  That 
supplies  granted  by  parliament  are  only  to  be  expended 
for  particular  objects  specified  by  itself,  became,  from  this 
time,  an  undisputed  principle,  recognized  by  frequent  and 
at  length  constant  practice.  It  drew  with  it  the  necessity  of 
estimates  regularly  laid  before  the  house  of  commons;  and, 
by  exposing  the  management  of  the  public  revenues,  has 
given  to  parliament  not  only  a  real  and  effective  control  over 
an  essential  branch  of  the  executive  administration,  but,  in 
some  measure,  rendei^ed  them  partakers  in  it. 

§  31.  It  was  a  consequence  of  this  right  of  appropriation 
that  the  house  of  commons  should  be  ame  to  satisfy  itself  as 
to  the  expenditure  of  their  moneys  in  the  services  for  which 
they  were  voted.  In  the  year  1666,  the  large  cost  and  indif- 
ferent success  of  the  Dutch  war  begetting  vehement  suspi- 
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cioDS,  not  only  of  profaseness,  bat  of  diversion  of  the  pnblic 
money  from  its  proper  purposes,  the  bouse  appointed  a  com- 
mittee to  inspect  the  accounts  of  the  officera  of  the  navy,  ord- 
nance,  and  stores,  which  were  laid  before  them,  as  it  appeal's, 
by  the  king^s  direction.    This  committee,  afler  some  time, 
havin<;  been  probably  found  deficient  in  powers,  and  particu* 
larly  being  incompetent  to  administer  an  oath,  the  house  de- 
termined to  proceed  in  a  more  novel  and  vigorous  manner; 
and  sent  up  a  bill,  nominating  commissioners  to  inspect  the 
public  accounts,  who  were  to  possess  full  powers  of  inquiry, 
and  to  report  with  respect  to  such  persons  as  they  should 
find  to  have  broken  their  trust.     Clarendon  opposed  the  bill, 
in  the  house  of  lords,  with  much  of  that  intemperate  warmth 
which  distinguished  him,  and  with  a  contempt  of  the  lower 
honse  and  its  authoritv,  as  imprudent  in  respect  to  his  own 
interests  as  it  was  unbecoming  and  unconstitutional.    The 
king  prorogued  parliament  while  the  measure  was  depend- 
ing; but  in  hopes  to  pacify  the  house  of  commons,  promised 
to  issue  a  commission  under  the  great  seal  for  the  examina- 
tion of  public  accountants;  an  expedient  which  was  not  like- 
ly to  bring  more  to  light  than  suited  his  purpose.     But  it 
does  not  appear  that  this  royal  commission,  though  actually 
prepared  and  sealed,  was  ever  earned  into  effect ;  for  in  the 
ensuing  session,  the  great  minister's  downfall  having  occun*ed 
in  the  mean  time,  the  house  of  commons  brought  forwai*d 
again  their  bill,  which  passed  into  a  law.    It  invested  the 
commissioners  .therein  nominated  with  very  extensive  and 
extraordinary  powers,  both  as  to  auditing  public  accounts 
and  investigating  the  frauds  that  had  taken  place  in  the  ex- 
penditure of  money  and  employment  of  stores.    They  were 
to  examine  upon  oath,  to  summon  inquests  if  they  thought  fit, 
to  commit  persons  disobeying  their  ordei*s  to  prison  without 
bail,  to  determine  finally  on  the  charge  and  discharge  of  all 
accountants ;  the  barons  of  the  exchequer,  upon  a  certificate 
of  their  iudgment,  were  to  issue  process  for  recovering  money 
to  the  king's  use,  as  if  there  had  been  an  immediate  judgment 
of  their  own  court.     Reports  were  to  be  made  of  the  com- 
missioners' proceedings  irom  time  to  time  to  the  king  and  to 
both  houses  of  parliament.    None  of  the  commissionera  were 
members  of  either  house.    The  king,  as  may  be  supposed, 
gave  way  very  reluctantly  to  this  interference  with  his  ex- 
penses.   It  brought  to  light  a  great  deal  of  abuse  and  mis^ 
application  of  the  public  I'evennes,  and  contributed  doubt- 
less in  no  small  degree  to  destroy  the  house's  confidence  in 
the  int^rity  of  government,  and  to  promote  a  more  jealous 
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watchfulness  of  the  king's  designs.  At  the  next  meeting  of 
parliament,  in  October,  1669,  sir  George  Carteret,  treasurer 
of  the  navy,  was  expelled  the  hoase  for  issuing  money  with- 
out legal  warrant. 

§  32.  Sir  £dward  Hyde,  whose  influence  had  been  almost 
annihilated  in  the  last  years  of  Charles  I.,  through  the  invet- 
erate hatred  of  the  queen  and  those  who  surrounded  her,  ac- 
quired by  degrees  the  entire  confidence  of  the  young  king, 
and  baffled  all  the  intrigues  of  his  enemies.  Guided  by  him, 
in  all  serious  mattei-s,  during  the  latter  years  of  his  exile, 
Charles  followed  his  counsels  almost  implicitly  in  the  diffi- 
cult crisis  of  the  restoration.  The  office  of  chancellor  and 
the  title  of  earl  of  Clarendon  were  the  proofs  of  the  king's 
favor ;  but  in  effect,  through  the  indolence  and  ill  health  of 
Southampton,  as  well  as  their  mutual  friendship,  he  was  the 
real  minister  of  the  crown.  By  the  clandestine  marriage  of 
liis  daughter  with  the  duke  of  York,  he  changed  one  brother 
from  an  enemy  to  a  sincei-e  and  zealous  friend,  without  for- 
feiting the  esteem  and  favor  of  the  other.  And  though  he 
was  wise  enough  to  dread  the  invidiousness  of  such  an  eleva- 
tion, yet  for  several  yeare  it  by  no  means  seemed  to  render 
his  influence  less  secure. 

Both  in  their  characters,  however,  and  turn  of  thinking, 
there  was  so  little  in  conformity  between  Clarendon  and  his 
master,  that  the  continuance  of  his  ascendency  can  only  he 
attributed  to  the  power  of  early  habit  over  the  most  thought- 
less tempers.  But  it  rarely  happens  that  kings  do  not  ulti- 
mately shake  off  these  fetters,  and  release  themselves  from 
the  sort  of  subjection  which  they  feel  in  acting  always  by 
the  same  advisers.  Charles,  acute  himself  and  cool-headed, 
could  not  fail  to  discover  the  passions  and  prejudices  of  his 
minister,  even  if  he  had  wanted  the  suggestion  of  others  who, 
without  i*easoning  on  such  broad  principles  as  Clarendon, 
were  perhaps  his  superiors  in  judging  of  temporary  business 
He  wished  too,  as  is  common,  to  depreciate  a  wisdom,  and 
to  suspect  a  virtue,  which  seemed  to  reproach  his  own  vice 
and  folly.  Nor  had  Clarendon  spared  those  remonstrances 
against  the  king's  course  of  life  which  are  seldom  borne  with- 
out impatience  or  resentment.  He  was  strongly  suspected 
by  the  king  as  well  as  his  courtiers  (though,  according  to  his 
own  account,  without  any  i*eason)  of  having  promoted  the 
inarriaive  of  Miss  Stewart  with  the  duke  of  Richmond.  Bat, 
above  all,  he  stood  in  the  way  of  projects  which,  though  stiU 
probably  unsettled,  were  floating  in  the  king's  mind.  No 
one  was  more  zealous  to  uphold  the  prerogative  at  a  height 
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where  it  must  overtop  and  chill  with  its  shadow  the  privi- 
leges of  the  people.  No  one  was  more  vigilant  to  limit  the 
functions  of  parliament,  or  more  desirous  to  see  them  con- 
fiding and  submissive. ,  But  there  were  landmarks  which  he 
could  never  be  brought  to  transgress.  He  would  prepare 
the  road  for  absolute  .monarchy,  but  not  introduce  it ;  he 
would  assist  to  batter  down  the  walls,  but  not  to  march  into 
the  town.  His  notions  of  what  the  English  constitution 
ought  to  be  appear  evidently  to  have  been  derived  from  the 
times  of  Elizabeth  and  James  I.,  to  which  he  frequently  re- 
fers with  approbation.  In  the  history  of  that  age  he  found 
Qiuch  that  could  not  be  reconciled  to  any  liberal  principles 
of  government.  But  there  were  two  things  which  he  cer- 
tainly did  not  find  —  a  revenue  capable  of  meeting  an  ex- 
traordinary demand  without  parliamentary  supply,  and  a 
standing  army.  Hence  he  tooK  no  pains,  if  he  did  not  even, 
as  is  asserted  by  Burnet,  discourage  the  proposal  of  others, 
to  obtain  such  a  fixed  annual  revenue  for  the  king  on  the 
restoration  as  would  have  rendered  it  very  rarely  necessary 
to  have  recourse  to  parliament,  and  did  not  advise  the  keep- 
ing up  any  part  of  the  army.  That  a  few  troops  were  re- 
taiuea  was  owing  to  the  duke  of  York.  Nor  did  he  go  the 
length  that  was  expected  in  procuring  the  repeal  of  all  the 
laws  that  had  been  enacted  in  the  long  parliament. 

These  omissions  sank  deep  in  Charleses  heart,  especially 
when  be  found  that  he  had  to  deal  with  an  unmanageable 
house  of  commons,  and  must  fight  the  battle  for  arbitrary 
power;  which  mi^ht  have  been  achieved, he  thought,  with- 
out a  struggle  by  bis  minister.  There  was  still  less  hope  of 
obtaining  any  concurrence  from  Clarendon  in  the  king^s  de- 
signs as  to  religion.  Though  he  does  not  once  hint  at  it  in 
his  writings,  there  can  be  little  doubt  that  he  must  have  sus- 
pected his  roaster's  inclinations  toward  the  church  of  Rome. 
The  duke  of  York  considered  this  as  the  most  likely  cause  of 
his  remissness  in  not  sufficiently  advancing  the  prerogative. 
He  was  always  opposed  to  the  various  schemes  of  a  general 
indulgence  toward  popery,  not  only  from  his  strongly  prot- 
estant  principles  and  his. dislike  of  all  toleration,  but  from 
a  prejudice  against  the  body  of  the  English  catholics,  whom 
be  thought  to  arro^te  more  on  the  ground  of  merit  than 
they  could  claim.  That  interest,  so  powerful  at  court,  was 
decidedly  hostile  to  the  chancellor;  for  the  duke  of  York, 
who  strictly  adhei-ed  to  him,  if  he  had  not  kept  his  change  of 
religion  wholly  secret,  does  not  seem  to  have  hitherto  formed 
any  avowed  connection  with  the  popish  party. 
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§  33.  This  estrangemeDt  of  the  king's  favor  is  sufScient  to 
account  for  Clarendon's  loss  of  power ;  bat  his  entire  min 
was  leather  accomplished  by  a  strange  coalition  of  enemies, 
which  his  virtues,  or  his  errors  and  infinnities,  had  brought 
into  union.  The  cavaliers  hated  him  on  account  of  the  act 
of  indemnity,  and  the  presbyterians  for  that  of  uniformity. 
Yet  the  latter  were  not  in  general  so  eager  in  his  prosecotion 
as  the  others.  But  he  owed  great  part  of  the  severity  with 
which  he  was  treated  to  his  own  pride  and  ungovernable 
passionateness,  by  which  he  had  rendered  very  eminent  men 
m  the  house  of  commons  implacable,  and  to*  the  language  he 
had  used  as  to  the  dignity  and  piivileges  of  the  house  itsel£ 
A  sense  of  this  eminent  person's  great  talents  as  well  as  gen- 
eral integrity  and  conscientiousness  on  the  one  band,  an  in- 
dignation at  the  king's  ingratitude  and  the  profligate  coun- 
sels of  those  who  supplanted  him  on  the  other,  have  led  most 
writers  to  overlook  his  faults  in  administration,  and  to  treat 
nil  the  aiticles  of  accusation  against  him  as  frivolous  or  un- 
supported. It  is  doubtless  impossible  to  justify  the  charge 
of  high  treason  on  which  he  was  impeached ;  but  there  are 
matters  that  never  were  or  could  be  disproved ;  and  our 
own  knowledge  enables  us  to  add  such  grave  accusations  as 
must  show  Clarendon's  unfitness  for  the  government  of  a  free 
country. 

§  34. — 1.  It  is  the  fourth  article  of  his  impeachment,  that 
he  '*  advised  and  procured  divers  of  his  majesty's  subjects  to 
be  imprisoned  against  law,  in  remote  islands,  garrisons,  and 
other  places,  thereby  to  prevent  them  from  the  benefit  of 
the  law,  and  to  produce  precedents  for  the  imprisoning  any 
other  of  his  majesty's  suVjects  in  like  manner."  This  was 
undoubtedly  true.  There  was  some  ground  for  apprehension 
on  the  part  of  the  government  from  those  bold  spirits  who 
had  been  accustomed  to  revolutions,  and  drew  encourage- 
ment from  the  vices  of  the  court  and  the  embarrassments  of 
the  nation.  Ludlow  and  Algernon  Sidney,  about  the  year 
1665,  had  projected  an  insurrection,  the  latter  soliciting  Louis 
XIV.  and  the  pensionary  of  Holland  for  aid.  Many  officers 
of  the  old  army,  Wildman,  Creed,  and  others,  suspected,  per- 
haps justly,  of  such  conspiracies,  had  been  illegally  detained 
in  prison  for  several  years,  and  only  recovered  their  lib€^ 
tv  on  Clarendon's  dismissal.  He  had  too  much  encouraged 
the  hateful  race  of  informers,  though  he  admits  th&t  it  had 
grown  a  trade  by  which  men  got  money,  and  that  many 
were  committed  on  slight  grounds.  Thus  colonel  Hutchin- 
son died  in  the  close  confinement  of  a  remote  prison,  far  more 
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probably  on  account  of  his  share  in  the  death  of  Charles  I, 
from  which  the  act  of  indemnity  had  discharged  him,  than 
any  just  pretext  of  treason.  It  was  difficult  to  obtain  a  ha- 
beas coipus  from  some  of  the  judges  in  this  reign.  But  to 
elude  that  provision  by  removing  men  out  of  the  kingdom 
-was  such  an  offense  against  the  constitution  as  may  be 
thouscht  enough  to  justify  the  impeachment  of  any  minister. 

2.  The  first  article,  and  certainly  the  most  momentous,  as- 
serts,'^ That  the  earl  of  Clarendon  hath  designed  a  standing 
army  to  be  raised,  and  to  govern  the  kingdom  thereby,  and 
advised  the  king  to  dissolve  this  present  parliament,  to  lay 
aside  all  thoughts  of  parliaments  for  the  future,  to  govern 
by  a  military  power,  and  to  maintain  the  same  by  free  quar- 
ter and  contribution."  This  was  prodigiously  exaggerated ; 
yet  there  was  some  foundation  for  a  part  of  it.  In  the  dis- 
astrous summer  of  1667,  when  the  Dutch  fleet  had  insulted 
our  coasts  and  burned  our  ships  in  the  Med  way,  the  ex- 
chequer being  empty,  it  was  proposed  in  council  to  call  to- 
gether immediately  the  parliament,  which  then  stood  pro- 
rogued to  a  day  at  the  distance  of  some  months.  Clarenaon, 
who  feared  the  hostility  of  the  house  of  commons  toward  him- 
self, and  had  pressed  the  king  to  dissolve  it,  maintained  that 
they  could  not  legally  be  summoned  before  the  day  fixed ; 
and,  with  a  strange  inconsistency,  attaching  more  importance 
to  the  formalities  of  law  than  to  its  essence,  advised  that  the 
counties  where  the  troops  were  quartered  should  be  called 
upon  to  send  in  provisions,  and  those  where  there  were  no 
troops  to  contribute  money,  which  should  be  abated  out  of 
the  next  taxes.  And  he  admits  that  he  might  have  used  the 
expression  of  raising  contributions,  as  in  the  late  civil  war. 
This  unguarded  and  unwarrantable  language,  thrown  out  at 
the  council-table  where  some  of  his  enemies  were  sitting, 
soon  reached  the  ears  of  the  commons,  and,  mingled  up  with 
the  usual  misrepresentations  of  faction,  was  magnified  into  a 
charge  of  high  treason. 

3.  The  eleventh  article  charged  lord  Clarendon  with  hav- 
ing advised  and  effected  the  sale  of  Dunkirk  to  tlie  French 
king,  being  part  of  bis  majesty's  dominions,  for  no  greater 
value  than  the  ammunition,  artillery,  and  stores  were  worth. 
The  latter  part  is  generally  asserted  to  be  false.  The  sum 
received  is  deemed  the  utmost  that  Louis  would  have  given, 
who  thought  he  had  made  a  close  bargain.  But  it  is  very 
difficult  to  reconcile  what  Clarendon  asserts  in  his  defense, 
and  much  more  at  length  in  his  ^*  Life "  (that  the  business 
of  Dunkirk  was  entii*ely  decided  before  he  had  any  thing  to 
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do  in  it,  by  the  advice  of  Albemarle  and  Sandwich),  with  the 
letters  of  d^Estrades,  the  negotiator  in  this  transaction  on 
the  part  of  France.  In  these  letters,  written  at  the  time  to 
Louis  XIV.,  Olai'endon  certainly  appears  not  only  as  the  per- 
son chiefly  concerned,  bat  as  representing  himself  almost  the 
only  one  of  the  council  favorable  to  the  measure,  and  having 
to  overcome  the  decided  repugnance  of  Southampton,  Sand- 
wich, and  Albemarle.  I  can  not,  indeed,  see  any  other  expla- 
nation than  that  he  magnified  the  obstacles  in  the  way  of  this 
treaty,  in  order  to  obtain  better  terms ;  a  management  not 
very  unusual  in  diplomatical  dealing,  but,  in  the  decree  at 
least  to  which  he  caiTicd  it,  scarcely  i*econcilable  with  the 
good  faith  we  should  expect  from  this  minister.  For  the 
transaction  itself,  we  can  hardly  deem  it  honorable  or  poli- 
tic. The  expense  of  keeping  up  Dunkirk,  though  not  trifling, 
would  have  been  willingly  -defrayed  by  parliament,  and 
could  not  well  be  pleaded  by  a  government  which  had  jost 
incumbered  itself  with  the  useless  burden  of  Tangier.  That 
its  possession  was  of  no  great  direct  value  to  England  must 
be  confessed ;  but  it  was  another  question  whether  it  ought 
to  have  been  surrendered  into  the  hands  of  France. 

4.  This  close  connection  with  France  is  indeed  a  great  re- 
proach to  Clarendon's  policy,  and  was  the  spring  of  mischiefs 
to  which  he  contributed,  and  which  he  ought  to  have  fore- 
seen. The  capital  misdemeanor  that  he  committed  in  this 
relation  with  France  was  the  clandestine  solicitation  of  pe- 
cuniary aid  for  the  king.  He  first  taught  a  lavish  prince  to 
seek  the  wages  of  dependence  in  a  foreign  power,  to  elude  the 
control  of  parliament  by  the  help  of  French  money.  The 
purpose  for  which  this  aid  was  asked — the  succor  of  Portu- 

fal — might  be  fair  and  laudable ;  but  the  precedent  was  most 
ase,  dangerous,  and  abominable.  A  king  who  had  once 
tasted  the  sweets  of  dishonest  and  clandestine  lucre  would, 
in  the  words  of  the  poet,  be  no  more  capable  afterward  of 
abstaining  from  it  than  a  dog  from  his  greasy  offal. 

§35.  These  are  the  errors  of  Clarandon^s  political  life; 
which,  besides  his  notorious  concurrence  in  all  measures  of 
severity  and  restraint  toward  the  non-conformists,  tend  to 
diminish  our  respect  for  his  memory,  and  to  exclude  his  name 
from  that  list  of  great  and  wise  ministers  where  some  aro 
willing  to  place  him  near  the  head.  If  I  may  seem  to  ray 
readers  less  favorable  to  so  eminent  a  person  than  common 
history  might  warrant,  it  is  at  least  to  be  said  that  I  have 
formed  my  decision  from  his  own  recorded  sentiments,  or 
from  equally  undispntable  sources  of  authority.    But  the 
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manifest  profligacy  of  thpse  who  contributed  most  to  bis 
rain,  and  the  measures  which  the  court  took  soon  afterward, 
have  rendered  his  administration  comparatively  honorable, 
and  attached  veneration  to  his  memory.  We  are  unwilling 
to  believe  that  there  was  any  thing  to  censure  in  a  minister 
whom  Buckingham  persecuted,  and  against  whom  Arlington 
intrigued. 

§  86.  An  eminent  characteristic  of  Clai*endon  had  been 
his  firmness,  called  indeed,  by  most,  pride  and  obstinacy, 
which  no  circumstances,  no  perils,  seemed  likely  to  bend. 
But  his  spirit  sunk  all  at  once  with  his  fortune.  Clinging 
too  long  to  office,  and  cheating  himself  against  all  probabil- 
ity with  a  hope  of  his  mastei^'s  kindness  when  he  had  lost 
bis  confidence,  he  forgot  that  dignified  philosophy  which  en- 
nobles a  voluntary  retirement,  that  stem  courage  which  in- 
nocence ought  to  inspire ;  a'hd,  hearkening  to  the  king's 
treacherous  counsels,  fled  before  his  enemies  into  a  foreign 
country.  Though  the  impeachment,  at  least  in  the  point  of 
high  treason,  can  not  be  defended,  it  is  impossible  to  deny 
that  the  act  of  banishment,  under  the  circumstances  of  his 
flight,  wa9  capable,  in  the  main,  of  full  justification.  In  an 
ordinary  criminal -suit,  a  process  of  outlawry  goes  against 
the  accused  who  flies  from  justice ;  and  his  neglect  to  appear 
within  a  given  time  is  equivalent,  in  cases  ot*  treason  or  fel- 
ony, to  a  conviction  of  the  oflense ;  can  it  be  complained  of 
that  a  minister  of  state,  who  dares  not  confront  a  parliament^ 
ary  impeachment,  should  be  visited  with  an  analogous  pen- 
alty ?  But,  whatever  injustice  and  violence  may  be  found 
in  this  prosecution,  it  established  forever  the  right  of  im- 
peachment, which  the  discredit  into  which  the  long  parlia- 
ment had  fallen  exposed  to  some  hazai*d ;  the  strong  abettora 
of  prerogative,  such  as  Clarendon  himself,  being  inclined  to 
dispute  this  responsibility  of  the  king's  advisers  to  parlia- 
ment. The  commons  had,  in  the  preceding  session,  sent  up 
an  impeachment  against  lord  Mordaunt,  upon  charges  of  so 
little  public  moment,  that  they  may  be  suspected  of  having 
chiefly  had  in  view  the  assertion  of  this  important  privilege. 
It  was  never  called  in  question  from  this  time ;  and,  indeed, 
they  took  care  during  the  remainder  of  this  reign  that  it 
should  not  again  be  endangered  by  a  paucity  of  precedents. 

§  37.  The  period  between  the  fall  of  Clarendon  m  1667,  and 
the  commencement  of  lord  Danby's  administration  in  1673, 
is  generally  reckoned  one  of  the  most  disgraceful  in  the  an- 
nals of  our  monarchy.  This  was  the  age  of  what  is  usually 
denominated  the  Cabal  administration,,  from  the  five  initial 

18 
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letters  of  sir  Thomas  Clifford,  €rst  commissioner  of  the  treas- 
ury, aflerward  lord  Clifford  and  high  treasurer;  the  earl  of 
Arlington,  secretary  of  state ;  the  duke  of  Buckingham ;  lord 
Ashley,  chancellor  of  the  exchequer,  aiVerwara  earl  of 
Shaftesbury  and  lord  chancellor ;  and,  lastly,  the  dake  of 
Lauderdale.  Yet,  though  the  counsels  of  these  persons  soon 
became  exti'emely  pernicious  and  dishonorable,  it  must  be 
admitted  that  the  firat  measures  after  the  banishment  of  Clar- 
endon, both  in  domestic  and  foreign  policy,  were  highly 
praiseworthy.  Bridgeman,  who  succeeded  the  late  chancel- 
lor in  the  custody  of  the  great  seal,  with  the  assistance  of 
chief  baron  Hale  and  bishop  Wilkins,  and  at  the  instigation 
of  Buckingham,  who,  careless  about  every  religion,  was  from 
humanity  or  politic  motives  friendly  to  the  indulgence  of 
all,  laid  the  foundations  of  a  treaty  with  the  non-conformists, 
on  the  basis  of  a  comprehensibn  for  the  presbyterians,  and  a 
toleration  for  the  rest.  They  bad  nearly  come,  it  is  said,  to 
terms  of  agreement,  so  that  it  was  thought  time  to  intimate 
their  design  in  a  speech  from  the  throne.  But  the  spirit  of 
1662  was  still  too  powerful  in  the  commons;  and  the  friends 
of  Clarendon,  whose  administration  this  change  of  counsels 
seemed  to  reproach,  taking  a  warm  part-  against  all  indal- 
gcnce,  a  motion  that  the  King  be  desired  to  send  for  such 
pei*sons  as  he  should  think  fit  to  make  proposals  to  him  in 
order  to  the  uniting  of  his  protestant  subjects,  was  negatived 
by  176  to  10.  They  proceeded,  by  almost  an  equal  majority, 
to  continue  the  bill  of  1664,  for  suppressing  seditions  cod- 
ven tides ;  which  failed,  however,  for  the  present,  in  conse- 
quence of  the  sudden  prorogation. 

§  38.  But  whatever  difference  of  opinion  might  at  that 
time  prevail  with  respect  to  this  tolerant  disposition  of  the 
new  government,  there  was  none  as  to  their  great  measure 
in  external  policy,  the  tnple  alliance  with  Holland  and  Swe- 
den. A  considerable  and  pretty  sudden  change  had  taken 
place  in  the  temper  of  the  English  people  toward  France. 
The  national  prejudices,  from  the  accession  of  Elizabeth  to 
the  restoration,  ran  far  more  against  Spain ;  and  it  is  not  sur- 
prising that  the  apprehensions  of  that  ambitious  monarchy, 
which  had  been  very  just  in  the  age  of  Philip  IL,  should 
have  lasted  longer  than  its  ability  or  inclination  to  molest 
ns.  But  the  rapid  declension  of  Spain  after  the  peace  of 
the  Pyrenees,  and  the  towering  ambition  of  Louis  XIV., 
master  of  a  kingdom  intrinsically  so  much  more  formidable 
than  its  rival,  manifested  that  the  balance  of  power  in  Eu- 
rope, and  our  own  immediate  security,  demanded  a  steady 
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opposition  to  the  aggi*andizemeDt  of  one  monarchy,  and  a 
regard  to  the  preservation  of  the  other.  These,  indeed,  were 
rather  considerations  for  statesmen  than  for  the  people ;  but 
Louis  was  become  unpopular  both  by  his  acquisition  of  Dun- 
kirk at  'the  expense,  as  it  was  thought,  of  our  honor,  and 
much  more  deservedly  by  his  shuffling  conduct  in  the  Dutch 
war,  and  union  in  it  with  our  adversaries.  Nothing,  there- 
fore, gave  greater  satisfaction  in  England  than  the  ti-iple  al- 
liance, and  consequent  peace  of  Aix  la  Chapelle,  which  saved 
the  Spanish  Netherlands  from  absolute  conquest,  though  not 
without  important  sacrifices. 

§  39.  Charles  himself  meanwhile  by  no  means  partook  in 
this  common  jealousy  of  France.  He  had,  from  the  time  of 
his  restoration,  entered  into  close  relations  with  that  power, 
which  a  short  period  of  hostility  had  interrupted  without 
leaving  any  resentment  in  his  mind.  It  is  now  known  that, 
while  his  minister  was  negotiating  at  the  Hague  for  the 
triple  alliance,  he  had  made  overtures  for  a  clandestine  treaty 
with  Louis,  through  his  sister  the  duchess  of  Orleans,  the 
duke  of  Buckingham,  and  the  French  ambassador  Rou- 
vigny. 

Charles  H.  was  not  of  a  temperament  to  desire  arbitrary 
power,  either  through  haughtiness  and  conceit  of  his  station, 
which  he  did  not  greatly  display,  or  through  the  love  of 
taking  into  his  own  hands  the  direction  of  public  affairs, 
about  which  he  was  in  general  pretty  indifferent.  He  did 
not  wish,  as  he  told  lord  £ssex,  to  sit  like  a  Turkish  sultan, 
and  sentence  men  to  the  bowstring,  but  could  not  bear  that 
a  set  of  fellows  should  inquire  into  his  conduct.  His  aim,  in 
fact,  was  liberty  rather  than  power;  it  was  that  immunity 
from  control  and  censure  in  which  men  of  his  character  place 
a  great  part  of  their  happiness.  For  some  yeara  he  had  cared 
probably  very  little  about  enhancing  his  prerogative,  content 
with  the  loyalty,  though  not  quite  with  the  liberality,  of  his 
parliament.  And  had  he  not  been  drawn,  against  his  better 
judgment,  into  the  war  with  Holland,  this  harmony  might 
perhaps  have  been  protracted  a  good  deal  longer.  jBut  the 
vast  expenditure  of  that  war,  producing  little  or  no  decisive 
success,  and  coming  unfortunately  at  a  time  when  trade  was 
not  very  thriving,  and  when  rents  had  considerably  fallen, 
exasperated  all  men  against  the  prodigality  of  the  court,  to 
which  they  might  justly  ascribe  part  of  their  burdens,  and 
with  the  usual  miscalculations,  believed  that  much  more  of 
them  was  due.  Hence  the  bill  appointing  commissioners  of 
public  account,  so  ungrateful  to  the  king,  whose  personal  rep- 
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utation  it  was  likely  to  affect,  and  whose  favorite  excesses  it 
might  tend  to  restrain. 

He  was  almost  equally  provoked  by  the  license  of  his  peo* 
pie's  tongues.  A  court  like  that  of  Charles  is  the  natural 
topic  of  the  idle,  as  well  as  the  censorious.  An  administra- 
tion so  ill  conducted  could  not  escape  the  remarks  of  a  well- 
educated  and  intelligent  city.  Those  who  stood  nearest  to 
the  king  were  not  backward  to  imitate  his  discontent  at  the 
privileges  of  his  people  and  their  representatives.  The  lan- 
guage of  courtiere  and  court  ladies  is  always  intolerable  to 
honest  men,  especially  that  of  such  courtiers  as  surrounded 
the  throne  of  Charles  11.  It  is  worst  of  all  amidst  public 
calamities,  such  as  pressed  very  closely  on  one  another  in  a 
part  of  his  reign — the  awful  pestilence  of  1665,  the  still  more 
ruinous  fire  of  1666,  the  fleet  burned  by  the  Dutch  in  the 
Medway  next  summer.  ^No  one  could  reproach  the  king 
for  outward  inactivity  or  indifference  during  the  great  fire. 
But  there  were  some,  as  Clarendon  tells  us,  who  presumed 
to  assure  him  ^^  that  this  was  the  greatest  blessing  that  God 
had  ever  conferred  on  him,  his  restoration  only  excepted ;  for 
the  walls  and  gates  being  now  burned  and  thrown  dow^n  of 
that  rebellious  city,  which  was  always  an  enemy  to  the  crown, 
his  majesty  would  never  suffer  them  to  repair  and  build  them 
up  again,  to  be  a  bit  in  his  mouth  and  a  bridle  upon  his  neck; 
but  would  keep  all  open,  that  his  troops  might  enter  upon 
them  whenever  he  thought  it  necessary  for  his  service,  there 
being  no  other  way  to  govern  that  rude  multitude  but  by 
force."  It  seems  probable  that  this  loose  and  profligate  way 
of  speaking  gave  rise,  in  a  great  degree,  to  the  suspicion  that 
the  city  had  been  purposely  burned  by  those  who  were,  more 
enemies  to  religion  and  liberty  than  to  the  court  The  par 
pists  stood  ready  to  bear  the  infamy  of  every  unproved 
crime ;  and  a  committee  of  the  house  of  commons  collected 
evidence  enough  for  those  who  were  already  convinced  that 
London  had  been  burned  by  that  obnoxious  sect. 

The  retention  of  the  king's  guards  had  excited  some  jeal- 
ousy, though  no  complaints  seem  to  have  been  made  of  it  in 
parliament ;  but  the  sudden  levy  of  a  considerable  force  in 
1667,  however  founded  upon  a  very  plausible  pretext  from 
the  circumstances  of  the  war,  lending  credit  to  these  dark 
surmises  of  the  court's  sinister  designs,  gave  much  greater 
alarm.  The  commons,  summoned  together  in  July,  instantly 
addressed  the  king  to  disband  his  army  as  soon  as  the  peace 
should  be  made. 

This  change  in  public  sentiment  gave  warning  to  Oharles 
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that  he  could  not  expect  to  reign  with  as  little  trouble  as  he 
had  hitherto  experienced ;  and  doubtless  the  recollection  of 
his  father's  history  did  not  contribute  to  cherish  the  love  he 
sometimes  pretended  for  parliaments.     His  brother,  more  re- 
flecting, and  more  impatient  of  restraint  on  royal  authority, 
saw,  with  still  greater  clearness  than  the  king,  that  they  could 
only  keep  the  prerogative  at  its  desired  height  by  means 
of  intimidation.     A  regular  army  was  indispensable ;  but  to 
keep  up  an  army  in  spite  of  parliament,  or  to  raise  money  for 
its  support  without  parliament,  was  a  very  difficult  under- 
taking.   It  seemed  necessary  to  call  in  a  more  powerful  arm 
than  their  own ;  and,  by  establishing  the  closest  union  with 
the  king  of  France,  to  obtain  either  military  or  pecuniary 
soccers,  from  him,  as  circumstances  might  demand.    But 
there  was  another  and  not  less  imperious  motive  for  a  secret 
treaty.    The  king,  as  has  been  said,  though  little  likely,  from 
the  tenor  of  his  life,  to  feel  very  strong  and  lasting  impres- 
sions of  religion,  had  at  times  a  desire  to  testify  publicly  his 
adherence  to  the  Romish  communion.    The  duke  of  York  had 
come  more  craduall^  to  change  the  faith  in  which  he  was 
educated.    He  describes  it  as  the  i*esult  of  patient  and  anx- 
ious inquiry ;  nor  would  it  be  possible,  therefore,  to  fix  a  pre- 
cise date  ^r  his  converaion,  which  seems  to  have  been  not 
fully  accomplished  till  after  the  restoration.     He,  however, 
continued  in  conformity  to  the  church  of  England,  till,  on 
discovering  that  the  catholic  religion  exacted  an  outward 
communion,  which  he  had  fancied  not  indispensable,  he  be- 
came more  uneasy  at  the  restraint  that  policy  imposed  on 
him.    This  led  to  a  conversation  with  the  King,  and  to  a  close 
union  with  Clifford  and  Arlington,  from  whom  he  had  stood 
aloof  on  account  of  their  animosity  against  Clarendon.  ^  The 
king  and  duke  held  a  consultation  with  those  two  ministei*s, 
and  with  lord  Arundel  of  Wardour,  on  the  26th  of  January, 
1669,  to  discuss  the  ways  and  methods  fit  to  be  taken  for 
the  advancement  of  the  catholic  religion  in  these  kingdoms. 
The  king  spoke  eaiTiestly,  and  with  tears  in  his  eyes.    After 
a  long  delioeration,  it  was  agreed  that  there  was  no  better 
way  to  accomplish  this  pni*pose  than  through  France,  the 
house  of  Austria  being  in  no  condition  to  give  any  assistance. 
§  40.  The  famous  secret  treaty,  which,  though  believed  on 
pretty  good  evidence  not  long  after  the  time,  was  first  act- 
ually brought  to  light  by  Dalrymple  about  half  a  century 
since,  began  to  be  negotiated  very  soon  after  this  consulta- 
tion.    In  one  of  his  letters  to  the  duchess  of  Orleans,  dated 
June  6, 1669,  the  methods  the  king  was  adopting  to  secure 
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himself  in  this  perilous  juncture  appear.  He  was  to  forti- 
fy Plymouth,  Hull,  and  Portsmouth,  and  to  place  them  in 
trusty  hands.  The  ileet  was  under  the  duke,  as  lord  admi- 
ral ;  the  guards  and  their  officers  were  thought  in  general 
well  affected ;  but  his  great  reliance  was  on  the  most  Chris- 
tian king.  He  stipulated  for  £200,000  annually,  and  for  the 
aid  of  6000  French  troops.  In  return  for  such  important 
succor,  Charles  undertook  to  serve  his  ally^s  ambition  and 
wounded  pride  agjiinst  the  United  Provinces.  These,  when 
conquered  by  the  French  arms,  with  the  co-operation  of  an 
English  navy,  were  already  shared  by  the  royal  conspira- 
tors. A  part  of  Zealand  fell  to  the  lot  of  England,  the  re- 
mainder of  the  Seven  Provinces  to  France,  with  an  under- 
standing that  some  compensation  should  be  made  to  the 
prince  of  Orange.  In  the  event  of  any  new  rights  to  the 
Spanish  monarchy  accruing  to  the  most  Christian  king,  as  it 
is  worded  (that  is,  on  the  death  of  the  king  of  Spain,  a  sick- 
ly child),  it  was  agreed  that  England  should  assist  him  with 
all  her  force  by  sea  and  land,  but  at  his  own  expense;  and 
should  obtain  not  only  Ostend  and  Minorca,  but,  as  far  as 
the  king  of  France  could  contribute  to  it,  such  parts  of  Span- 
ish America  as  she  should  choose  to  conquer.  So  strange  a 
scheme  of  partitioning  that  vast  inheritance  was  never,!  be- 
lieve, suspected  till  the  publication  of  the  treaty. 

§  41.  Each  conspirator,  in  his  coalition  against  the  protes- 
tant  faith  and  liberties  of  Europe,  had  splendid  objects  in 
view ;  but  those  of  Louis  seemed  by  far  the  more  probable 
of  the  two,  and  less  liable  to  be  defeated.  The  full  comple- 
tion of  their  scheme  would  have  I'eunited  a  great  kingdom 
to  the  catholic  religion,  and  tui*ned  a  powerful  neischbor  into 
a  dependent  pensioner.  But  should  this  fail  (and  Louis  was 
too  sagacious  not  to  discern  the  chances  of  failure),  he  had 
pledged  to  him  the  assistance  of  an  ally  in  subjugating  the 
republic  of  Holland,  which,  according  to  all  human  calcula- 
tion, could  not  withstand  their  united  efforts.  Charles,  on 
the  other  hand,  besides  that  he  had  no  other  return  to  make 
for  the  necessary  protection  of  France,  was  impelled  by  a 
personal  hatred  of  the  Dutch,  and  by  the  consciousness  that 
their  commonwealth  was  the  standing  reproach  of  arbitrary 
power,  to  join  readily  in  the  plan  for  its  subversion.  But, 
looking  first  to  his  own  objects,  and  perhaps  a  little  distrust- 
ful of  his  ally,  he  pressed  that^his  profession  of^  the  Roman 
catholic  religion  should  be  the  first  measure  in  prosecution 
of  the  treaty ;  and  that  he  should  immediately  receive  the 
stipulated  £200,000,  or  at  least  a  pait  of  the  money.    Louis 


Cha.  U.— 1660-73.         OF  SECRET  TREATY.  416 

insisted  that  the  declaration  of  war  against  Holland  should 
precede.  This  difference  occasioned  a  considerable  delay ; 
and  it  was  chiefly  with  a  view  of  bringing  round  her  brother 
on  this  point  that  the  duchess  of  Orleans  took  her  famous 
journey  to  Dover  in  the  spring  of  1670.  Yet,  notwithstand- 
ing her  influence,  which  passed  for  irresistible,  he  persisted 
in  adhering  to  the  ri^ht  reserved  to  him  in  the  draft  of  the 
treaty  of  choosing  his  own  time  for  the  declaration  of  his 
religion ;  and  it  was  concluded  on  this  footing  at  Dover,  by 
Clifford,  Arundel,  and  Arlington,  on  the  22d  of  May,  1670, 
during  the  visit  of  the  duchess  of  Orleans. 

A  mutual  distrust,  however,  retarded  the  further  progress 
of  this  scheme,  one  partv  unwilling  to  commit  himself  till  he 
should  receive  money,  the  other  too  cautious  to  run  the  risk 
of  throwing  it  away.  There  can  be  no  question  but  that  the 
king  of  France  was  right  in  urging  the  conquest  of  Holland 
as  a  preliminary  of  the  more  delicate  business  they  were  to 
manage  in  England ;  and,  from  Charles's  subsequent  behav- 
ior, as  well  as  his  general  fickleness  and  love  of  ease,  there 
seems  reason  to  believe  that  he  would  gladly  have  receded 
from  an  undertaking  of  which  he  must  every  day  have  more 
strongly  perceived  the  difliculties»  He  confessed,  in  fact,  to 
Louis's  ambassador,  that  he  was  almost  the  only  man  in  his 
kingdom  who  liked  a  French  alliance.  The  change  of  relig- 
ion, on  a  nearer  view,  appeared  dangerous  for  himself  and 
impracticable  as  a  national  measure.  He  had  not  dared  to 
intrust  any  of  his  protestant  ministers,  even  Buckingham, 
whose  indifference  in  such  points  was  notorious,  with  this 
great  secret ;  and,  to  keep  them  the  better  in  the  dark,  a 
mock  negotiation  was  set  on  foot  with  France,  and  a  pre- 
tended treaty  actually  signed,  the  exact  counterpart  of  the 
other,  except  as  to  religion.  Buckingham,  Shaftesburv,  and 
Lauderdale  were  concerned  in  this  simulated  treaty,  the  ne- 
gotiation for  which  did  not  commence  till  after  the  original 
convention  had  been  signed  at  Dover. 

The  court  of  France,  having  yielded  to  Charles  the  point 
about  which  he  had  seemed  so  anxious,  had  soon  the  mortifi- 
cation to  discover  that  he  would  take  no  steps  to  effect  it. 
They  now  urged  that  immediate  declaration  of  his  religion, 
which  they  had,  for  very  wise  reasons,  not  long  before  dis- 
suaded. The  king  of  England  hung  back,  and  tried  so  many 
excuses,  that  they  had  reason  to  suspect  his  sincerity ;  not 
that  in  fact  he  had  played  a  feignea  part  from  the  begin- 
ning, but  his  zeal  for  popery  having  given  way  to  the  seduc- 
tions of  a  voluptuous  and  indolent  Tiro,  he  had  been  led,  with 
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the  good  sense  he  naturally  possessed,  to  form  a  better  esti- 
mate of  his  resources  and  of  the  opposition  he  must  encoun- 
ter. Meanwhile  the  eagerness  of  his  ministera  had  plunged 
the  nation  into  war  with  Holland,  and  Louis,  having  attained 
his  principal  end,  ceased  to  trouble  the  king  on  the  subject 
of  religion.  He  received  large  sums  from  France  during  the 
Dutch  war. 

This  memorable  tmnsaction  explains  and  iustifies  the  stren- 
uous opposition  made  in  parliament  to  the  king  and  duke  of 
York,  and  may  be  reckoned  the  fii*st  act  of  a  drama  which 
ended  in  the  revolution.  It  is  true  that  the  precise  tenns  of 
this  treaty  were  not  authentically  known ;  but  there  can  be 
no  doubt  that  those  who  from  this  time  displayed  an  insu- 
perable, jealousy  of  one  brother,  and  a  determined  enmity  to 
the  other,  had  proofs  enough  for  moral  conviction  of  their 
deep  conspiracy  with  France  against  religion  and  liberty. 
This  suspicion  is  implied  in  all  the  conduct  of  that  parlia- 
mentary opposition,  and  is  the  apology  of  much  that  seems 
violence  ana  faction,  especially  in  the  business  of  the  popish 
plot  and  the  bill  of  exclusion.  It  is  of  importance  also  to 
observe  that  James  II.  was  not  misled  and  betrayed  by  false 
or  foolish  counselors,  as  a(3me  would  suggest,  in  his  endeavors 
to  subvert  the  laws,  but  acted  on  a  plan  long  since  concerted, 
and  in  which  he  had  taken  a  principal  share. 

It  must  be  admitted  that  neither  in  the  treaty  itself,  nor 
in  the  few  lettera  which  have  been  published  by  Dalrymple, 
do  we  find  any  explicit  declaration  either  that  the  catholic  re- 
ligion was  to  be  established  as  the  national  church,  or  arbi- 
trary power  introduced  in  England.  But  there  are  not  want- 
ing strong  presumptions  of  this  design.  The  king  speaks,  in 
a  letter  to  his  sister,  of  finding  means  to  put  the  proprietora 
of  church-lands  out  of  apprehension.  He  uses  the  expression, 
"  r^tablir  la  religion  catholique ;"  which,  though  not  quite  un- 
equivocal, seems  to  convey  more  than  a  bare  toleration  or  a 
personal  profession  by  the  sovereign.  He  talks  of  a  negotia- 
tion with  the  court  of  Rome  to  obtain  the  permission  of  hav- 
ing mass  in  the  vulgar  tongue  and  communion  in  both  kinds, 
as  terms  that  would  render  his  conversion  agreeable  to  his 
subjects.  He  tells  the  French  ambassador  that  not  only  his 
conscience,  but  the  confnsion  he  saw  every  day  increasing  in 
his  kingdom  to  the  diminution  of  his  authority,  impelled  nim 
to  declare  himself  a  catholic;  which,  besides  the  spiritual  ad- 
vantage, he  believed  to  be  the  only  means  of  i*estoring  the 
monarchy.  These  passages,  as  well  as  the  precautions  taken 
in  expectation  of  a  vigorous  resistance  from  a  part  of  the  na- 
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tioD,  appear  to  intimate  a  formal  re-establishment  of  the  cath- 
olic church ;  a  measure  connected,  in  the  king's  apprehension, 
if  not  strictly  with  arbitrary  power,  yet  with  a  very  material 
enhancement  of  his  prerogative.  For  the  profession  of  an 
obnoxious  faith  by  the  king,  as  an  insulated  person,  would, 
instead  of  strengthening  his  authority,  prove  the  greatest  ob- 
stacle to  it,  as,  in  the  next  reign,  turned  out  to  be  the  case. 
Charles,  however,  and  the  duke  of  York  deceived  themselves 
into  a  confidence  that  the  transition  could  be  effected  with 
no  extraordinary  difficulty.  The  king  knew  the  prevailing 
laxity  of  religious  principles  in  many  about  his  court,  and 
'  thought  he  had  reason  to  rely  on  others  as  secretly  catholia 
The  duke,  who  conversed  more  among  divines,  was  led  to 
hope,  from  the  strange  language  of  the  high-church  party, 
that  they  might  readily  be  persuaded  to  make  what  seemed 
no  long  step,  and  come  into  easy  tenus  of  union.  It  was  the 
constant  policy  of  the  romish  priests  to  extenuate  the  differ- 
ences between  the  two  churches,  and  to  throw  the  main  odium 
of  the  schism  on  the  calvinistic  sects.  And  many  of  the 
Anglicans,  in  their  abhorrence  of  protestant  non-conformists, 
played  into  the  hands  of  the  common  enemy. 

§  42.  The  court,  however,  entertained  great  hopes  from 
the  depressed  condition  of  the  dissenters,  whom  it  was  in- 
tended to  bribe  with  that  toleration  under  a  catholic  regi- 
men which  they  could  so  little  expect  from  the  church  of 
England.  Hence  the  duke  of  York  was  always  strenuous 
against  schemes  of  comprehension,  which  would  invigorate 
the  protestant  interest  and  promote  conciliation.  With  the 
opposite  view  of  rendering  a  union  among  protestants  im- 
practicable, the  rigorous  episcopalians  were  encouraged  un- 
derhand to  prosecute  the  non-confoimists.  The  court  pro- 
moted a  renewal  of  the  temporary  act,  passed  in  1664  agamst 
conventicles,  which  was  reinforced  by  the  addition  of  an  ex- 
traordinary proviso,  ^' That  all  clauses  in  the  act  should  be 
construed  most  largely  and  beneficially  for  suppressing  con- 
venticles, and  for  the  justification  and  encouragement  of  all 
persons  to  be  employed  in  the  execution  thereof."  Wilkins, 
the  most  honest  of  tne  bishops,  opposed  this  act  in  the  house 
of  lords,  notwithstanding  the  king^s  personal  request  that  he 
would  be  silent.  Sheldon,  and  others  who,  like  him,  disgraced 
the  church  of  England  by  their  unprincipled  policy  or  their 
passions,  not  only  gave  it  their  earnest  suppoi*t  at  the  time, 
but  did  all  in  their  power  to  enforce  its  execution.  As  the 
king's  temper  was  naturally  tolerant,  his  co-operation  in  this 
severe  measure  would  not  easily  be  understood  without  the 

18* 
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explanation  that  a  knowledge  of  his  secret  policy  enables  us 
to  give. 

But  the  factious,  fanatical,  republican  party  (such  were 
the  usual  epithets  of  the  court  at  the  time)  had  gradually 
led  away  by  their  delusions  that  parliament  of  cavaliers; 
or,  in  other  words,  the  glaring  vices  of  the  king,  and  the 
manifestations  of  designs  against  religion  and  liberty,  had 
dispossessed  them  of  a  confiding  loyalty  which,  though  high- 
ly dangerous  from  its  excess,  had  always  been  rather  ardent 
than  servile.  The  sessions  had  been  short,  and  the  intervals 
of  repeated  prorogations  much  longer  than  usual ;  a  policy 
not  well  calculated  for  that  age,  where  the  growing  discon- 
tents and  suspicions  of  the  people  acquired  strength  by  the 
stoppage  of  the  regular  channel  of  complaint.  Tet  the  house 
of  commons,  during  this  period,  though  unmanageable  on 
the  one  point  of  toleration,  had  displayed  no  want  of  confi- 
dence in  the  king,  nor  any  animosity  toward  his  administra- 
tion; notwithstanding  the  flagrant  abuses  in  the  expendi- 
ture, which  the  parliament  commission  of  public  accounts 
had  brought  to  light,  and  the  outrageous  assault  on  sir  John 
Coventry,  a  crime  notoriously  perpetrated  by  persons  em- 
ployed by  the  coui-t,  and  probably  by  the  king's  direct  order." 

§  43.  The  war  with  Holland  at  the  beginning  of  1672,  so 
repugnant  to  £pglish  interests,  so  unwaiTantedby  any  prov- 
ocation, so  infamously  piratical  in  its  commencement,  so  omi- 
nous of  further  schemes  still  more  dark  and  dangerous,  final- 
ly opened  the  eyes  of  all  men  of  integrity.  It  was  accompa- 
nied by  the  shutting  up  of  the  exchequer,  an  avowed  bank- 
ruptcy at  the  moment  of  beginning  an  expensive  war,*  and 
by  the  declaration  of  indulgence,  or  suspension  of  all  penal 
laws  in  religion :  an  assertion  of  prerogative  which  seemed 
without  limit.  These  exorbitances  were  the  more  scandal- 
ous, that  they  happened  during  a  very,  long  prorogation. 
Hence  the  court  so  lost  the  confidence  of  the  house  of  com- 
mons that,  with  all  the  lavish  corruption  of  the  following 
period,  it  could  never  regain  a  secui*e  majority  on  any  im- 
portant question.    The  superiority  of  what  was  called  the 

'  This  is  asserted  by  Barnet,  and  seems  to  be  acknowledged  by  the  doke  of  York. 
The  court  endeavored  to  mitigate  the  effect  of  the  bill  brought  into  the  commons  in 
cooseqaence  of  Coventry's  injory:  and  so  fu  succeeded,  that,  instead  of  a  partial 
Dieasnre  of  protection  for  the  members  of  the  house  of  commons,  as  originally  de* 
signed,  it  was  tamed  into  a  general  act,  making  it  a  capital  felony  to  wound  with 
intention  to  maim  or  disfigure.  But  the  name  of  the  Coventry  act  has  always  dnng 
to  this  statute. 

*  The  king  promised  the  bankers  interest  at  six  per  cent,  instead  of  the  money 
due  to  them  ttom  the  exchequer ;  but  this  was  never  paid  till  the  latter  part  of  Wil- 
liam's reign.    It  may  be  considered  as  the  beginning  of  our  national  debt 
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country  party  is  refeiTed  to  the  BeBsion  of  February,  1673,  in 
which  they  compelled  the  king  to  recall  his  proclamation 
suspending  the  penal  laws,  and  raised  a  barrier  against  the 
encroachments  of  popery  in  the  tei^t  act. 

§  44.  The  king's  declaration  of  indul^^ence  had  been  pro- 
jected by  Shaftesbury,  in  order  to  conciliate  or  lull  to  sleep 
the  protestant  dissenters.  It  redounded,  in  its  immediate 
effect,  chiefly  to  their  benefit ;  the  catholics  already  enjoy- 
ing a  connivance  at  the  private  exercise  of  their  religion, 
and  the  declaration  expressly  refusing  them  public  places 
of  worship.  The  plan  was  most  laudable  in  itself,  could  we 
separate  the -motives  which  prompted  it,  and  the  means  by 
which  it  was  pretended  to  be  made  effectual.  But  in  the 
declaration  the  king  says,  '^  We  think  onraelves  obliged  to 
make  use  of  that  supreme  power  in  ecclesiastical  matters 
which  is  not  only  inherent  in  us,  but  hath  been  declared  and 
recognized  to  be  so  by  several  statutes  and  acts  of  parlia- 
ment." "  We  do,"  he  says,  not  long  afterward, "  declare  our 
will  and  pleasure  to  be,  that  the  execution  of  all  and  all 
manner  of  penal  laws  in  mattera  ecclesiastical,  against  what- 
soever sort  of  non-conformists  or  recusants,  be  immediately 
suspended,  and  they  are  hereby  suspended."  He  mentions 
also  his  intention  to  license  a  certain,  number  of  places  for 
the  religious  worship  of  non-conforming  protestants. 

It  was  generally  understood  to  be  an  ancient  prerogative 
of  the  crown  to  dispense  with  penal  statutes  in  favor  of  par- 
ticular persons,  and  under  certain  restrictions.  It  was  unde- 
niable that  the  king  might,  by  what  is  called  a  ^'  noli  prose- 
qui," stop  any  criminal  prosecution  commenced  in  his  courts, 
though  not  an  action  for  the  recovery  of  a  pecuniary  pen- 
alty, which,  by  many  statutes,  was  given  to  the  common 
informer.  He  might,  of  course,  set  at  liberty,  by  means  of 
a  pardon,  any  person  imprisoned,  whether  upon  conviction 
or  by  a  magistrate's  warrant.  Thus  the  operation  of  penal 
statutes  in  religion  might,  in  a  great  measure,  be  rendered 
ineffectual  by  an  exercise  of  undisputed  prerogatives ;  and 
thus,  in  fact,  the  catholics  had  been  enabled,  since  the  acces- 
sion of  the  house  of  Stuart,  to  withstand  the  crushing  sever- 
ity of  the  laws.  But  a  pretension,  in  explicit  terms,  to  sus- 
pend a  body  of  statutes,  a  command  to  magistrates  not  to 
put  them  in  execution,  arrogated  a  sort  of  absolute  power 
which  no  benefits  of  the  indulgence  itself  (had  they  even 
been  less  insidiously  offered)  could  induce  a  lover  of  consti- 
tutional privileges  to  endure.*    Notwithstanding  the  affect- 

*  Bridgman,  tbe  lord  keeper,  resigned  the  great  teal,  according  to  Bnmet,  becaate 
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ed  distinction  of  temporal  and  ecclesiastical  matters,  it  was 
evident  that  the  klng^s  supremacy  was  as  much  capable  of 
being  bounded  by  the  legislature  in  one  as  in  the  other,  and 
that  every  law  in  the  statute-book  might  be  repealed  by  a 
similar  proclamation.  The  house  of  commons  voted  that  the 
king's  prerogative  in  matters  ecclesiastical  does  not  extend  to 
repeal  acts  of  parliament,  and  addressed  the  king  to  recall  his 
declaration.  The  king,  in  his  answer  to  this  address,  lament- 
ed that  the  house  should  question  his  ecclesiastical  power, 
which  had  never  been  done  before.  T^is  brought  on  a  fresh 
rebuke,  and,  in  a  second  address,  they  positively  deny  the 
king's  right  to  suspend  any  law.  "  The  legislative  power," 
they  say, '^  has  always  been  acknowledged  to  reside  in  the 
king  and  two  houses  of  parliament."  1  he  king,  in  a  speech 
to  the  house  of  lords,  complained  much  of  the  opposition 
made  by  the  commons,  and  found  a  majority  of  the  former 
disposed  to  support  him,  though  both  houses  concurred  in  an 
adaress  against  the  growth  of  popery.  At  length,  against 
the  advice  of  the  bolder  part  of  his  council,  but  certainly 
with  a  just  sense  of  what  ne  most  valued,  his  ease  of  mind, 
Charles  gave  way  to  the  public  voice,  and  withdrew  his 
declaration. 

§  45.  The  act  of  supremacy,  in  the  first  year  of  Elizabeth^ 
had  imposed  on  all  accepting  temporal  as  well  as  ecclesias- 
tical offices  an  oath  denying  the  spiritual  jurisdiction  of  the 
pope.  But  though  the  refusal  of  this  oath,  when  tendered^ 
mcuiTed  various  penalties,  yet  it  does  not  appear  that  any 
were  attached  to  its  neglect,  or  that  the  oath  was  a  previous 
qualification  for  the  enjoyment  of  office,  as  it  was  made  by  a 
subsequent  act  of  the  same  reign  for  sitting  in  the  house  of 
commons.  It  was  found  also,  by  experience,  that  persons  at- 
tached to  the  Roman  doctrine  sometimes  made  use  of  strain- 
ed constructions  to  reconcile  the  oath  of  supremacy  to  their 
faith.  Nor  could  that  test  be  offered  to  peei*s,  who  were  ex- 
cepted by  a  special  provision.  For  these  several  reasons  a 
more  effectual  security  against  popish  connselora,  at  least  in 
notorious  power,  was  created  by  the  famous  test  act  of  1673, 
which  renders  the  reception  of  the  sacrament  according  to 
the  rites  of  the  church  of  England,  and  a  declaration  renoun- 
cing the  doctrine  of  transubstantiation,  preliminai*y  condi* 
tions  without  which  no  temporal  office  of  trust  can  be  en- 
joyed. In  this  fundamental  article  of  faith  no  compromise 
or  equivocation  would  be  admitted  by  any  member  of  the 

he  woald  not  pat  it  to  the  Declaration  of  Indulgence,  and  was  sncceeded  by  ShnAes- 
bory. 
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church  of  Rome.  And,  as  the  obligation  extended  to  the 
highest  ranks,  this  reached  the  end  for  which  it  was  immedi- 
ately designed ;  compelling  not  only  the  lord  treasurer  Clif- 
ford, the  boldest  and  most  dangerous  of  that  party,  to  retire 
from  public  business,  but  the  duke  of  York  himself,  whose 
desertion  of  the  protestant  church  was  hitherto  not  absolute- 
ly undisguised,  to  quit  the  post  of  lord  admiral. 

It  is  evident  that  a  test  might  have  been  framed  to  ex- 
clude the  Roman  catholic  as  effectually  as  the  present,  with- 
out bearing  like  this  on  the  protestant  non-conformist.  But, 
though  the  preamble  of  the  bill,  and  the  whole  history  of 
the  transaction,  show  that  the  main  object  was  a  safeguard 
against  popery,  it  is  probable  that  a  majority  of  both  houses 
liked  it  the  better  for  this  secondary  effect  of  shutting  out 
the  presbyterians  still  more  than  had  been  done  by  previous 
statutes  of  this  reign.  There  took  place,  however,  a  i*emark- 
able  coalition  between  the  two  parties ;  and  many  who  had 
always  acted  as  high-churchmen  and  cavaliei's,  sensible  at 
last  of  the  policy  of  their  common  adversaries,  renounced  a 
good  deal  of  the  intolerance  and  bigotry  that  had  charac- 
terized the  present  parliament.  The  dissenters,  with  much 
prudence  or  laudable  disinterestedness,  gave  their  support 
to  the  test  act.  In  return,  a  bill  was  brought  in,  and  afler 
some  debate  passed  to  the  lords,  repealing  in  a  considerable 
degree  the  persecuting  laws  against  their  worship.  The  np- 
])er  house,  perhaps  invidiously,  returned  it  with  amendments 
more  favomble  to  the  dissentera,  and  insisted  upon  them  af- 
ter a  conference.  A  sudden  prorogation  very  soon  put  an 
end  to  this  bill,  which  was  as  unacceptable  to  the  court  as  it 
was  to  the  zealots  of  the  church  of  England.  It  had  been  in- 
tended to  follow  it  up  by  another,  excluding  all  who  should 
not  conform  to  the  established  church  from  serving  in  the 
house  of  commons. 

§  46.  It  may  appear  remarkable  that,  as  if  content  with 
these  provisions,  the  victorious  country  party  did  not  re- 
monstrate against  the  shutting  up  of  the  exchequer,  nor  even 
wage  any  direct  war  against  the  king's  advisera.  But  the 
test  act,  and  their  steady  protestation  against  the  suspend- 
ing prerogative,  crushed  the  projects  and  dispersed  the  mem- 
bers of  the  cabaL  The  king  had  no  longer  any  minister  on 
whom  he  could  rely';  and,  with  his  indolent  temper,  seems 
from  this  time,  if  not  to  have  abandoned  all  hope  of  declar- 
ing his  change  of  i*el]gion,  yet  to  have  seen  both  that  and 
his  other  favorite  projects  postponed  without  much  reluc- 
tance.   From  a  real  predilection,  from  the  prospect  of  gain,' 
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and  partly,  no  doubt,  from  some  distant  views  of  arbitra- 
ry power  and  a  catholic  establishment,  he  persevered  a  long 
time  in  clinging  secretly  to  the  interest  of  France ;  but  his 
active  co-operation  in  the  schemes  of  1609  was  at  an  end. 
In  the  next  session,  of  October,  1673,  the  commons  drove 
Buckingham  from  the  king's  councils ;  they  intimidated  Ar- 
lington into  a  change  of  policy;  and,  though  they  did  not 
succeed  in  removing  the  duke  of  Lauderdale,  compelled  him 
to  confine  himself  chiefly  to  the  affairs  of  Scotland. 
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CHAPTER  Xn. 

S  1.  Earl  of  Danby's  Administration,  i  2.  Opposition  in  the  Commons.  Frequently 
eormpt.  (  8.  Character  of  Lord  Danby.  i  4.  Connection  of  the  popalar  Party  with 
France.  Its  Motives  on  both  Sides.  (  &  Doubt  as  to  their  Acceptance  of  Money. 
i  0.  Secret  Treaties  of  the  King  with  France,  i  7.  Fall  of  Danby.  His  Impeach- 
ment i  8.  Questions  arising  on  it.  His  Commitment  to  the  Tower,  i  9.  Pardon 
pleaded  in  Bar.  i  10.  Votes  of  Bishops,  fill.  Abatement  of  Impeachments  by  Dis- 
soloiion.  $  12.  Popish  Plot  Colemau*s  Letters,  fi  18.  Godfrey's  Death.  H4.  In- 
Jastice  of  Judges  on  the  Trials.  (  16.  Parliament  dissolved.  Exclnsion  of  Dnke 
ofTorkpropowd.  $  18.  Schemes  of  Shaftesbary  and  Monmonth.  fi  17.  Unsteadi- 
ness of  the  King,  i  18.  Blzpedients  to  avoid  the  Exclnsion.  i  19.  Names  of  Whig 
and  Tory,  i  20.  New  Coancil  formed  by  Sir  William  Temple.  Long  Prorogation 
of  Parliament,  i  21.  Petitions  and  Addresses.  S  22.  Violence  of  the  Commons. 
Oxford  Parliament  {  23.  Impeachment  of  Commoners  for  Treason  constitatiouaL 
Fitzharris  impeached.  §  24.  Proceedings  against  Sbaftesbnry  and  his  Colleagues. 
{  25.  Triumph  of  the  Court  i  20.  Forfeiture  of  Charter  of  London,  and  of  other 
places.  S  27.  Projects  of  Lord  Ruisell  and  Sidney,  fi  28.  Their  Trials.  (29.  High 
Tory  Principles  of  the  Clergy.  Passive  Obedience.  Some  contend  for  absolute 
Power.  Fllmer.  Sir  George  Mackenzie.  I5ecree  of  University  of  Oxford,  i  30. 
Connection  with  Louis  broken  oft    King's  Death. 

§  1.  The  period  of  Lord  Danby's  administration,  from  1673 
to  1678,  was  fall  of  chicanery  and  dissimulation  on  the  king's 
side,  of  increasing  saspiciousness  on  that  of  the  commons. 
Forced  by  the  voice  of  parliament,  and  the  bad  success  of 
his  arms,  into  peace  with  Holland,  Charles  struggled  hard 
against  a  co-operation  with  her  in  the  great  confederacy  of 
Spain  and  the  empire  to  resist  the  encroachments  of  France 
on  the  Netherlands.  Such  was  in  that  age  the  strength  of 
the  barrier  fortresses,  and  so  heroic  the  resistance  of  the 
pnnce  of  Orange,  that,  notwithstanding  the  extreme  weak- 
ness of  Spain,  there  was  no  moment  in  that  war  when  the 
sincere  and  strenuous  intervention  of  England  would  not 
have  compelled  Louis  XIV.  to  accept  the  terms  of  the  treaty 
of  Aiz  la  Chapelle.  It  was  the  treacherous  attachment  of 
Charles  II.  to  French  interests  that  brought  the  long  con- 
gress of  Nimeguen  to  an  unfoitunate  termination ;  and,  by 
suiTendering  so  many  towns  of  Flanders  as  laid  the  rest 
open  to  future  aggression,  gave  rise  to  the  tedious  struggles 
of  two  more  wai*s. 

§  2.  In  the  behavior  of  the  house  of  commons  during  this 
period,  previously  at  least  to  the  session  of  1678,  there  seems 
nothing  which  can  incur  much  reprehension  from  those  who 
reflect  on  the  king's  chai'acter  and  intentions,  unless  it  be 
that  they  granted  supplies  rather  too  largely,  and  did  not 
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sufficiently  provide  against  the  perils  of  the  time.    Bat  the 
house  of  lords  contained,  unfortunately,  an  invincible  major- 
ity for  the  court,  ready  to  frustrate  any  legislative  security 
for  public  liberty.     Thus  the  habeas  corpus  act,  first  sent  up 
to  that  house  in  1674,  was  lost  there  in  sevend  successive 
sessions.     The  commons,  therefore,  testified  their  sense  of 
public  grievances,  and  kept  alive  an  alarm  in  the  nation,  by 
resolutions  and  addresses,  which  a  phlegmatic  reader  is  some- 
times too  apt  to  consider  as  factious  or  unnecessary.    If  they 
seem  to  have  dwelt  more,  in  some  of  these,  on  the  dangers 
of  religion,  and  less  on  those  of  liberty,  than  we  may  now 
think  reasonable,  it  is  to  be  remembered  that  the  fear  of 
popery  has  always  been  the  surest  string  to  touch  for  effect 
on  the  people ;  and  that  the  general  clamor  against  that  re- 
ligion was  all  covertly  directed  against  the  duke  of  York, 
the  most  dangerous  enemy  of  every  part  of  our  constitution. 
The  real  vice  of  this  parliament  was  not  intemperance,  but 
cori'uption.     Clifford,  and  still  moi*e  Danby,  were  masters  in 
an  art  practiced  by  ministers  from  the  time  of  James  L  (and 
which,  indeed,  can  never  be  unknown  where  there  exists  a 
court  and  a  popular  assembly),  that  of  turning  to  their  use 
the  weapons  ot  mercenary  eloquence  by  office,  or  blunting 
their  edge  by  bribery.     Some  who  had  been  once  prominent 
in  opposition,  as  sir  Robert  Howard  and  sir  Richard  Tem- 
ple, became  placemen ;  some,  like  Garraway  and  sir  Thomas 
Lee,  while  they  continued  to  lead  the  country  party,  took 
money  from  the  court  for  softening  particular  votes ;  many, 
as  seems  to  have  been  the  case  with  Reresby,  were  won  by 
promises  and  the  pretended  friendship  of  men  in  power.    On 
two  great  classes  of  questions,  France  and  popery,  the  com- 
mons broke  away  from  all  management ;  nor  was  Danby  un- 
willing to  let  his  master  see  their  indocility  on  these  snb- 
jects.    But  in  general,  till  the  year  1678,  by  dint  of  the 
means  before  mentioned,  and  partly,  no  doubt,  through  the 
honest  conviction  of  many  that  the  king  was  not  likely  to 
employ  any  minister  more  favorable  to  the  protestant  relig- 
ion and  liberties  of  Europe,  he  kept  his  ground  without  any 
insuperable  opposition  from  parliament. 

§  3.  The  earl  of  Danby  had  virtues  as  an  English  mmister, 
which  served  to  extenuate  some  great  errors  and  an  entire 
want  of  scrupulousness  in  his  conduct.  Zealous  against  the 
church  of  Rome  and  the  aggrandizement  of  France,  he  coun- 
teracted, while  he  seemed  to  yield  to,  the  prepossessions 
of  his  master.  If  the  policy  of  England  before  the  peace 
of  Nimeguen  was  mischievous  and  disgraceful,  it  would  evi- 
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dently  have  been  far  more  so  had  the  king  and  duke  of  York 
been  abetted  by  this  minister  in  their  fatal  predilection  for 
France.  We  owe  to  Danby's  influence,  it  must  ever  be  re- 
membered, the  marriage  of  princess  Mary  to  the  prince  of 
Oj-ange,  the  seed  of  the  revolution  and  the  act  of  settlement 
— ^a  courageous  and  disinterested  counsel,  which  ought  not 
to  have  proved  the  source  of  his  greatest  misfortunes.  But 
we  can  not  pretend  to  say  that  he  was  altogether  as  sound 
a  friend  to  tne  constitution  of  his  country  as  to  her  nation- 
al dignity  and  interests.  I  do  not  mean  that  he  wished  to 
render  the  king  absolute.  But  a  minister,  harassed  and  at- 
tacked in  parliament,  is  tempted  to  desire  the  means  of  crush- 
ing his  opponents,  or  at  least  of  augmenting  his  own  sway. 
The  mischievous  bill  that  passed  the  house  of  lords  in  1675, 
imposing  as  a  test  to  be  taken  by  both  houses  of  parliament, 
as  well  as  all  holding  beneficed  offices,  a  declaration  that  re- 
sistance to  persons  commissioned  by  the  king  was  in  all  cases 
unlawful,  and  that  they  would  never  attempt  any  alteration 
in  the  government  in  church  or  state,  was  promoted  by  Dan- 
by,  though  it  might  possibly  originate  witn  others.  It  was 
apparently  meant  as^a  bone  of  contention  among  the  coun- 
try party,  in  which  presbyterians  and  old  parliamentarians 
were  associated  with  discontented  cavaliers.  Besides  the 
mischief  of  weakening  this  party,  which  indeed  the  minister 
could  not  fairly  be  expected  to  feel,  nothing  could  have  been 
devised  more  unconstitutional,  or  more  advantageous  to  the 
Courtis  projects  of  arbitrary  power. 

It  18  certainly  possible  that  a  minister  who,  aware  of  the 
dangerous  intentions  of  his  sovereign  or  his  colleagues,  re- 
mains in  the  cabinet  to  thwart  and  countermine  them,  may 
serve  the  public  more  effectually  than  by  retiring  from  of- 
fice ;  but  he  will  scarcely  succeed  in  avoiding  some  material 
sacrifices  of  integrity,  and  still  less  of  reputation.  Danby, 
the  ostensible  adviser  of  Charles  U.,  took  on  himself  the  just 
odium  of  that  hollow  and  suspicious  policy  which  appeared 
to  the  world.  We  know,  indeed,  that  he  was  concerned, 
against  his  own  judgment,  in  the  king's  secret  receipt  of 
money  from  France,  the  price  of  neutrality,  both  in  1676  and 
in  167S,  the  latter  to  his  own  ruin.  Could  the  opposition, 
though  not  so  well  apprised  of  these  transactions  as  we  are, 
be  censured  for  giving  little  credit  to  his  assurances  of  zeat 
against  that  power ;  which,  though  sincere  in  him,  were  so 
little  in  unison  with  the  disposition  of  the  court  ?  Had  they 
no  cause  to  dread  that  the  great  army  suddenly  raised  in 
1677,  on  pretense  of  being  employed  against  France,  might 
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be  turned  to  some  worse  pui-poses  more  congenial  to  the 
king's  temper  ? 

§  4.  This  invincible  distrust  of  the  court  is  the  best  apology 
for  that  which  has  given  rise  to  so  much  censure — the  secret 
connections  formed  by  the  leaders  of  opposition  with  Louis 
XIY.,  through  his  ambassador  Barillon  and  Rouvigny,  about 
the  spnng  of  1678.    They  well  knew  that  the  king's  designs 
against  their  liberties  had  been  planned  in  concert  with 
France,  and  could  hardly  be  rendered  effectual  without  her 
aid  in  money,  if  not  in  arms.     If  they  could  draw  over  this 
dangerous  ally  from  his  side,  and  convince  the  king  of  France 
that  it  was  not  his  intei'est  to  crush  their  power,  they  would 
at  least  frustrate  the  suspected  conspiracy,  and  secure  the 
disbanding  of  the  arm^,  though  at  a  great  sacrifice  of  the 
continental   policy  which   they  had  long  maintained,  and 
which  was  truly  important  to  our  honor  and  safety.    Yet 
there  must  be  degrees  in  the  scale  of  public  utility ;  and,  if 
the  liberties  of  the  people  were  really  endangered  by  domes- 
tic treachery,  it  was  hdiculous  to  think  of  saving  Tonmay 
and  Valenciennes  at  the  expense  of  all  that  was  dearest  at 
home.    This  is  plainly  the  secret  of  that  unaccountable,  as 
it  then  seemed,  and  factious  opposition,  in  the  year  1678, 
which  can  not  be  denied  to  have  served  the  ends  of  France, 
and  thwarted  the  endeavore  of  lord  Danby  and  sir  WiHiam 
Temple  to  urge  on  the  uncertain  and  half  reluctant  temper 
of  the  king  into  a  decided  course  of  policy.     Louis,  in  fact, 
had  no  desii'e  to  see  the  king  of  England  absolute  over  his 
people,  unless  it  could  be  done  so  much  by  his  own  help  as 
to  render  himself  the  real  master  of  both.    He  had  long  been 
sensible  of  the  advantage  to  be  I'eaped  from  a  malcontent 
party  in  England.    In  the  first  ^ears  after  the  nestoration  he 
Kept  up  a  connection  with  the  disappointed  commonwealth's 
men,  while  their  courage  was  yet  fresh  and  unsubdued;  sod 
in  the  war  of  1665  was  very  nearly  exciting  insurrectioos 
both  in  England  and  Ireland.     These  schemes  of  course  were 
suspended  as  he  grew  into  closer  friendship  with  Charles, 
and  saw  a  surer  method  of  preserving  an  ascendency  over 
the  kingdom.     But  as  soon  as  the  princess  Mary's  marriage, 
contrary  to  the  king  of  England's  promise,  and  to  the  plain 
intent  of  all  their  clandestine  negotiations,  displayed  his  faith- 
less and  uncertain  character  to  the  French  cabinet,  they  de- 
termined to  make  the  patriotism,  the  passion,  and  the  co^ 
ruption  of  the  house  of  commons  minister  to  their  resentment 
and  ambition. 

The  views  of  lord  Hollis  and  lord  Russell  in  this  clandes- 
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tine  intercourse  with  the  French  ambassador  were  sincerely 
patriotic  and  honorable :  to  detach  France  from  the  king ; 
to  crush  the  duke  of  York  and  popish  faction;  to  procure 
the  disbanding  of  the  army,  the  dissolution  of  a  corrupted 
parliament,  the  dismissal  of  a  bad  minister.  They  would,  in- 
deed, have  displayed  more  prudence  in  leaving  these  dark 
and  dangerous  paths  of  intrigue  to  the  court  which  was 
practiced  in  them.  They  were  concerting  measures  with 
the  natural  enemj  of  their  country,  i*eligion,  honor,  and  lib- 
erty ;  whose  obvious  policy  was  to  keep  the  kingdom  dis- 
united that  it  might  be  powerless ;  who  had  been  long  abet- 
ting the  worst  designs  oi  our  own  court,  and  who  could  never 
be  expected  to  act  against  popery  and  despotism  but  for  the 
temporary  ends  of  his  amoition.  Yet,  in  the  very  critical 
circumstances  of  that  period,  it  was  impossible  to  pursue  any 
coni'se  with  security ;  and  the  dangere  of  excessive  circum- 
spection and  adherence  to  general  rules  may  often  be  as  for- 
midable as  those  of  temerity.  The  connection  of  the  popu- 
lar party  with  France  may  very  probably  have  frustrated  the 
sinister  intentions  of  the  king  and  duke,  by  compelling  the 
reduction  of  the  army,  though  at  the  price  of  a  great  sacri- 
fice of  European  policy.  Such  may  be,  with  unprejudiced 
men,  a  sufficient  apology  for  the  conduct  of  lord  Eussell  and 
lord  Hollis,  the  most  public-spirited  and  high-minded  charac- 
ters of  their  age,  in  this  extraordinary  and  unnatural  alliance. 
It  would  have  been  unworthy  of  their  virtue  to  have  gone 
into  so  desperate  an  intrigue  with  no  better  aim  than  that 
of  ruining  lord  Danby ;  and  of  this  I  think  we  may  fully 
acquit  them.  The  nobleness  of  Russeirs  disposition  beams 
forth  in  all  that  Barillon  has  written  of  their  conferences. 
Yet,  notwithstanding  the  plausible  grounds  of  his  conduct, 
we  can  hardly  avoid  wishing  that  he  had  abstained. from  so 
dangerous  an  intercourse,  which  led  him  to  impair,  in  the 
eyes  of  posterity,  by  something  more  like  faction  than  can 
be  ascribed  to  any  other  part  of  his  parliamentary  life,  the 
consistency  and  ingenuousness  of  his  character. 

§  5.  I  have  purposely  mentioned  lord  Russell  and  lord 
Hollis  apart  from  others  who  were  mingled  in  the  same  in- 
trigues of  the'  French  ambassador,  both  because  they  were 
among  the  first  with  whom  he  tampered,  and  because  they 
are  honorably  distinguished  by  their  abstinence  from  all  pe- 
cuniary remuneration,  which  Hollis  refused,  and  which  BariU 
Ion  did  not  presume  to  offer  to  Russell.  It  appears,  howev- 
er, from  this  minister's  accounts  of  the  money  he  had  ex- 
pended in  this  secret  service  of  the  French  crown,  that,  at  a 
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later  time,  namely,  aboat  the  end  of  1680,  many  of  the  lead- 
ing members  of  opposition,  sir  Thomas  Littleton,  Mr.  Gar- 
rawaj,  Mr.  Hampaen,  Mr.  Powle,  Mr.  Sacheverell,  Mr.  Foley, 
received  sums  of  500  or  300  guineas,  as  testimonies  of  the 
king  of  France's  munificence  and  &vor.  Among  others,  Al- 
gernon Sidney-,  who,  thongh  not  in  Parliament,  was  very  act- 
ive out  of  it,  is  more  than  once  mentioned*  Chiefly  because 
the  name  of  Algernon  Sidney  had  been  associated  with  the 
most  stem  and  elevated  virtue,  this  statement  was  received 
with  great  reluctance ;  and  many  have  ventured  to  call  the 
truth  of  these  pecuniary  gratifications  in  question.  This  is 
certainly  a  bold  surmise ;  though  Barillon  is  known  to  have 
been  a  man  of  luxurious  and  expensive  habits,  and  his  de- 
mands for  more  money  on  account  of  the  English  court, 
which  continually  occur  in  his  correspondence  with  Louis, 
may  lead  to  a  suspicion  that  he  would  be  in  some  measure 
a  gainer  by  it.  This,  however,  might  possibly  be  the  case 
without  actual  peculation.  But  it  must  be  observed  that 
there  are  two  classes  of  those  who  are  alleged  to  have  re- 
ceived presents  through  his  hands:  one,  of  such  as  were  in 
actual  communication  with  himself;  another,  of  such  as  sir 
John  Baber,  a  secret  agent,  had  prevailed  upon  to  accept  it. 
Sidney  was  in  the  first  class ;  but  as  to  the  second,  compre- 
hending Littleton,  Hampden,  Sacheverell,  in  whom  it  is,  for 
different  reasons,  as  difficult  to  suspect  pecuniary  corruption 
as  in  him,  the  proof  is  manifestly  weaker,  depending  only  on 
the  assertion  of  an  intriguer  that  he  had  paid  them  the  mon- 
ev.  The  falsehood  either  of  Baber  or  Barillon  would  acquit 
these  considerable  men.  Nor  is  it  to  be  reckoned  improba- 
ble that  persons  employed  in  this  clandestine  service  should 
be  guilty  of  a  fraud,  for  which  they  could  evidently  never 
be  made  responsible.  We  have,  indeed,  a  remarkable  con- 
fession of  Coleman,  the  famous  intriguer  executed  for  the 
popish  plot,  to  this  effect.  He  deposed,  in  his  examination 
Defore  the  house  of  commons,  in  November,  1678,  that  he 
had  received  last  session  from  Baiillon  £2500  to  be  distributed 
among  members  of  parliament,  which  he  had  converted  to 
his  own  use.  It  is  doubtless  possible  that  Coleman,  having 
actually  expended  this  money  in  the  manner  intended,  be- 
spoke the  favor  of  those  whose  secret  he  kept  by  taking  the 
discredit  of  such  a  fraud  on  himself.  But  it  is  also  possible 
that  he  spoke  the  truth.  A  similar  uncertainty  hangs  over 
the  transactions  of  sir  John  Baber.  Nothing  in  the  parlia- 
mentary conduct  of  the  above-mentioned  gentleman  in  1680 
con*oborates  the  suspicion  of  an  intrigue  with  France,  what- 
ever may  have  been  the  case  in  1678, 
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I  must  fairly  confess,  however,  that  the  decided  bias  of 
my  own  mind  is  on  the  affirmative  side  of  this  question,  , 
and  that  principally  because  I  am  not  so  much  struck  as 
some  have  been  by  any  violent  improbability  in  what  Baril- 
lon  wrote  to  his  court  on  the  subject.  If,  indeed,  we  were  to 
i-ead  that  Algernon  Sidney  had  been  bought  over  by  Louis 
XrV.  or  Charles  11.  to  assist  in  setting  up  absolute  monarchy 
in  England,  we  might  fairly  oppose  our  knowledge  of  his  in- 
flexible and  haughty  character,  of  his  zeal,  in  life  and  death, 
for  republican  liberty.  But  there  is,  I  presume,  some  moral 
distinction  between  the  acceptance  of  a  bribe  to  desert  or 
betray  our  principles,  and  that  of  a  trifling  present  for  actins 
in  conformity  to  them.  The  one  is,  of  course,  to  be  styled 
corruption;  the  other  is  I'epugnant  to  a  generous  and  deli- 
cate mind,  but  too  much  sanctioned  by  the  practice  of  an 
age  far  less  scrupulous  than  our  own,  to  have  carried  with  it 
any  great  self-reproach  or  sense  of  degradation.  It  is  truly 
inconceivable  that  men  of  such  property  as  sir  Thomas  Lit- 
tleton or  Mr.  Foley  should  have  accepted  300  or  500  guineas, 
the  sums  mentioned  by  Barillon,  as  the  price  of  apostasy 
from  those  political  principles  to  which  they  owed  the  es- 
teem of  their  country,  or  oi  an  implicit  compliance  with  the 
dictates  of  France.  It  is  sufficiently  discreditable  to  the 
times  in  which  they  lived  that  they  snould  have  accepted  so 
pitiful  a  gratuity ;  unless  indeed  we  should  in  candor  resort 
to  an  hypothesis  which  seems  not  absurd,  that  they  agreed 
among  themselves  not  to  offend  Louis,  or  excite  his  distrust, 
by  a  refusal  of  this  money.  Sidney  indeed  was,  as  there  is 
reason  to  think,  a  distressed  man ;  he  had  formerly  been  in 
connection  with  the  court  of  France,  and  had  persuaded  him- 
self that  the  countenance  of  that  power  might  one  day  or 
other  be  aflbrded  to  his  darling  scheme  of  a  commonwealth ; 
he  had  contracted  a  dislike  to  the  prince  of  Orange,  and  con- 
sequently to  the  Dutch  alliance,  from  the  same  governing  mo- 
tive :  is  it  strange  that  one  so  circumstanced  should  have  ac- 
cepted a  small  gratification  from  the*  king  of  France  which 
implied  no  dereliction  of  his  duty  as  an  Englishman,  or  any 
sacrifice  of  political  integrity?  And  I  should  be  glad  to  be 
informed  by  the  idolaters  of  Algernon  Sidney's  name,  what 
we  know  of  him  from  authentic  and  contemporary  sources 
which  renders  this  incredible. 

§  6.  France,  in  the  whole  course  of  these  intrigues,  held 
the  game  in  her  hands.  Mistress  of  both  parties,  she  might 
either  embarrass  the  king  through  parliament,  if  he  pretend- 
ed to  an  independent  coni*se  of  policy,  or  cast  away  the  latter 
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when  be  should  retarn  to  bis  former  engagements.  Hence,  as 
early  as  May,  1678,  a  private  treaty  was  set  on  foot  between 
Charles  and  Louis,  by  which  the  former  obliged  himself  to 
keep  a  neutrality,  if  the  allies  should  not  accept  the  terms 
offered  by  France,  to  recall  all  bis  troops  from  Flanders  with- 
in two  months,  to  disband  most  of  his  army,  and  not  to  as- 
.semble  his  parliament  for  six  months :  in  return,  he  was  to 
receive  6,000,000  livres.  This  was  signed  by  the  king  him- 
self on  May  27,  none  of  his  ministers  venturing  to  affix  their 
names.  Yet  at  this  time  he  was  making  outward  professions 
of  an  intention  to  carry  on  the  war.  Even  in  this  secret 
treaty,  so  thorough  was  his  insincerity,  be  meant  to  evade 
one  of  its  aiticles,  that  of  disbanding  his  troops.  lu  this 
alone  he  was  really  opposed  to  the  wishes  of  France;  and 
her  pertinacity  in  disarming  him  seems  to  have  been  the 
chiei  source  of  those  capricious  changes  of  his  disposition 
which  we  find  for  three  or  four  years  at  this  period.*  Louis 
again  appears  not  only  to  have  mistrusted  the  king^s  own 
inclinations  after  the  prince  of  Orange's  marriage,  and  his 
ability  to  withstand  the  eagerness  of  the  nation  for  war,  but 
to  have  apprehended  that  he  might  become  absolute  by  means 
of  his  army,  without  standing  indebted  for  it  to  his  ancient 
ally.  In  this  point,  therefore,  he  faithfully  served  the  popular 
party.  Charles  used  every  endeavor  to  evade  this  condition ; 
whether  it  were  that  he  still  entertained  hopes  of  obtaining 
arbitrary  power  through  intimidation,  or  that,  dreading  the 
violence  of  the  house  of  commons,  and  ascribing  it  rather  to 
a  republican  conspiracy  than  to  his  own  misconduct,  he  look- 
ed to  a  military  force  as  his  security.  From  this  motive  we 
may  account  for  his  strange  proposal  to  the  French  king  of 
a  league  in  support  of  Sweden,  by  which  he  was  to  furnish 
fifteen  ships  and  10,000  men,  at  the  expense  of  France,  during 
three  years,  receiving  six  millions  for  the  first  year,  and  four 
for  each  of  the  next  two.  Louis,  as  is  highly  probable,  be- 
trayed this  project  to  the  Dutch  government,  and  thus  fright- 
ened them  into  that  hesty  signature  of  the  treaty  of  Kime- 
guen,  which  broke  up  the  confederacy,  and  accomplished  the 
immediate  objects  of  his  ambition.  No  longer  in  need  of  the 
court  of  England,  he  determined  to  punish  it  for  that  duplic- 
ity which  none  resent  more  in  others  than  those  who  are  ac- 
customed to  practice  it.    He  refused  Charles  the  pension 

>  HiB  exclamation  at  Barlllon*fl  pressing  the  redaction  of  the  army  to  SOOO  men  is 
well  known.  **  God's  tish !  are  all  the  king  of  France's  promises  to  make  me  master 
of  my  BubJectB  come  to  this?  or  does  he  think  that  a  matter  to  be  done  with  8000 
men  r* 


Cha.  II.— 167S-80.  FALL  OF  DANBY.  431 

stipulated  by  the  private  treaty,  alleging  that  its  conditions 
had  not  been  performed ;  and  urged  on  Montagu,  with  prom- 
ises of  indemnification,  to  betray  as  much  as  he  knew  of  that 
secret,  in  order  to  ruin  lord  Danby. 

§  7.  The  ultimate  cause  of  this  minister's  fall  may  thus  be 
deduced  from  the  best  action  of  his  life,  though  it  ensued 
immediately  from  his  very  culpable  weakness  in  aiding  the 
king's  inclinations  toward  a  sordid  bargaining  with  France. 
It  is  well  known  that  the  famous  letter  to  Montagu,  empow- 
ering him  to  make  an  offer  of  neutrality  for  the  price  of 
6,000,000  livres,  was  not  only  written  by  the  king's  express 
order,  but  that  Charles  attested  this  with  his  own  signature 
in  a  postscript,  This  bears  date  five  days  after  an  act  had 
absolutely  passed  to  raise  money  for  carrying  on  the  war: 
a  circumstance  worthy  of  particular  attention,  as  it  both  puts 
an  end  to  every  pretext  or  apology  which  the  least  scrupu- 
lous could  venture  to  urge  in  behalf  of  this  negotiation,  and 
justifies  the  whig  party  of  England  in  an  invincible  distrust, 
an  inexpiable  hatred,  of  so  perfidious  a  cozener  as  filled  the 
throne.  But,  as  he  was  beyond  their  reach,  they  exercised  a 
constitutional  right  in  the  impeachment  of  his  responsible 
minister.  For  responsible  he  surely  was;  though, strangely 
mistaking  the  obligations  of  an  English  statesman,  Danby 
seems  to  fancy  in  his  printed  defense  that  the  king's  order 
would  be  sufficient  warrant  to  justify  obedience  in  any  case 
not  literally  unlawful.  The  letter  to  Montagu,  he  asserts, 
"  was  written  by  the  king's  command,  upon  the  subject  of 
peace  and  war,  wherein  his  majesty  alone  is  at  all  times  sole 
judge,  and  ought  to  be  obeyed  not  only  by  any  of  his  min- 
istera  of  state,  but  by  all  his  subjects."  Such  were,  in  that 
age,  the  monarchical  or  tory  maxims  of  government,  which 
the  impeachment  of  this  minister  contributed  in  some  meas- 
ure to  overthrow.  As  the  king's  authority  for  the  letter  to 
Montagu  was  an  undeniable  fact,  evidenced  by  his  own  hand- 
writing, the  commons,  in  impeaching.lord  Danby,  went  a  great 
way  toward  establishing  the  principle  that  no  minister  can 
shelter  himself  behind  the  throne  by  pleading  obedience  to 
the  orders  of  his  sovereign.  He  is  considered,  in  the  modern 
theory  of  the  constitution,  answerable  for  the  justice,  the  hon- 
esty, the  utility  of  all  measures  emanating  from  the  crown,  as 
well  as  for  their  legality ;  and  thus  the  executive  administra- 
tion is  rendered  subordinate,  in  all  great  matters  of  policy, 
to  the  superintendence  and  virtual  control  of  the  two  nouses 
of  parliament.  It  must  at  the  same  time  be  admitted  that, 
through  the  heat  of  honest  indignation  and  some  less  worthy 
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passions  on  the  one  hand,  thi'ough  uncertain  and  crude  prin- 
ciples of  constitutional  law  on  the  other,  this  just  and  necesp 
sary  impeachment  of  the  earl  of  Danby  was  not  so  conducted 
as  to  be  exempt  from  all  reproach.  Tne  charge  of  hi^h  trea- 
son for  an  offense  manifestly  amounting  only  to  misdemean- 
or, with  the  purpose,  not  perhaps  of  takmg  the  life  of  the  ac- 
cused, but  at  least  of  procuring  some  punishment  beyond  the 
law,  with  the  strange  mixture  of  articles,  as  to  which  there 
was  no  presumptive  proof,  or  which  were  evidently  false,  soch 
as  concealment  of  the  popish  plot,  gave  such  a  character  of 
intemperance  and  faction  to  these  proceedings  as  may  lead 


conformable  to  the  court  standard  of  duty ;  and  as  it  sprang 
iVom  too  inordinate  a  desire  to  retain  power,  it  would  have 
i'ound  an  appropriate  and  adequate  chastisement  in  exclusion 
from  office.  We  judge  perhaps  somewhat  more  favorably 
of  lord  Danby  than  his  contemporaries  at  that  juncture  were 
warranted  to  do ;  but  even  then  he  was  rather  a  minister  to 
be  pulled  down  than  a  man  to  be  severely  punished.  His 
one  great  and  undeniable  service  to  the  protestant  and  En- 
glish interests  should  have  palliated  a  multitude  of  errom 
Yet  this  was  the  mainspring  and  first  source  of  the  intrigae 
that  ruined  him. 

§  8.  The  impeachment  of  lord  Danby  brought  forward  sev- 
eral material  discussions  on  that  part  of  our  constitntional 
law  which  should  not  be  passed  over  in  this  place.  1.  As 
soon  as  the  charges  presented  by  the  commons  at  the  bar 
of  the  upper  house  had  been  read,  a  motion  was  made  that 
the  earl  should  withdraw ;  and  another  afterwaid  that  he 
should  be  committed  to  the  Tower:  both  of  which  were  neg- 
atived by  considerable  majorities.  This  refusal  to  commit 
on  a  charge  of  treason  had  created  a  dispute  between  the 
two  houses  in  the  instance  of  lord  Clarendon.  In  that  case, 
however,  one  of  the  articles  of  impeachment  did  actually 
contain  an  unquestionable  treason.  But  it  was  contended 
with  much  more  force  on  the  present  occasion,  that  if  the 
commons,  by  merely  using  the  word  traitorously,  could 
alter  the  character  of  offenses  which,  on  their  own  showing, 
amounted  but  to  misdemeanors,  the  boasted  certainty  of  the 
law  in  matters  of  treason  would  be  at  an  end ;  and,  unless 
it  were  meant  that  the  lords  should  pass  sentence  in  sncb  a 
case  against  the  received  rules  of  law,  there  could  be  no  pre- 
text for  their  refusal  to  admit  the  accused  to  bail.    The 
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house  of  commons,  however,  may  be  considered  as  having 
carried  their  point ;  for,  though  the  prorogation  and  sub- 
sequent dissolution  of  the  present  parliament  ensued  so 
quickly  that  nothing  more  was  .done  in  the  matter,  yet,  when 
the  next  housQ.  of  commons  revived  the  impeachmeqt,  the 
lords  voted  to  take  Danby  into  custody  without  any  further 
objection.  It  ought  not  to  be  infeiTed  from  hence  that  they 
were  wrong  in  refusing  to  commit ;  nor  do  I  conceive,  not- 
withstanding the  latter  precedent  of  lord  Oxford,  that  anv 
rule  to  the  contrary  is  established.  In  any  future  case  it 
ought  to  be  open  to  debate  whether  articles  of  impeachment 
pretendipg  to  contain  a  charge  of  high  treason  do  substan- 
tially set  forth  overt  acts  of  such  a  crime;  and  if  the  house 
of  lords  shall  be  of  opinion,  either  by  consulting  the  judges 
or  otherwise,  that  no  treason  is  specially  alleged,  they  should, 
notwithstanding  any  technical  words,  treat  the  offense  as  a 
misdemeanor,  and  admit  the  accused  to  bail 

§  9. — 2.  A  still  more  important  question  arose  as  to  the 
king's  right  of  pardon  upon  a  parliamentary  impeachment. 
Danby,  who  had  absconaed  on  the  unexpected  revival  of 
these  proceedings  in  the  new  parliament,  finding  that  an  act 
of  attainder  was  likelj  to  pass  against  him  in  consequence 
of  his  flight  from  justice,  surrendered  himself  to  the  usher  of 
the  black  rod ;  and,  on  being  required  to  give  in  his  written 
answer  to  the  charges  of  the  commons,  pleaded  a  pardon  se- 
cretly obtained  from  the  king,  in  bar  of  the  prosecution. 
The  commons  resolved  that  the  pardon  was  illegal  and  void, 
and  ought  not  to  be  pleaded  in  bar  of  the  impeachment  of 
the  commons  of  £ngland«  They  demanded  judgment  at  the 
lord's  bar  against  Danbv,  as  having  put  in  a  void  plea.  They 
resolved,  with  that  culpable  violence  which  distinguished 
this  and  the  succeeding  house  of  commons,  in  order  to  de- 
prive the  accused  of  the  assistance  of  counsel,  that  no  com- 
moner whatsoever  should  presume  to  maintain  the  validity 
of  the  pardon  pleaded  by  the  earl  of  Danby  without  their 
consent,  on  pain  of  being  accounted  a  betrayer  of  the  liberties 
of  the  commons  of  £ngland.  They  denied  the  right  of  the 
bishops  to  vote  on  the  validity  of  this  pardon.  They  de- 
manded the  appointment  of  a  committee  from  both  houses 
to  regulate  the  form  and  manner  of  proceeding  on  this  im- 
peachment, as  well  as  on  that  of  the  five  lords  accused  of 
participation  in  the  popish  plot.  The  upper  house  gave  some 
signs  of  a  vacillating  and  temporizing  spirit,  not  by  any 
means  unaccountable.  They  acceded,  after  a  first  refusal,  to 
the  proposition  of  a  committee,  though  manifestly  designed 
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to  encroach  on  their  own  exclusive  claim  of  judicature.  But 
they  came  to  a  resolution  that  the  spiritual  lords  had  a  right 
to  sit  and  vote  in  parliament  in  capital  cases,  until  judgment 
of  death  shall  be  pronounced.  The  commons  of  course  pro- 
tested against  this  vote;  but  a  prorogation  soon  dropped 
the  curtain  over  their  differences;  and  Danby's  impeach* 
ment  was  not  acted  upon  in  the  next  parliament. 

§  10.  There  seems  to  be  no  kind  of  pretense  for  objecting 
to  the  votes  of  the  bishops  on  such  preliminary  questions  as 
may  arise  in  an  impeachment  of  treason.  It  is  true  that  an- 
cient custom  has  so  far  ingrafted  the  provisions  of  the  ec- 
clesiastical law  on  our  constitution  that  they  are  bound  to 
withdraw  when  judgment  of  life  or  death  is  pronounced, 
though  even  in  Uiis  they  always  did  it  with  a  protestation 
of  their  right  to  remain.  This,  once  claimed  as  a  privilege 
of  the  church,  and  reluctantly  admitted  by  the  state,  became, 
in  the  lapse  of  ages,  an  exclusion  and  a  badge  of  inferiority. 
In  the  constitutions  of  Clarendon,  under  Henrv  11.,  it  is  en- 
acted, that  the  bishops  and  others  holding  spiritual  benefices 
^^iii  cai>ite"  should  give  their  attendance  at  trials  inparlia- 
ment  till  it  come  to  sentence  of  life  or  member.  Iliis,  al* 
though  perhaps  too  ancient  to  have  authority  as  statute  law, 
was  a  sufficient  evidence  of  the  constitutional  usage,  where 
nothing  so  material  could  be  alleged  on  the  other  side.  And, 
as  the  original  privilege  was  buUt  upon  nothing  better  than 
the  narrow  superstitions  of  the  canon  law,  there  was  no  rea- 
sonable pretext  for  carrying  the  exclusion  of  the  spiritual 
lords  further  than  certain  and  constant  precedents  required. 
Though  it  was  true,  as  the  enemies  of  lord  Danby  urged, 
that  by  voting  for  the  validity  of  his  pardon  they  would  in 
effect  determine  the  whole  question  in  his  favor,  yet  there 
seemed  no  serious  reason,  considering  it  abstractedly  from 
party  views,  why  they  should  not  thus  indirectly  be  restored 
for  once  to  a  privilege  from  which  the  prejudices  of  foimer 
ages  alone  had  shut  them  out. 

The  main  point  in  controversy,  whether  a  general  or  spe- 
cial pardon  from  the  king  could  be  pleaded  in  answer  to  an 
impeachment  of  the  commons,  so  as  to  prevent  any  further 
proceedings  in  it,  never  came  to  a  regular  decision.  It  was 
evident  that  a  minister  who  had  influence  enough  to  obtain 
such  an  indemnity  might  set  both  houses  of  parliament  at 
defiance;  the  pretended  responsibility  of  the, crown's  advis- 
ers, accounted  the  palladium  of  our  constitution,  would  be 
an  idle  mockery,  if  not  only  punishment  could  be  averted  but 
inquiry  frustrated.    Even  if  the  king  could  remit  the  pen- 
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alties  of  a  guilty  minister's  sentence  upon  impeachment,  it 
would  be  much  that  public  indignation  should  have  been 
excited  against  him,  that  suspicion  should  have  been  turned 
into  proo^that  shame  and  reproach,  irremissible  by  the  great 
seal,  should  avenge  the  wrongs  of  his  country.  It  was  al- 
ways to  be  presumed  that  a  sovereign,  nndeceived  by  such 
a  judicial  inquiiy,  or  sensible  to  the  general  voice  it  roused, 
would  voluntarily,  or  at  least  prudently,  abandon  an  unwor- 
thy favorite.  Though  it  might  be  admitted  that  long  usage 
had  established  the  royal  prerogative  of  granting  pardons 
under  the  great  seal,  even  before  trial,  and  that  such  pardons 
might  be  pleaded  in  bar  (a  prerogative,  indeed,  which  ancient 
statutes,  not  repealed,  though  gone  into  disuse,  or  rather  in 
no  time  acted  upon,  had  attempted  to  restrain),  yet  we  could 
not  infer  that  it  extended  to  cases  of  impeachment.  In  or- 
dinary criminal  proceedings  by  indictment  the  king  was  be- 
fore the  court  as  prosecutor,  the  suit  was  in  his  name ;  he 
might  stay  the  process  at  his  pleasure  by  entering  a  '^  nolle 
prosequi ;"  to  pardon,  before  or  after  judgment,  was  a  branch 
of  the  same  prerogative ;  it  was  a  great  constitutional  trust, 
to  be  exercised  at  his  discretion.  But  in  an  appeal — that  is, 
an  accusation  of  felony,  brought  by  the  injurea  party  or  his 
next  of  blood,  a  proceeding  wherein  the  king's  name  did  not 
appear-^it  was  undoubted  that  he  could  not  remit  the  capital 
sentence.  The  same  principle  seemed  applicable  to  an  im- 
peachment at  the  suit  of  the  commons  ot  England,  demand- 
ing justice  from  the  supreme  tribunal  of  the  other  house  of 
parliament.  It  could  not  be  denied  that  James  had  i*emit> 
ted  the  whole  sentence  upon  lord  Bacon.  But  impeach- 
ments were  so  unusual  at  that  time,  and  the  privileges  of 
Earliament  so  little  out  of  dispute,  that  no  great  stress  could 
e  laid  on  this  precedent. 

Such  must  have  been  the  course  of  ai*guing,  strong  on  po- 
litical, and  specious  on  legal  grounds,  which  induced  the 
commons  to  resist  the  plea  put  in  by  lord  Danby.  Though 
this  question  remained  in  suspense  on  the  present  occasion, 
it  was  finally  decided  by  the  legislature  in  the  act  of  settle- 
ment, which  provides  that  no  pardon  under  the  great  seal  of 
England  be  pleadable  to  an  impeachment  of  the  commons  in 
parliament.  These  expressions  seem  tacitly  to  concede  the 
ci*own's  right  of  granting  a  pardon  after  sentence,  which, 
though  perhaps  it  could  not  well  be  distinguished  in  point 
of  law  from  a  pardon  pleadable  in  bar,  stands  on  a  very  dif- 
ferent footing,  as  has  neen  observed  above,  with  respect  to 
constitutional  policy.    Accordingly,  upon  the  impeachment 
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of  the  six  peers  who  had  been  concerned  in  the  rebelUon  of 
1715,  the  house  of  lords,  after  sentence  passed,  having  come 
to  a  resolution  on  debate  that  the  kin^  had  a  right  to  reprieve 
in  cases  of  impeachment,  addressed  him  to  exercise  that  pre- 
rogative as  to  such  of  them  as  should  deserve  his  mercy; 
and  three  of  the  number  were  in  consequence  pardoned. 

§  11. — 3.  The  impeachment  of  Danby  first  brought  for- 
ward another  question  of  hardly  less  magnitude,  and  remark- 
able as  one  of  the  few  great  points  in  constitutional  lav 
which  have  been  discussed  and  finally  settled  within  the 
memory  of  the  present  generation :  I  mean  the  continuance 
of  an  impeachment  bv  the  commons  from  one  parliament  to 
another.  Though  this  has  been  put  at  rest  by  a  determina- 
tion altogether  consonant  to  maxims  of  expediency,  it  seems 
proper,  in  this  place,  to  show  briefly  the  grounds  upon  which 
the  argument  on  both  sides  rested. 

In  the  earlier  period  of  our  parliamentary  records  the 
business  of  both  houses,  whether  of  a  legislative  or  judicial 
nature,  though  often  very  multifarious,  was  dispatched  with 
the  rapidity  natural  to  comparatively  rude  times,  by  men 
impatient  of  delay,  unused  to  doubt,  and  not  cautious  in  the 
proof  of  facts  or  attentive  to  the  subtleties  of  reasoning. 
The  session,  generally  speaking,  was  not  to  terminate  till 
the  petitions  in  parliament  for  redress  had  been  disposed  of, 
whether  decisively  or  by  reference  to  some  more  permanent 
tribunal.  Petitions  for  alteration  of  the  law,  presented  by 
the  commons,  and  assented  to  by  the  lords,  were  drawn  op 
into  statutes  by  the  king's  council  just  before  the  prorogation 
or  dissolution.  They  fell  naturally  to  the  ground  if  the  ses- 
sion closed  before  they  could  be  submitted  to  the  king^^ 
pleasure.  The  great  change  that  took  place  in  the  reign  of 
Henry  VI.,  by  passing  bills  complete  in  their  form  throagh 
the  two  h6uses  instead  of  petitions,  while  it  rendered  mani- 
fest to  every  e^e  that  distinction  between  legislative  and 
judicial  proceedings  which  the  simplicity  of  olden. times  had 
half  concealed,  did  not  affect  this  constitutional  principle. 
At  the  close  of  a  session  every  bill  then  in  progress  through 
parliament  became  a  nullity,  and  must  pass  again  through 
all  its  stages  before  it  could  be  tendered  for  the  royal  assent 
No  sort  of  difference  existed  in  the  effect  of  a  prorogation 
and  a  dissolution;  it  was  even  maintained  that  a  session 
made  a  parliament. 

During  the  fifteenth  and  sixteenth  centuries  writs  of  error 
from  in^rior  courts  to  the  house  of  lords  became  far  less 
nsual  than  in  the  preceding  age;  and  when  they  occurred,  as 
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error  could  ouly  be  assigned  on  a  point  of  law  appearing  on 
the  record,  they  were  quickly  decided  with  the  assistance  of 
the  judges.  But,  when  they  gi*ew  moi'e  frequent,  and  espe- 
cially when  appeals  from  the  chancellor,  i*equiring  oflen  a 
tedious  examination  of  depositions,  were  brought  before  the 
lords,  it  was  found  that  a  sudden  prorogation  might  often 
interrupt  a  decision ;  .and  the  question  arose  whether  writs 
of  error,  and  other  proceedings  of  a  similar  nature,  did  not, 
according  to  precedent  or  analogy,  cease,  or,  in  technical  lan- 
guage, abate,  at  the  close  of  a  session.  An  order  was  ac- 
cordingly made  by  the  house  on  March  11, 1673,  that  ^Hhe 
lords'  committees  for  privileges  should  inquire  whether  an 
appeal  to  this  house,  either  by  writ  of  error  or  petition,  from 
the  proceedings  of  any  other  court  being  depending,  and  not 
determined  in  one  session  of  parliament,  continue  in  statu 
quo  unto  the  next  session  of  parliament,  without  renewing 
the  writ  of  error  or  petition,  or  beginning  all  anew."  The 
committee  reported  on  the  29th  of  March,  after  misreciting 
the  order  of  reference  to  them  in  a  very  I'cmarkable  manner, 
by  omitting  some  words  and  interpolating  others,  so  as  to 
make  it  far  more  extensive  than  it  really  was,  that  upon  the 
consideration  of  precedents,  which  they  specify,  they  came  to 
a  resolution  that  ^  businesses  depending  in  one  parliament 
or  session  of  parliament  have  been  continued  to  the  next 
session  of  the  same  parliament,  and  the  proceedings  there- 
upon have  remained  in  the  same  state  in  which  they  were 
left  when  last  in  agitation.^'  The  house  approved  of  this 
resolution,  and  ordered  it  accordingly. 

This  resolution  was  decisive  as  to  the  continuance  of  or- 
dinary judicial  business  beyond  the  termination  of  a  session. 
It  was  still  open  to  dispute  whether  it  might  not  abate  by 
a  dissolntlon;  and  the  peculiar  case  of  impeachment  to 
which,  afler  the  dissolution  of  the  long  parliament  in  1678, 
every  one's  attention  was  turaed,  seemed  to  stand  on  differ- 
ent grounds.  It  was  referred,  therefore,  to  the  committee  of 
privileges,  on  the  11th  of  March,  1679,  to  consider  whether 
petitions  of  appeal  which  were  presented  to  this  house  in  the 
last  parliament  be  still  in  force  to  be  proceeded  on.  Next 
day  It  is  referred  to  the  same  committee,  on  a  report  of  the 
matter  of  fact  as  to  the  impeachments  of  the  earl  of  Danby 
and  the  five  popish  lords  in  the  late  parliament,  to  consider 
of  the  state  of  the  said  impeachments  and  all  the  incidents 
relating  thereto,  and  to  report  to  the  house.  On  the  18th 
of  March  lord  Essex  reported  from  the  committee  that,  ^^  upon 
perusal  of  the  judgment  of  this  house  of  the  29th  of  March, 
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1673,  they  ai*e  of  opinion  that  in  all  cases  of  appeals  and 
writs  of  error  they  continue,  and  are  to  be  proceeded  on,  in 
statu  quo,  as  they  stood  at  the  dissolution  of  the  last  parlia- 
ment, without  beginning  de  novo And,  upon  consider- 
ation had  of  the  matter  i*eferred  to  their  lordships  eonceni- 
ing  the  state  of  the  impeachments  brought  up  from  the  honse 
of  commons  the  last  parliament,  etc they  are  of  opin- 
ion that  the  dissolution  of  the  last  parliament  doth  not  alter 
the  state  of  the  impeachments  brought  up  b^  the  commons 
in  that  parliament^'  This  repoit  was  taken  into  considera- 
tion next  day  by  the  house ;  and  after  a  debate,  after  the 
previous  question  had  been  moved  and  lost,  it  was  resolved 
to  agree  with  the  committee. 

This  resolution  became  for  some  years  the  acknowledged 
law  of  parliament.  But  in  the  parliament  of  1685,  the  im- 
peached lords  having  petitioned  the  house,  it  was  resolved 
that  the  order  of  the  19th  of  March,  1679,  be  i-c versed  and 
annulled  as  to  impeachments ;  and  they  were  consequently 
released  from  their  recognizances. 

The  first  of  these  t\iro  contradictory  determinations  is  not 
ceitainly  free  from  that  reproach  which  so  often  contami- 
nates our  precedents  of  parliamentary  law,  and  renders  an 
honest  man  reluctant  to  show  them  any  greater  deference 
than  is  strictly  necessary.  It  passed  during  the  violent  times 
of  the  popish  plot ;  and  a  contrary  I'esolution  would  have 
set  at  liberty  the  five  catholic  peers  committed  to  the  Toirer, 
and  enabled  them  probably  to  quit  the  kingdom  before  a 
new  impeachment  could  be  preferred.  It  must  be  acknowl- 
edged, at  the  same  time,  that  it  was  borne  out  in  a  consider- 
able degree  by  the  terms  of  the  order  of  1673,  which  seems 
liable  to  no  suspicion  of  answering  a  temporary  purpose; 
and  that  the  court  party  in  the  house  of  lords  were  power- 
ful enough  to  have  withstood  any  flagrant  innovation  in  the 
law  of  parliament.  As  for  the  second  resolution,  that  of  1685, 
which  i*eversed  the  former,  it  was  passed  in  the  very  worst 
of  times ;  and,  if  we  may  believe  the  protest  signed  by  the 
earl  of  Anglesea  and  three  other  peers,  with  great  precipi- 
tation and  neglect  of  usual  forms.  It  was  not,  however,  an- 
nulled after  the  revolution ;'  but,  on  the  contrary,  received 
what  may  seem  at  first  sight  a  certain  degree  of  confirmation 
from  an  order  of  the  house  of  lords  in  1690,  on  the  petitions 
of  lords  Salisbury  and  Peterborough,  who  had  been  impeach- 
ed in  the  precedmg  parliament,  to  be  discharged ;  which  was 
done,  after  reading  the  resolutions  of  1679  and  1685,  and  a 
long  debate  thereon.    But  as  a  general  pardon  had  come  out 
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in  the  mean  time,  by  which  the  judges  held  that  the  offenses 
imputed  to  these  two  lords  had  been  discharged,  and  as  the 
commons  showed  no  disposition  to  follow  up  their  impeach- 
ment against  them,  no  parliamentary  reasoning  can  perhaps 
be  founded  on  this  precedent.  In  the  case  of  the  duke  of 
Leeds,  impeached  by  the  commons  in  1695,  no  further  pro- 
ceedings were  had ;  but  the  lords  did  not  make  an  order  for 
his  discharge  from  the  accusation  till  five  years  after  three  dis- 
solutions had  intervened,  and  grounded  it  upon  the  commons 
not  proceeding  with  the  impeachment.  They  did  not,  how- 
ever, send  a  message  to  inquire  if  the  commons  were  ready  to 
proceed,  which,  according  to  parliamentary  usage,  would  be 
required  in  case  of  a  pendmg  impeachment.  The  cases  of  lords 
Somers,  Oxford,  and  Halifax  were  similar  to  that  of  the  duke 
of  Leeds,  except  that  so  long  a  period  did  not  intervene. 
These  instances,  therefore,  rather  tend  to  confirm  the  position 
that  impeachments  did  not  ipso  facto  abate  by  a  dissolution, 
notwithstanding  the  reversal  of  the  order  of  1679.  In  the 
case  of  the  earl  of  Oxford,  it  was  formally  resolved  in  1717 
that  an  impeachment  does  not  determine  by^a  prorogation 
of  parliament ;  an  authority  conclusive  to  those  who  main- 
tain that  no  diiference  exists  in  the  law  of  parliament  be- 
tween the  effects  of  a  prorogation  and  a  dissolution.  But  it 
is  difficult  to  make  all  men  consider  this  satisfactory. 

The  question  came  finally  before  both  houses  of  parliament 
in  1791,  a  dissolution  having  intervened  during  the  impeach- 
ment of  Mr.  Hastings ;  an  impeachment  which,  far  unlike  the 
rapid  proceedings  of  former  ages,  had  already  been  for  three 
years  oefore  the  house  of  lords,  and  seemed  likely  to  run  on 
to  an  almost  interminable  length.  It  n^ust  have  been  aban- 
doned in  despair  if  the  prosecution  had  been  held  to  deter- 
mine by  the  late  dissolution.  The  general  reasonings,  and  the 
force  of  precedents  on  both  sides,  were  urged  with  great  abil- 
ity, and  by  the  principal  speakers  in  both  houses ;  the  law- 
yers generally  inclining  to  maintain  the  resolution  of  1685, 
that  impeachments  abate  by  a  dissolution,  but  against  still 
greater  names  which  were  united  pnthe  opposite  side.  In 
the  end,  after  an  ample  discussion,  the  continuance  of  im- 
peachments, in  spite  of  a  dissolution,  was  carried  by  very 
farec  majorities;  and  this  decision,  so  deliberately  taken, 
and  89  free  from  all  suspicion  of  partiality  (the  majority  in 
neither  house,  especially  the  upper,  beanng  any  prejudice 
against  the  accused  person),  as  well  as  so  consonant  to  prin- 
ciples of  utility  and  constitutional  policy,  must  forever  have 
set  at  rest  all  dispute  upon  the  question. 
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§  12.  The  year  1678,  and  the  last  session  of  the  parliament 
that  had  continaed  since  1661,  were  memorable  for  the  great 
national  delusion  of  the  popish  plot.  For  national  it  was 
undoubtedly  to  be  called,  and  by  no  means  confined  to  the 
whig  or  opposition  party,  either  in  or  out  of  parliament, 
though  it  gave  them  much  temporaiy  strength.  And  thougii 
it  was  a  most  unhappy  instance  of  the  credulity  begotten  by 
heated  passions  and  mistaken  reasoning,  yet  there  were  cir- 
cumstances, and  some  of  them  very  singular  in  their  nature, 
which  explain  and  furnish  an  apology  for  the  public  error, 
and  which  it  is  more  important  to  point  out  and  keep  in 
mind,  than  to  inveigh,  as  is  the  custom  in  modem  times, 
against  the  factiousness  and  bigotry  of  our  ancestors;.  For 
I  am  persuaded  that  we  are  far  from  being  secure  from  sim- 
ilar public  delusions,  whenever  such  a  concurrence  of  coinci- 
dences and  seeming  probabilities  shall  again  ai-ise  as  misled 
nearly  the  whole  people  of  England  in  the  popish  plot. 

It  is  firat  to  be  remembered  that  there  was  really  and  truly 
a.  popish  plot^in  being,  though  not  that  which  Titus  Gates 
and  his  associates  pretended  to  reveal.  In  this  plot  the  kiug, 
the  duke  of  York,  and  the  king  of  France  were  chief  conspir- 
ators ;  the  Romish  priests,  and  especially  the  Jesuits,  were 
eager  co-operators.  Their  machinations  and  their  hopes,  long 
suspected,  and  in  a  general  sense  known,  were  divulged  by 
the  seizure  and  publication  of  Coleman's  letters.  **We  have 
here,"  he  says,  in  one  of  these,  "  a  mighty  work  upon  oar 
hands,  no  less  than  the  conversion  of  three  kingdoms,  and  by 
that,  perhaps,  the  utter  subduing  of  a  pestilent  heresy,  wbich 
has  a  long  time  domineered  over  this  northern  world.  Hiere 
were  never  such  hopes  since  the  death  of  our  queen  Mary  as 
now  in  our  days.  God  hath  given  us  a  prince  who  is  become 
(I  may  say  by  miracle)  zealous  of  being  the  author  and  in- 
strument of  so  glorious  a  work ;  but  the  opposition  we  are 
sure  to  meet  with  is  also  like  to  be  great,  so  that  it  imports 
us  to  get  all  the  aid'  and  assistance  we  can.''  These  letters 
were  addressed  to  father  la  Chaise,  confessor  of  Louis  XIV., 
and  displayed  an  intitnate  connection  with  France  for  the 
great  purpose  of  restoring  popery.  They  came  to  light  at 
the  very  period  of  Oates's  discovery ;  and,  though  not  giving 
it  much  real  coniiimation,  could  hardly  fail  to  make  a  powe^ 
ful  impression  on  men  unaccustomed  to  estimate  the  valne 
and  bearings  of  evidence.* 

'  *  ScroggB  tried  Coleman  with  mnch  radeness  and  partiality :  bot  hia  sommlagap. 
in  reference  to  the  famons  paMage  in  the  letters,  is  not  defldent  in  acnteDesR.  In 
fact,  this  not  only  convicted  Coleman,  bat  raised  a  general  conyictfon  of  the  tnth  of 
a  plot— and  a  plot  there  was,  though  not  Oates'a. 
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The  conspiracy  supposed  to  have  been  concerted  by  the 
Jesuits  at  8t.  Onier,  and  in  which  so  many  English  catho- 
lics were  implicated,  chiefly  consisted,  as  is  well  known,  in 
a  scheme  of  assassinating  the  king.  Though  the  obvious 
falsehood  and  absurdity  of  much  that  the  witnesses  deposed 
in  relation  to  this  plot  render  it  absolutely  incredible,  and 
fnlly  acquit  those  unfortunate  victims  of  iniquity  and  preju- 
dice, it  could  not  appear  at  the  time  an  extravagant  suppo- 
sition that  an  eager  intriguing  faction  should  have  consider- 
ed the  king's  life  a  serious  obstacle  to  their  hopes.  Thongti 
as  much  attached  in  heart  as  his  nature  would  permit  to  the 
catholic  religion,  he  was  evidently  not  inclined  to  take  any 
effectual  measures  in  its  favor ;  he  was  but  one  year  older 
than  his  brother,  on  the  contingency  of  whose  succession  all 
their  hopes  rested,  since  his  heiress  was  not  only  brought  up 
in  the  protestant  faith,  but  united  to  its  most  strenuous  de- 
fender. Nothing  could  have  been  more  anxiously  wished  at 
St.  Omer  than  the  death  of  Charles ;  and  it  does  not  seem 
improbable  that  the  atrocious  Actions  of  Oates  may  have 
been  originally  suggested  by  some  actual,  though  vague, 
projects  of  assassination,  which  he  had  heard  in  discourse 
among  the  ardent  spirits  of  that  college. 

§  13.  The  popular  ferment  which  this  tale,  however  unde- 
8erw)g  of  credit,  excited  in  a  predisposed  multitude,  was 
naturally  wrought  to  a  higher  pitch  oy  the  very  extraor- 
dinary circumstances  of  sir  Edmondbury  Godfrey's  death. 
Even  at  this  time,  although  we  reject  the  imputation  thrown 
on  the  catholics,  and  especially  on  those  who  suffered  death 
for  that  murder,  it  seems  impossible  to  frame  any  hypothe- 
sis which  can  better  account  for  the  facts  that  seem  to  be 
authenticated.  That  he  was  murdered  by  those  who  de- 
signed to  lay  the  charge  on  the  papists,  and  aggravate  the 
public  fury,  may  pass  with  those  who  rely  on  such  writers 
as  Roger  North,*  but  has  not  the  slightest  corroboration 
from  any  evidence,  nor  does  it  seem  to  have  been  su(i:gested 
by  the  contemporary  libelera  of  the  court  party.  I'hat  he 
might  have  had,  as  an  active  magistrate,  private  enemies, 
whose  revenge  took  away  his  life,  which  seems  to  be  Hume's 
conjecture,  is  hardly  more  satisfactory;  the  enemies  of  a 
magistrate  are  not  likely  to  have  left  his  persoif  ^unplunder- 
ed ;  nor  is  it  usual  for  justices  of  the  peace,  merely  on  ac- 
count of  the  discharge  of  their  ordinary  duties,  to  incur  such 
desperate  resentment.  That  he  fell  by  his  own  hands  was 
doubtless  the  suggestion  of  those  who  aimed  at  discrediting 

*  Ezameo,  pi.  IM. 
19* 
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the  plot ;  bat  it  is  impassible  to  reconcile  this  with  the  marks 
of  violence  which  are  so  positively  sworn  to  have  appeared 
on  his  neck ;  and,  on  a  later  investigation  of  the  sobject  in 
the  year  1682,  when  the  court  had  become  very  powerful, 
and  a  belief  in  the  plot  had  grown  almost  a  mark  of  disloy- 
alty, an  attempt  made  to  prove  the  self-murder  of  Godfrey, 
in  a  trial  before  Pemberton,  failed  altogether;  and  the  re 
suit  of  the  whole  evidence  on  that  occasion  was  stronglj  to 
confirm  the  supposition  that  he  had  perished  by  the  haods 
9f  assassins.  His  death  remains  at  this  moment  a  problem 
for  which  no  tolerably  satisfactory  solution  can  be  offered. 
But  at  the  time  it  was  a  very  natural  presumption  to  con- 
nect it  with  the  plot,  wherein  ne  had  not  only  taken  the  dep- 
osition of  Oates — a  circumstance  not  in  itself  highly  impo^ 
tant — but  was  supposed  to  have  received  the  confidential 
communications  of  Coleman/ 

Another  circumstance,  much  calculated  to  persuade  ordi- 
nary minds  of  the  truth  of  the  plot,  was  the  trial  of  Read- 
ing, a  Komish  attorney,  for  tampering  with  the  witnesses 
against  the  accused  catholic  peers,  in  order  to  make  them 
keep  out  of  the  way.  As  such  clandestine  dealing  with  wit- 
nesses creates  a  strong,  and  perhaps  with  some  too  strong  a 
presumption^of  guilt,  where  justice  is  sure  to  be  uprightly 
administered,  men  did  not  make  a  fair  distinction  as  to  limes 
when  the  violence  of  the  court  and  jury  gave  no  reasonable 
hope  of  escape,  and  when  the  most  innocent  party  woald 
much  rather'procure  the  absence  of  a  perjured  witness  than 
trust  to  the  cnance  of  disproving  his  testimony. 

§  14.  There  was,  indeed,  good  reason  to  distrust  the  coarse 
of  justice.  Never  were  our  tribunals  so  disgraced  by  the 
bnital  manners  and  ini(]|uitous  partiality  of  the  bench  as 
in  the  latter  years  of  this  reign.  The  ^'  State  Trials,"  none 
of  which  appear  to  have  been  published  by  the  prisoners* 
friends,  bear  abundant  testimony  to  the  turpitude  of  the 
judges.^  '^h^y  explained  away  and  soflened.  the  palpahle 
contradictions  of  the  witnesses  for  the  crown,  insulted  and 
threatened  those  of  the  accused,  checked  all  cross-examina- 
tion, assumed  the  truth  of  the  charge  throughout  the  whole 
of  every  trial. 

It  is  renMtrkable  that,  although  the  king  might  be  justly 

*  It  was  deposed  by  a  respectable  witness  that  Godfrey  entertained  apprehenelooi 
on  Boconnt  of  what  he  had  done  as  to  the  plot,  and  had  said,  "On  my  conscieooe,  I 
believe  I  shall  be  the  first  martyr.**— State  TrUls,  tU.,  168.  These  Uttle  additional 
clrcamstances,  which  are  suppressed  by  later  historians,  who  speak  of  the  plot  ss  an- 
flt  to  Impose  on  any  bnt  the  most  bigoted  fanatics,  contributed  to  make  np  a  body 
of  presnmptiTS  and  positlTO  evidence  from  which  human  belief  is  rarely  withheld. 
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surrabed  to  give  little  credence  to  the  t^retended  plot,  and 
the  duke  of  York  was  manifestly  affectea  in  his  interests  by 
the  heats  it  excited,  yet  the  judges  most  subservient  to  the 
court — Scroggs,  North,  Jones — went  with  all  violence  into 
the  popular  cry,  till,  the  witnesses  beginning  to  attack  the 
queen  aud  to  menaq^  the  duke,  they  found  it  was  time  to 
rein  in,  as  far  as  they  could,  the  passions  they  had  insti- 
gated/ Pemberton,  a  more  honest  man  in  political  matters, 
showed  a  remarkable  intemperance  and  untairness  in  all  tri- 
als relating  to  popery.  .<  Even  in  that  of  lord  Stafford  in 
1680,  the  last,  aud  perhaps  the  worst,  proceeding  under  this 
delusion,  though  the  Qourt  had  a  standing  majority  in  the 
bouse  of  lords,  he  was  convicted  by  fifty-five  peers  against 
thirty-one;  the  earl  of  Nottingham,  lord  chancellor,  the  duke 
of  Lauderdale,  and  several  othera  of  the  administration,  vot- 
ing him  guilty,  while  he  was  acquitted  by  the  honest  Hoi  lis 
and  the  acute  Halifax.  So  far  was  the  belief  in  the  popish 
plot,  or  the  eagerness  in  hunting  its  victims  to  death,  from 
Deing  confined  to  the  whig  faction,  as  some  writers  have 
been  willing  to  insinuate.  None  had  more  contributed  to 
raise  the  national  outcry  against  the  accused,  and  create  a 
firm  persuasion  of  the  reality  of  the  plot,  than  the  clergy  in 
their  sermons,  even  the  most  respectable  of  their  order — San- 
crofl,  Sharp,  Barlow,  Burnet,  Tillotson,  Stillingficet ;  inferring 
its  truth  from  Godfrey's  murder  or  Colemairs  letter,  calling 
for  the  severest  laws  against  catholics,  and  imputing  to  them 
the  fire  of  London,  nay,  even  the  death  of  Charles  L ' 

1 15.  Though  the  duke  of  York  was  not  charged  with  par- 
ticipation in  the  darkest  schemes  of  the  popish  conspiratora, 
it  was  evident  that  his  succession  was  the  great  aim  of  their 
endeavors,  and  evident  also  that  he  had  been  engaged  in  the 
more  real  and  undeniable  intrigues  of  Coleman.  His  acces- 
sion to  the  throne,  long  viewed  with  just  apprehension,  now 
seemed  to  threaten  such  perils  to  every  part  of  the  consti- 
tution as  ought  not  supinely  to  be  waited  for,  if  any  means 
could  be  devised  to  obviate  them.  This  gaver  rise  to  the 
bold  measure  of  the  exclusion  bill,  too  bold,  indeed,  for  the 
spirit  of  the  country,  and  the  rock  on  which  English  liberty 
was  nearly-  shipwrecked.  In  the  long  parliament,  full  as  it 
was  of  pensioners  and  creatures  of  court  influence,  nothing 
so  vigorous  would  have  been  successful.    Even  in  the  bill 

*  The  moment  when  Uie  Jadges  veered  round  was  on  the  trial  of  Sir  George  Wake- 
man,  phyBiclan  to  the  qneen.  Scroggs,  who  had  been  infamonsly  partial  against  the 
priaonera  npon  erery  former  occasion,  now  treated  Oates  and  Bedloe  as  they  deserved, 
though  to  the  aggravation  of  his  own  disgrace. 
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which  excluded  catliolic  peers  from  sitting  in  the  house  of 
lords,  a  proviso,  exempting  the  duke  of  York  from  its  opera- 
tion, having  been  sent  down  from  the  other  house,  passed  by 
a  majority  of  two  voices.  But  the  zeal  they  showed  against 
Danny  induced  the  king  to  put  an  end  to  this  parliament  of 
seventeen  years'  duration — an  event  lomg  ardently  desired  by 
the  popular  party,  who  foi'esaw  their  ascendency  in  the  new 
elections.  The  next  house  of  commons  accordingly  came  to- 
gether with  an  ardor  not  yet  quenched  by  corruption ;  and 
after  reviving  the  impeachments  commenced  by  their  pred- 
ecessora,  and  carrying  a  measure  long  in  agitation,  a  test' 
which  shut  the  catholic  peers  out  of  parliament,  went  upon 
the  exclusion  bill.  Their  dissolution  put  a  stop  to  this,  and 
in  the  next  parliament  the  lords  rejected  it.^ 

The  right  of  excluding  an  unworthy  heir  from  the  succes- 
sion was  supported  not  onlv  by  the  plain  and  fundamental 
principles  of  civil  society,  which  establish  the  interest  of  the 
people  to  be  the  paramount  object  of  political  institutions, 
out  by  those  of  the  English  constitution.  It  had  always 
been  the  better  opinion  among  lawyera  that  the  reigning 
king,  with  consent  of  parliament,  was  competent  to  make 
any  changes  in  the  inheritance  of  the  crown ;  and  this,  be- 
sides the  acts  passed  under  Henry  VIII.  empowering  bim  to 
name  his  successor,  was  expressly  enacted,  with  heavy  pen* 
alties  a&rainst  such  as  should  contradict  it,  in  the  thirteenth 
year  of  £!izabeth.  The  contrary  doctrine,  indeed,  if  pressed 
to  its  legitimate  consequences,  would  have  shaken  all  tbe 
statutes  that  limit  the  prerogative ;  since,  if  the  analogy  of 
entails  in  private  inheritances  were  to  be  resorted  to,  and 
the  existing  legislature  should  be  supposed  incompetent  to 
alter  the  line  of  succession,  they  could  as  little  impair  as 
they  could  alienate  the  indefeasible  rights  of  the  heir;  nor 
could  he  be  bound  by  restrictions  to  which  he  had  never 
given  his  assent.  ~  It  seemed  strange  to  maintain  that  the 
parliament  could  reduce  a  future  king  of  England  to  the 
condition  of  a  doge  of  Venice  by  shackling  and  taking  awav 
his  authority,  and  yet  could  not  divest  him  of  a  title  which 
they  could  render  little  better  than  a  mockery.  Those  ac- 
cordingly who  disputed  the  legislative  omnipotence  of  pa^ 

•  This  test  (30  Car,  n.,  stat.  2)  was  the  declaration  enbflcribed  by  memben  of  both 
hooses  of  parliament  on  taking  their  seats,  that  there  la  no  tranaabatantiattoa  of  ine 
elements  In  the  Lord's  Sapper ;  and  that  the  InTocatlon  of  saintSf  as  practiced  In  the 
charch  of  Rome,  is  Idolatrone.  The  oath  of  snpremacy  was  already  taken  by  ttta 
commons,  thongh  not  by  the  lords ;  and  it  is  n  {^at  mistake  to  Imagine  ihat  catho- 
lics were  legally  capable  of  sitting  In  the  lower  hoose  belbre  the  act  of  1679. 

»  The  second  reading  of  the  exchision  bill  was  carried,  May  21, 1«T9,  by  WT  to  iK 
In  the  next  parliament  It  was  carried  without  a  dlTlsion. 
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liament  did  not  hesitate  to  assert  that  statntes  infringing 
the  prerogative  wei-e  null  of  themselves.  With  the  court 
lawyers  conspired  the  clergy,  who  pretended  these  matters 
of  high  policy  and  coflstitutional  law  to  be  within  their 
province,  and,  with  hardly  an  exception,  took  a  zealous  pai*t 
against  the  exclusion.  It  was,  indeed,  a  measure  repugnant 
to  the  common  prejudices  of  mankind,  who,  without  enter- 
ing on  the  abstract  competency  of  parliament,  are  naturally 
accustomed  in  an  hereditary  monarchy  to  consider  the  next 
heir  as  possessed  of  a  right,  of  which,  except  through  neces- 
sity or  notorious  criminality,  he  can  not  be  justly  divested. 
'  The  mere  profession  of  a  religion  different  from  the  establish- 
ed does  not  seem,  abstractly  considered,  an  adequate  ground 
for  unsettling  the  regular  order  of  inheritance.  But  the  Ro- 
mish religion  was  in  that  age  of  so  restless  and  malignant  a 
character,  that,  unless  the  power  of  the  crown  should  be  far 
more  strictly  limited  than  had  hitheilo  been  the  case,  there 
must  be  a  very  serious  danger  from  any  sovereign  of  that 
faith ;  and  the  letters  of  Coleman,  as  well  as  other  evidences, 
made  it  manifest  that  the  duke  of  York  was  engaged  in  a 
scheme  of  general  conversion,  which,  from  his  arbitrary  tem- 
per, and  the  impossibility  of  succeeding  by  fair  means,  it  was 
just  to  apprehend,  must  involve  the  subversion  of  all  civil 
liberty.  Still  this  was  not  distinctly  perceived  by  pereons 
at  a  distance  from  the  scene,  imbued,  as  most  of  the  gentry 
were*  with  the  principles  of  the  old  cavaliers  and  those  which 
the  church  had  inculcated.  The  king,  though  hated  by  the 
dissenters,  retained  much  of  the  affections  of  that  party,  who 
forgave  the  vices  they  deplored,  to  his  father's  memory  and 
his  personal  affability.  It  appeared  harah  and  disloyal  to 
force  his  consent  to  the  exclusion  of  a  brother  in  whom  he 
saw  no  crime,  and  to  avoid  which  he  offered  every  possible 
expedient.  There  will  always  be  found  in  the  people  of  En- 
gland a  strong  unwillingness  to  force  the  reluctance  of  their 
sovereign — a  latent  feeling,  of  which  parties  in  the  heat  of 
their  tnumphs  are  seldom  aware,  because  it  does  not  display 
itself  until  the  moment  of  reaction.  And  although,  in  the 
less  settled  times  before  the  revolution,  this  personal  loyalty 
was  highly  dangerous,  and  may  still,  no  doubt,  sometimes 
break  out  so  as  to  frustrate  objects  of  high  import  to  the 
public  weal,  it  is,  on  the  whole,  a  salutary  temper  for  the  con- 
servation of  the  monarchy,  which  may  require  such  a  barrier 
against  the  encroachments  of  factions  and  the  fervid  pas- 
sions of  the  multitude. 
§  16.  The  bill  of  exclusion  was  drawn  with  as  much  regard 
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to  the  inheritance  of  the  duke  of  York's  danghtera  as  they 
could  reasonably  demand,  or  as  any  lawyer  engaged  for  them 
could  have  shown  ;  though  something  different  seems  to  be 
insinuated  by  Burnet.  It  provideddhat  the  imperial  crown 
of  England  should  descend  to  and  be  enjoyed  by  such  per- 
son or  persons  successively  during  the  life  of  the  duke  of 
York  as  should  have  inherited  or  enjoyed  the  same  in  case 
he  were  naturally  dead.  If  the  princess  of  Orange  was  not 
expressly  named  (which,  the  bishop  tells  us,  gave  a  jealonsy, 
as  though  it  were  intended  to  keep  that  matter  still  unde- 
termined), this  silence  was  evidently  justified  by  the  possi- 
ble contingency  of  the  birth  of  a  son  to  the  duke,  whose 
right  there  was  no  intention  in  the  framere  of  the  bill  to  de- 
feat But  a  large  part  of  the  opposition  had  unfortunately 
other  objects  in  view.  It  had  been  the  great  error  of  those 
who  withstood  the  arbitrary  counsels  of  Charles  II.  to  have 
admitted  into  their  closest  confidence,  and  in  a  considerable 
degree  to  the  management  of  their  party,  a  man  so  destitute 
of  all  honest  principle  as  the  earl  of  Shailesbury.  Under  his 
contaminating  influence  their  passions  became  more  intract- 
able, their  connections  more  sediftous  and  democratical,  their 
schemes  more  revolutionary ;  and  they  broke  away  more  and 
more  from  the  line  of  national  opinion,  till  a  fatal  reaction 
involved  themselves  in  ruin,  and  exposed  the  cause  of  pub- 
lic liberty  to  its  most  imminent  periL  The  countenance  and 
suppoit  of  Shaftesbury  brought  forward  that  unconstitution- 
al and  most  impolitic  scheme  of  the  duke  of  Monmonth^s 
succession.  There  could  hardly  be  a  gi-eater  insult  to  a  na- 
tion used  to  respect  its  hereditary  line  of  kings  than  to  set 
up  the  bastard  of  a  prostitute,  without  the  least  pretense 
01  pereonal  excellence  or  public  services,  against  a  princess 
of  known  virtue  and  attachment  to  the  protestant  religion. 
And  the  effrontery  of  this  attempt  was  aggravated  by  the 
libels  eagerly  circulated  to  dupe  the  credulous  populace  into 
a  belief  of  Monmouth's  legitimacy.  The  weak  young  man, 
lured  on  to  destruction  by  the  arts  of  intriguers  and  the  ap- 
plause of  the  multitude,  gave  just  offense  to  sober-minded 
patnots,  who  knew  where  the  true  hopes  of  public  liberty 
were  anchored,  by  a  kind  of  triumphal  procession  through 
parts  of  the  country,  and  by  other  indications  of  a  presump* 
tuous  ambition. 

§  17.  If  any  apology  can  be  made  for  the  encouragement 
given  by  some  of  the  whig  party  (for  it  was  by  no  means 
general)  to  the  pretensions  of  Monmouth,  it  must  be  found 
m  their  knowledge  of  the  king's  .affection  for  him,  which 
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famished  a  hope  that  he  might  more  easily  be  broaght  in  to 
the  exclusion  of  his  brother  for  the  sake  of  so  beloved  a 
child  than  for  the  prince  of  Orange.  And  doubtless  there 
was  a  period  when  Charles's  acquiescence  in  the  exclusion 
did  not  appear  so  unattainable  as,  from  his  subsequent  line 
of  behavior,  we  are  apt  to  consider  it.  It  appears  from  the 
recently  published  life  of  James  that,  in  the  autumn  of  1080, 
the  emban-assment  of  the  king's  situation,  and  the  influence 
of  the  duchess  of  Portsmouth,  who  had  gone  over  to  the  ex- 
clusionists,  made  him  seriously  deliberate  on  abandoning  his 
brother.  Whether  from  natural  instability  of  judgment,  from 
the  steady  adherence  of  France  to  the  duKe  of  York,  or  from 
observing  the  great- strength  of  the  tory  party  in  the  house 
of  lords,  where  the  bill  was  rejected  by  a  majority  of  63  to 
30,  he  soon  retuiiied  to  his  former  disposition.  It  was  long, 
however,  before  he  treated  James  with  perfect  cordiality. 
Conscious  of  his  own  insincerity  in  religion,  which  the  duke's 
bold  avowal  of  an  obnoxious  creed  seemed  to  reproach,  he 
was  provoked  at  bearing  so  much  of  the  odium  and  incur- 
ring so  many  of  the  difiiculties  which  attended  a  profession 
that  he  had  not  ventured  to  make. 

In  the  apprehensions  excited  by  the  king's  unsteadiness 
and  the  defection  of  the  duchess  of  Portsmouth,  the  duke 
deemed  his  fortunes  so  much  in  jeopardy  as  to  have  resolved 
on  exciting  a  civil  war,  rather  than  yield  to  the  exclusion. 
The  episcopal  party  in  Scotland  had  gone  such  lengths  that 
they  could  hardly  be  safe  under  any  other  king.  The  cath- 
olics of  England  wei*e  of  course  devoted  to  him.  With  the 
help  of  these  he  hoped  to  show  himself  so  formidable  that 
Charles  would  find  it  his  interest  to  quit  that  cowardly  line 
of  politics  to  which  he  was  sacrificing  his  honor  and  af|ec- 
tions.  Louis,  never  insensible  to  any  occasion  of  rendering 
England  weak  and  miserable,  directed  his  ambassador  to  en- 
courage the  duke  In  this  guilty  project  with  the  promise  of 
assistance.  It  seems  to  have  been  prevented  by  the  wisdom 
or  public  spirit  of  Churchill,  who  pointed  out  to  Barillon  the 
absurdity  of  supposing  that  the  duke  could  stand  by  him- 
self in  Scotland.  This  scheme  of  lighting  up  the  flames  of 
civil  war  in  three  kingdoms,  for  James's  private  advantage, 
deserves  to  be  more  remarked  than  it  has  hitherto  been  at  a 
time  when  his  apologists  seem  to  have  become  numerous. 
If  the  designs  of  Russell  and  Sidney  for  the  preservation  of 
their  country's  liberty  are  blamed  as  rash  and  unjustifiable, 
what  name  shall  we  give  to  the  project  of  maintaining  the 
pretensions  of  an  individual  by  means  of  rebellion  and  gen- 
eral bloodshed  ? 
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§  18.  It  is  well  known  that  those  who  took  a  concern  in 
the  maintenance  of  religion  and  liberty  were  much  divided 
as  to  the  best  expedients  for  secaring  them ;  some,  who 
thought  the  exclusion  too  violent,  dangerous,  or  impractica- 
ble, preferring  the  enactment  of  limitations  on  the  preroga- 
tives of  a  catholic  king.  As  soon  as  the  exclusion  became 
the  topic  of  open  discussion,  the  king  repeatedly  offered  to 
gi-ant  every  security  that  could  be  demanded  consistently 
with  the  hneal  succession.  Hollis,  Halifax,  and  for  a  time 
Essex,  as  well  as  several  eminent  men  in  the  lower  house, 
were  in  favor  of  limitations.  But  those  which  they  intend- 
ed to  insist  upon  were  such  encroachments  on  the  constitu- 
tional authority  of  the  crown,  that,  except  a  title  and  rev- 
enue, which  Charles  thought  more  valuable  than  all  the  rest, 
a  popish  king  would  enjoy  no  one  attribute  of  royalty.  The 
king  himself,  on  the  30th  of  April,  1679,  before  the  heats  on 
the  subject  had  become  so  violent  as  they  were  the  next 
year,  offered  not  only  to  secure  all  ecclesiastical  preferments 
from  the  control  of  a  popish  successor,  but  to  provide  that 
the  parliament  in  being  at  a  demise  of  the  crown,  or  the  last 
that  had  been  dissolved,  should  immediately  sit  and  be  in- 
dissoluble for  a  certain  time ;  that  none  of  the  privy  coun- 
cil, nor  judges,  lord-lieutenant,  deputy-lieutenant,  nor  officer 
of  the  navy,  should  be  appointed  during  the  reign  of  a  cath- 
olic king,  without  consent  of  parliament.  He  offered,  at  the 
same  time,  most  readily  to  consent  to  any  further  provision 
that  could  occur  to  the  wisdom  of  parliament,  for  the  securi- 
ty of  religion  and  liberty  consistently  with  the  right  of  suc- 
cession. Halifax,  the  eloquent  and  successful  opponent  of 
the  exclusion,  was  the  avowed  champion  of  limitations.  It 
was  proposed,  in  addition  to  these  offei-s  of  the  king,  that 
the  duke,  in  case  of  his  accession,  should  have  no  ne&rative 
voice  on  bills ;  that  he  should  dispose  of  no  civil  or  militaiy 
posts  without  the  consent  of  parliament;  that  a  council  of 
forty-one,  nominated  by  the  two  houses,  should  sit  perma- 
nently during  the  recess  or  interval  of  parliament,  with  power 
of  appointing  to  all  vacant  offices,  subject  to  the  future  ap- 
probation of  the  lords  and  commons.  These  extraordinary 
innovations  would,  at  least  for  the  time,  have  changed  our 
constitution  into  a  republic;  and  justly  appeared  to  many 
persons  more  revolutionary  than  an  alteration  in  the  coui*se 
of  succession.  The  duke  of  York  looked  on  them  with  dis- 
may ;  Charles,  indeed,  privately  declared  that  he  would  nev- 
er consent  to  such  intringements  of  the  prerogative.  It  is 
not,  however,  easy  to  perceive  how  he  could  have  escaped 
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from  thenecesBity  of  iEtdhering  to  his  own  propositions,  if  the 
house  of  commons  would  have  relinqnishea  the  bill  of  exclu- 
sion. Another  expedient,  still  more  ruinous  to  James  than 
that  of  limitations,  was  what  the  conii;  itself  suggested  in 
the  Oxford  parliament,  that,  the  duke  retaining  the  title  of 
king,  a  regent  should  be  appointed,  in  the  person  of  the  prin- 
cess of  Orange,  with  all  the  royal  prerogatives ;  nay,  that 
the  duke,  with  his  pageant  crown  on  his  head,  should  be  ban- 
ished from  England  during  his  life.  This  proposition,  which 
is  a  great  favorite  with  Burnet,  appears  liable  to  the  same 
objections  as  were  justly  urged  against  a  similar  scheme  at 
the  revolution.  It  was  certain  that  in  either  case  James 
would  attempt  to  obtain  possession  of  power  by  force  of 
arms ;  and  the  law  of  England  would  not  treat  very  favora- 
bly those  who  should  resist  an  acknowledged  king  in  his 
natural  capacity,  while  the  statute  of  Henf y  VIL  would,  le- 
gally speaking,  afford  a  security  to  the  adherents  of  a  de 
facto  sovereign. 

§  19.  It  was  in  the  year  1679  that  the  words  Whig  and 
Tory  were  first  heard  in  their  application  to  English  factions ; 
and,  though  as  senseless  as  any  cant  teims  that 'could  be  de- 
vised, they  became  instantly  as  familiar  in  use  as  they  have 
since  continued.  There  were  then,  indeed,  questions  in  agita- 
tion which  rendered  the  distinction  more  broad  and  intelligi- 
ble than  it  has  generally  been  in  later  times.  One  of  these, 
and  the  most  important,  was  the  bill  of  exclusion ;  in  which, 
as  it  was  usually  debated,  the  republican  principle,  that  all 
positive  institutions  of  society  are  in  order  to  the  general 
good,  came  into  collision  with  that  of  monarchy,  which  rests 
on  the  maintenance  of  a  royal  line,  as  either  the  end,  or  at 
least  the  necessary  means,  of  lawful  government.  But,  as 
the  exclusion  was  confessedly  among  those  extraordinary 
measures  to  which  men  of  tory  principles  are  sometimes  com- 
pelled to  resort  in  great  emergencies,  and  which  no  rational 
whig  espouses  at  any  other  time,  we  shall  better,  perhaps,  dis- 
cern the  formation  of  these  grand  political  sects  in  the  peti- 
tions for  the  sitting  of  parliament,  and  in  the  counter  address- 
es of  the  opposite  party. 

§  20.  In  the  spring  of  1679  Charles  established  a  new  privy 
council,  by  the  advice  of  sir  William  Temple,  consisting  in 
great  part  of  those  eminent  men  in  both  houses  of  parliament 
who  had  been  most  prominent  in  their  opposition  to  the  late 
ministiy.  He  publicly  declared  his  resolution  to  govern  en- 
tirely by  the  advice  of  this  council  and  that  of  parliament. 
The  duke  of  York  was  kept  in  what  seemed  a  sort  of  exile  at 
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Brasselfl.     But  the  just  suspdcion  attaobed  to  the  kind's  <diar> 
acter  pi*e vented  the  commons  fi'om  placing  mnch  confidenoe 
in  this  new  ministry ;  and,  as  frequently  happens,  abated  their 
esteem  for  those  who,  with  the  parest  intentions,  had  gone 
into  the  council.    They  had  soon  cause  to  perceive  that 
their  distrust  had  not  Seen  exce^ive.    The  ministers  ^were 
constantly  beaten  in  the  house  of  lords ;  an  almost  certain 
test,  in  our  goveinment,  of  the  court's  insincerity.    The  par- 
liament was  firat  prorogued,  then  dissolved ;  against  the  ad- 
vice, in  the  latter  instance,  of  the  majority  of  that  council  by 
whom  the  king  had  pledged  himself  to  be  directed.     A  new 
parliament,  after  being  summoned  to  meet  in  October,  1679, 
was  proi-ogued  for  a  twelvemonth  without  the  avowed  con- 
currence of  any  member  of  that  council.    Lord  Russell,  and 
others  of  the  honester  party,  withdrew  from  a  board  wbere 
their  presence  was  only  asked  in  mockery  or 'deceit;  and 
the  wnole  specious  scheme  of  Temple  came  to  nothing  be- 
fore the  conclusion  of  the  year  which  had  seen  it  displayed. 
Its  author,  chagrined  at  the  disappointment  of  his  patriot- 
ism and  his  vanity,  has  sought  the  causes  of  failure  in  the 
folly  of  Monmouth  and  perverseness  of  Shailesburv.    He  was 
not  aware,  at  least  in  their  full  extent,  of  the  king  s  intrignes 
at  this  period.     Charles,  who  had  been  induced  to  take  those 
whom  he  most  disliked  into  his  council,  with  the  hope  of 
obtaining  money  from  parliament,  or  of  parrying  the  ezcla- 
sion  bill,  and  had  consented  to  the  duKC  of  Tork^s  quit- 
ting England,  found  himself  enthralled  by  ministers  whom 
he  could  neither  corrupt  nor  deceive ;  £ssex,  the  firm  and 
temperate  friend  of  constitutional  liberty  in  power  as  he  had 
been  out  of  it,  and  Halifax,  not  yet  led  away  by  ambition 
or  resentment  from  the  cause  he  never  ceased  to  approve. 
He  had  recourse,  therefoi'e,  to  his  accustomed  refuge,  and 
humbly  implored  the  aid  of  Louis  against  his  own  council 
and  parliament.     He  conjured  his  patron  not  to  lose  this  op- 
portunity of  making  England  forever  dependent  upon  France. 
Tliese  are  his  own  words,  such  at  least  as  Barillon  attributes 
to  him.    In  pursuance  of  this  overture,  a  secret  treaty  was 
negotiated  between  the  two  kin&^s ;  whereby,  after  a  long 
haggling,  Charles,  for  a  pension  of  1,000,000  livres  annually 
during  three  years,  obliged  himself  not  to  assemble  parlia- 
ment during  that  time.    This  negotiation  was  broken  off 
through  the  apprehensions  of  Hyde  and  Sutherland,  who  had 
been  concerned  in  it,  about  the  end  of  November,  1679,  be- 
fore the  long  prorogation  which  is  announced  in  the  GazeUe 
by  a  proclamation  of  December  11th.    But  the  resolution 
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haying  been  already  taken  not  to  pennit  the  meeting  of  par- 
liament, Charles  persisted  in  it  as  the  only  means  of  escap- 
ing the  bill  of  exclusion,  even  when  deprived  of  the  pecun- 
iary assistance  to  which  he  had  trusted. 

§  21.  Though  the  king^s  behavior  on  this  occasion  exposed 
the  fallacy  of  all  projects  for  reconciliation  with  the  house 
of  commons,  it  was  very  well  calculated  for  his  own  ends ; 
nor  was  there  any  part  of  his  reign  wherein  he  acted  with 
Bo  much  prudence  as  from  this  time  to  the  dissolution  of  the 
Oxford  parliament.  The  scheme  concerted  by  his  adversa- 
ries, and  already  put  in  operation,  of  pouring  in  petitions 
from  every  part  of  the  kingdom  for  the  meeting  of  parlia- 
ment, he  checked  in  the  outset  by  a  proclamation,  artfully^ 
drawn  up  by  chief-justice  North,  which,  while  it  kept  clear 
of  sn^  thing  so  palpably  unconstitutional  as  a  prohibition 
of  petitions,  served  tne  purpose  of  manifesting  the  king's  dis- 
like to  them,  and  encouraged  the  magistrates  to  treat  all  at- 
tempts that  way  as  seditious  and  illegal,  while  it  drew  over 
the  neutral  and  lukewarm  to  the  safer  and  stronger  side. 
Then  were  first  ranged  against  each  other  the  hosts  of  whig 
and  tory,  under  their  banners  of  liberty  or  loyalty ;  each 
zealous,  at  least  in  profession,  to  maintain  the  established 
constitution,  but  the  one  seeking  its  security  by  new  max- 
ims of  government,  the  other  by  an  adherence  to  the  old.* 
It  must  be  admitted  that  petitions  to  the  king  from  bodies 
of  his  subjects,  intended  to  advise  or  inflnence  him  in  the 
exercise  of  his  undoubted  prero^tives,  such  as  the  time  of 
calling  parliament  together,  familiar  as  they  may  now  have 
become,  had  no  precedent,  except  one  in  the  dark  year  1640, 
and  were  repugnant  to  the  ancient  principles  of  our  mon- 
archy. The  cardinal  principle  of  toryism  is,  that  the  king 
ought  to  exercise  all  his  lawful  prerogatives  without  the 
interference,  or  the  unsolicited  advice,  even  of  parliament, 
-much  less  of  the  people.  These  novel  efforts,  therefore,  were 
met  by  addresses  from  most  of  the  grand  juries,  from  the 
magistrates  at  quarter  sessions,  and  from  many  corporations, 
expressing  not  merely  their  entire  confidence  in  the  king, 
but  their  abhorrence  of  the  petitions  for  the  assembling  of 
parliament ;  a  term  which,  having  been  casually  used  in  one 
address,  became  the  watch-word  of  the  whole  party.  Some 
allowance  must  be  made  for  the  exertions  made  by  the  court, 

# 

"  if  6  Dame  of  wh1fr>  meaolng  aonr  mllki  as  Is  weU  known,  Is  said  to  have  origi- 
nated In  Scotland  in  1M8,  and  was  given  to  those  ▼lolent  coyenanters  who  opposed 
the  dnke  of  Hami1ton*s  inyaslon  of  England  in  order  to  restore  Charles  L  Tory 
a  stmilar  nickname  for  some  of  the  wild  Irish  in  Ulster. 
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especially  tbroagh  the  judges  of  assize,  whose  charges  to 
^rand  juries  were  always  of  a  political  nature.  Yet  there 
can  be  no  doubt  that  the  strength  of  the  tories  manifested 
itself  beyond  expectation.  Sluggish  and  silent  in  its  fields, 
like  the  animal  which  it  has  taken  for  its  type,  the  deep-root- 
ed loyalty  of  the  English  gentry  to  the  crown  may  escape 
a  superficial  observer,  till  some  circumstance  calls  forth  an 
indignant  and  furious  energy.  The  temper  shown  in  1680 
was  not  according  to  what  the  late  elections  would  have  led 
men  to  expect,  noUeven  to  that  of  the  next  elections  for  the 
parliament  at  Oxford.  A  large  majority  returned  on  both 
these  occasions,  and  that  in  the  principal  counties  as  mnch 
as  in  corporate  towns,  were  of  the  whig  principle.  It  ap- 
pears that  the  ardent  zeal  against  popery  in  the  smaller  free- 
holders must  have  overpowered  the  natural  influence  of  the 
superior  classes.  The  middling  and  lower  orders,  particalar- 
ly  in  towns,  were  clamorous  against  the  duke  of  York  and 
the  evil  counselora  of  the  crown.  But  with  the  country  gen- 
tlemen popery  was  scaree  a  more  odious  word  than  fanati- 
cism ;  the  memory  of  the  late  reign  and  of  the  usurpation 
was  still  recent,  and  in  the  violence  of  the  commons,  m  the 
insolence  of  Monmouth  and  Shaftesbury,  in  the  bold  assaults 
upon  hereditary  right,  they  saw  a  faint  image  of  that  con- 
fusion which  had  once  impoverished  and  humbled  them. 
Meanwhile  the  king's  dissimulation  was  quite  sufficient  for 
these  simple  loyalists ;  the  very  delusion  of  the  popish  plot 
raised  his  name  for  religion  in  their  eyes,  since  his  death  was 
the  declared  aim  of  the  conspirators ;  nor  did  he  fail  to  keep 
alive  this  favorable  prejudice  by  letting  that  imposture  take 
its  course,  and  by  enforcing  the  execution  of  the  penal  laws 
against  some  unfortunate  priests. 

§  22.  It  is  among  the  great  advantages  of  a  court  in  its 
contention  with  the  asserters  of  popular  privileges,  that  it 
can  employ  a  circumspect  and  dissembling  policy,  which  is 
never  found  on  the  opposite  side.  The  demagogues  of  fac- 
tion, or  the  aristocratic  leaders  of  a  numerous  assembly,  even 
if  they  do  not  feel  the  influence  of  the  passions  they  excite, 
which  is  rarely  the  case,  are  urged  onward  by  their  head- 
strong followers,  and  would  both  lay  themselves  open  to  the 
suspicion  of  unfaithfulness  and  damp  the  spirit  of  their  party 
by  a  wary  and  temperate  course  of  proceeding.  Yet  that 
incautious  violence,  to  which  ill-judging  itien  are  tempte^  hy 
the  possession  of  power,  must  in  every  case,  and  especially 
where  the  power  itself  is  deemed  a  usurpation,  cast  them 
headlong.     This  was  the  fatal  error  of  that  house  of  com- 
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mons  which  met  in  October,  1080 ;  and  to  this  the  king^a  tri- 
umph may  chiefly  be  ascribed.  The  addresses  declaratory 
of  abhon-ence  of  petitions  for  the  meeting  of  parliament 
were  doubtless  intemperate  with  respect  to  the  petitioners ; 
but  it  was  preposterous  to  treat  them  as  violations  of  privi- 
lege. A  few  precedents,  and  those  in  times  of  much  heat 
and  irregularity,  could  not  justify  so  flagrant  an  encroach- 
ment on  the  rights  of  the  private  subject  as  the  commitment 
of  men  for  a  declaration' so  little  affecting  the  constitutional 
rights  and  functions  of  parliament.  That  the  commons  had 
no  right  of  judicature  was  admitted:  was  it  compatible, 
many  might  urge,  to  principles  of  reason  and  justice  that 
they  could,  merely  by  using  the  words  contempt  or  breach 
of  privilege  in  a  warrant,  deprive  the  subject  of  that  liberty 
which  the  recent  statute  of  Habeas  Corpus  had  secured 
against  the  highest  ministers  of  the  crown  ?  Yet  one  Thomp* 
son,  a  clergyman  at  Bristol,  having  preached  some  virulent 
sermons,  wherein  he  had  traduced  the  memory  of  Hampden 
for  refusing  the  payment  of  ship-money,  and  spoken  disre- 
spectfully of  queen  £lizabeth,  as  well  as  insulted  those  who 
petitioned  for  the  sitting  of  parliament,  was  sent  for  in  cus- 
tody of  the  sergeant  to  answer  at  the  bar  for  his  high  misde- 
meanor against  the  privileges  of  that  house ;  and  was  after- 
ward compelled  to  And  security  for  his  forthcoming  to  an- 
swer to  an  impeachment  voted  against  him  on  these  strange 
charges.  Many  others  were  brought  to  the  bar,  not  only  for 
the  crime  of  abhorrence,  but  for  alleged  misdemeanors  still 
less  affecting  the  privileges  of  parliament,  such  as  remissness 
in  searching  for  papists.  Sir  Robert  Cann,  of  Bristol,  was 
sent  for  in  custooy  of  the  sergeant-at-aims,  for  publicly  de- 
claring that  there  was  no  popish,  but  only  a  presbyterian 
plot.  A  general  panic,  mingled  with  indignation,  was  dif- 
fused through  the  country,  till  one  Stawell,  a  gentleman  of 
Devonshire,  ha<^  the  courage  to  refuse  compliance  with  the 
speaker's  warrant ;  and  the  commons,  who  hesitated  at  such 
a  time  to  risk  an  appeal  to  the  ordinary  magistrates,  were 
compelled  to  let  this  contumacy  go  unpunished.  If,  indeed, 
we  might  believe  the  journals  of  the  house,  Stawell  was  actu- 
ally in  custody  of  the  6ei*geant,  though  allowed  a  month's 
time  on  account  of  sickness.  This  was  most  probably  a  sub- 
terfuge to  conceal  the  truth  of  the  case. 

These  encroachments,  under  the  name  of  privilege,  were 
exactly  in  the  spirit  of  the  long  parliament,  and  revived  too 
forcibly  the  recollection  of  that  awful  period.  It  was  com- 
monly in  men's  mouths  that  1641  was  come  about  again. 
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There  appeared,  indeed,  for  several  months  a  veiy  imminent 
danger  ot  civil  war.  I  have  already  mentioned  the  projects 
of  the  duke  of  York,  in  case  his  brother  had  given  way  to 
the  exclusion  bill  There  could  be  little  reason  to  doubt 
that  many  of  the  opposite  leaders  were  ready  to  try  the 
question  by  arms.  The  just  abhorrence  good  men  entertain 
for  such  a  calamity  excites  their  indignation  against  those 
who  conspicuously  bring  it  on.  And,  however  desirous  some 
of  the  court  might  be  to  strengthen  the  prerogative  by  quell- 
ing a  premature  rebellion,  the  commons  were,  in  the  eyes  of 
the  nation,  far  more  prominent  in  accelerating  so  terrible  a 
crisis.  Their  vot«s  in  the  session  of  November,  1680,  were 
marked  by  the  most  extravagant  factiousness.  Their  con- 
duct in  the  short  parliament  held  at  Oxford,  in  March,  1681, 
served  still  more  to  alienate  the  peaceable  part  of  the  com- 
munity. That  session  of  eight  days  was  marked  by  the  re- 
jection of  a  proposal  to  vest  all  effective  power  during  the 
duke  of  York's  life  in  a  regent,  which,  as  has  been  already 
observed,  was  by  no  means  a  secure  measure,  and  by  a  much 
less  justifiable  attempt  to  screen  the  author  of  a  treasonable 
libel  from  punishment  under  the  pretext  of  impeaching  him 
at  the  bar  of  the  upper  house.  It  seems  difficult  not  to  sus- 
pect that  the  seci-et  instigations  of  Barillon,  and  even  his 
gold,  had  considerable  influence  on  some  of  those  who  swayed 
the  votes  of  this  parliament. 

§  23.  Though  the  impeachment  of  Fitzharris,  to  which  I 
have  just  alluded,  was  in  itself  a  mere  work  of  temporary 
faction,  it  brought  into  discussion  a  considerable  question  in 
our  constitutional  law,  which  deserves  notice  both  on  ac- 
count of  its  importance  and  because  a  popular  writer  has 
advanced  an  untenable  proposition  on  the  subject.  The 
commons  impeached  this  man  of  high  ti-eason.  The  lords 
voted  that  he  should  be  proceeded  against  at  common  law. 
It  was  resolved,  in  consequence,  by  the  lower  house,  *'  that 
it  is  the  undoubted  right  of  the  commons  in  parliament  as- 
sembled to  impeach  before  the  lords  in  parliament  any  peer 
or  commoner  for  treason,  or  any  other  crime  or  misdemean- 
or;  and  that  the  refusal  of  the  lords  to  proceed  in  parliament 
upon  such  impeachment  is  a  denial  of  justice,  and  a  violation 
ot  the  constitution  of  parliament."  It  seems,  indeed,  difficult 
to  justify  the  determination  of  the  lords.  Certainly  the  dec- 
laration in  the  case  of  sir  Simon  de  Bereford,  who,  having 
been  accused  by  the  king,  in  the  fourth  year  of  £d ward  IIL, 
before  the  lords,  of  participating  in  the  treason  of  Roger 
Mortimer,  that  noble  assembly  protested, ''  with  the  assent 
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of  the  king,  in  fall  parliament,  that,  albeit  they  bad  taken 
upon  them,  as  judges  of  the  parliament,  in  the  presence  of 
the  king,  to  render  jadgment,  yet  the  peera  who  then  were 
or  should  be  in  time  to  come  were  not  bound  to  render  judg- 
ment upon  others  than  peers,  nor  had  power  to  do  so ;  and 
that  the  said  judgment  thus  rendered  should  never  be  drawn 
to  example  or  consequence  in  time  to  come,  whereby  the 
said  peers  of  the  land  might  be  charged  to  judge  others  than 
their  peera,  contrary  to  the  laws  of  the  laud ;"  certainly,  I 
say,  this  declaration,  even  if  it  amounted  to  a  statute,  con- 
cerning which  there  has  been  some  question,  was  not  neces- 
sarily to  be  interpreted  as  applicable  to  impeachments  at  the 
suit  of  the  commons,  wherem  the  king  is  no  ways  a  party. 
There  were  several  precedents  in  the  reign  of  Richard  XL  of 
such  impeachments  for  treason.  There  had  been  more  than 
one  in  that  of  Charles  L  And  if  the  doctrine  adopted  by 
the  lords  were  to  be  carried  to  its  just  consequences,  all  im- 
peachment of  commoners  mult  be  at  an  end ;  for  no  distinc- 
tion is  taken  in  the  above  declaration  as  to  Bereford  between 
treason  and  misdemeanor.  The  peers  had  indeed  lost  their 
ancient  privilege  in  cases  of  misdemeanor,  and  were  subject 
to  the  verdict  of  a  jury ;  but  the  principle  was  exactly  the 
same,  and  the  right  of  judging  commoners  upon  impeach- 
ment for  corruption  or  embezzlement,  which  no  one  called 
in  question,  was  as  much  an  exception  from  the  ordinary 
mles  of  law  as  in  the  more  rare  case  of  high  treason.  It  is 
hardly  necessary  to  observe  that  the  29th  section  of  Magna 
Charta,  which  establishes  the  right  of  trial  by  jury,  is  by  its 
express  language  solely  applicable  to  the  suits  of  the  crown. 

This  very  dangerous  and  apparently  unfounded  theory, 
broached  upon  the  occasion  of  Fitzharris's  impeachment  by 
the  earl  of  Nottingham,  never  obtained  reception ;  and  was 
rather  intimated  than  avowed  in  the  vote  ot  the  lords  that 
he  should  be  proceeded  against  at  common  law.  But,  after 
the  revolution,  the  commons  having  impeached  sir  Adam 
Blair  and  some  others  of  high  treason,  a  committee  was  ap- 
pointed to  search  for  precedents  on  this  subject ;  and,  after 
iull  deliberation,  the  house  of  lords  came  to  a  resolution  that 
they  would  proceed  on  the  impeachments.  The  inadvertent 
position,  therefore,  of  Blackstone,*  that  a  commoner  can  not 
oe  impeached  for  high  treason,  is  not  only  difficult  to  be  sup- 
ported upon  ancient  authorities,  but  contrary  to  the  latest 
determination  of  the  supreme  tribunal. 

§  24.  Ho  satisfactory  elucidation  of  the  suange  libel  for 

*  Commentaries,  toI.  iv.,  c  19. 
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which  Fitzharria  suffered  death  has  yet  been  afforded. 
There  is  much  probability  in  the  supposition  that  it  was 
written  at  the  desire  of  some  in  the  court,  in  order  to  cast 
odium  on  their  adversaries;  a  very  common  stratagem  of 
unscrupulous  partisans.^*  It  caused  an  impression  unfavor- 
able to  the  whigs  in  the  nation.  The  court  made  a  dex- 
terous use  of  that  extreme  credulity  which  has  been  sup- 
posed characteristic  of  the  English,  though  it  belongs  at 
feast  equally  to  every  other  peopla  They  seized  into  their 
hands  the  very  engines  of  aelusion  that  had  been  turned 
against  them.  Those  perjured  witnesses,  whom  ShafVesbury 
had  hallooed  on  through  all  the  infamy  of  the  popish,  plot, 
were  now  arrayed  in  the  same  court  to  swear  treason  and 
conspiracy  agamst  him.  Though  he  escaped  by  the  reso- 
luteness of  his  grand  jury,  who  refused  to  find  a  bill  of  in- 
dictment on  testimony  which  they  professed  themselves  to 
disbelieve,  and  which  was  probably  false,  yet  this  extraordi- 
nary deviation  from  the  usual  practice  did  harm  rather  than 
otherwise  to  the  general  cause  of  his  faction.  The  judges 
had  taken  care  that  the  witnesses  should  be  examined  in 
open  court,  so  that  the  jura's  partiality,  should  they  reject 
such  positive  testimony,  might  become  glaring.  Whether 
the  grand  jury  of  London,  in  their  celebrated  ignoramus  on 
the  indictment  preferred  against  Shaftesbury,  had  sufficient 
grounds  for  their  incredulity  I  will  not  pretend  to  deter- 
mine. There  was  probably  no  one  man  among  them  who 
had  not  implicitly  swallowed  the  tales  of  the  same  witnesses 
in  the  trials  for  the  plot.  The  nation,  however,  in  general, 
less  bigoted,  or  .at  least  more  honest  in  their  bigotry,  than 
those  London  citizens,  was  staggered  by  so  many  depositions 
to  a  traitorous  conspiracy,  in  those  who  had  pretended  an 
excessive  loyalty  to  the  king^s  person*  Men  unaccustomed 
to  courts  of  justice  are  naturally  prone  to  give  credit  to  the 
positive  oaths  of  wituesses.  They  were  still  more  persuaded 
when,  as  in  the  trial  of  College  at  Oxford,  they  saw  this  tes- 
timony sustained  by  the  approbation  of  a  judge  (and  that 
jud^o  a  decent  person  who  gave  no  scandal),  and  confirmed 
by  the  verdict  of  a  jury. 

§  25.  The  king's  declaration  of  the  reasons  that  induced 
him  to  dissolve  the  last  parliament,  being  a  manifesto  against 
the  late  majority  of  the  house  of  commons,  was  read  in  all 
churches.    The  clergy  scarcely  wailed  for  this  pretext  to 

**  Fltzharris  was  Wt  Irish  papist,  who  had  evidently  had  interviews  with  the  klof? 
through  lady  Portsmooth.  One  Hawkins,  afterward  made  dean  of  Chichester  for 
hlB  pidns,  pnhlished  a  narrative  of  this  case,  fhll  of  falsehoods. 
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take  a  zealons  part  for  the  crown.  Every  one  knows  their 
inflaence  over  the  nation  in  any  cause  which  they  make  their 
own.  They  seemed  to  change  the  war  against  iibeity  into 
a  crusade.  They  re-echoed  from  every  pulpit  the  strain  of 
passive  obedience,  of  indefeasible  hereditary  right,  of  the  di- 
vine origin  and  patriarchal  descent  of  monarchy.  Now  be- 
gan again  the  loyal  addresses,  more  numerous  and  ardent 
than  in  the  last  year,  which  overspread  the  pages  of  the  lAm- 
don  Gazette  for  many  months.  These  emisions  stigmatize 
the  measures  of  the  last  three  parliaments,  dwelling  especial- 
ly on  their  arbitrary  illegal  votes  against  the  personal  liberty 
of  the  subject. 

The  whigs,  meantime,  so  late  in  the  heyday  of  their  pride, 
lay,  like  the  fallen  angels,  prostrate  upon  the  fiery  lake.  The 
scoffs  and  gibes  of  libelera,  who  had  trembled  before  the  res- 
olutions of  the  commons,  were  showered  upon  their  heads. 
They  had  to  fear,  what  was  much  worse  than  the  insults  of 
these  vermin,  the  perjuries  of  mercenary  informed  suborned 
by  their  enemies  to  charge  false  conspiracies  against  them, 
and  sure  of  countenance  from  the  contaminated  benches  of 
justice.  The  court,  with  an  artful  policy,  though  with  de- 
testable wickedness,  secured  itself  against  its  only  great  dan- 
ger, the  suspicion  of  popery,  by  the  sacrifice  of  Flunket,  the 
titular  archoishop  of  Dubhn.  The  execution  of  this  worthy 
and  innocent  person  can  not  be  said  to  have  been  extorted 
from  the  king  in  a  time  of  great  difficulty,  like  that  of  lord 
Stafford.  He  was  coolly  and  deliberately  permitted  to  suffer 
death,  lest  the  current  of  loyalty,  still  sensitive  and  suspi- 
cious upon  the  account  of  religion,  might  be  somewhat 
checked  in  its  couree.  Yet  those  who  heap  the  epithets  of 
merciless,  inhuman,  sanguinary,  on  the  whig  party  for  the 
impeachment  of  lord  Stafford,  in  whose  guilt  they  fully  be- 
lieved, seldom  mention,  without  the  characteristic  distinction 
of  "  good-natured,"  that  sovereign  who  permitted  the  execu- 
tion of  Plunket,  of  whose  innocence  he  was  assured. 

§  26.  The  hostility  of  the  city  of  London,  and  of  several 
other  towns,  toward  the  court,  degenerating  no  doubt  into  a 
factious  and  indecent  violence,  gave  a  pretext  for  the  most 
dangerous  aggression  on  public  liberty  that  occurred  in  the 
present  reign.  The  power  of  the  democracy  in  that  age  re- 
sided chiefly  in  the  corporations.  These  returned,  exclusive- 
ly or  principally,  a  majority  of  the  representatives  of  the 
commons.  So  long  as  they  should  be  actuated  by  that  ar- 
dent spirit  of  protestantism  and  liberty  which  prevailed  in 
the  middling  classes,  there  was  little  prospect  of  obtaining  a 

20 
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parliament  that  would  co-operate  with  the  Stnart  scheme  of 
govemmeDt.  The  administration  of  justice  was  very  much 
in  the  hands  of  their  magistrates,  especially  in  Middlesex, 
where  all  juries  are  returned  by  the  city  sheriffa  It  was 
suggested,  therefore,  by  some  crafty  lawyers  that  a  judgment 
of  lorfeiture  obtained  against  the  corporation  of  London 
would  not  only  demolish  that  citadel  ot  insolent  rebels,  but 
intimidate  the  rest  of  £nsland  by  so  striking  an  example. 
An  information,  as  it  is  called,  quo  warranto,  was  accordingly 
brought  into  the  court  of  king's  bench  against  the  oorpon- 
tion.  Two  acts  of  the  common  council  were  alleged  as  suf- 
ficient misdemeanora  to  warrant  a  judgment  of  forfeiture: 
one,  the  imposition  of  certain  tolls  on  goods  brought  into  the 
city  markets  hy  an  ordinance  or  by-law  of  their  own;  the 
other,  their  petition  to  the  king  in  December,  1679,  for  the 
sitting  of  parliament,  and  its  publication  throughout  the 
country.  It  would  be  foreign  to  the  purpose  of  this  work 
to  inquire  whether  a  corporation  be  in  any  case  subject  to 
forfeiture,  the  affirmative  of  which  seems  to  have  been  held 
by  courts  of  justice  since  the  revolution ;  or  whether  the  ex- 
action of  tolls  in  their  markets,  in  consideration  of  erecting 
stalls  and  standings,  were  within  the  competence  of  the  city 
of  London ;  or,  if  not  so,  whether  it  were  such  an  offense  as 
could  legally  incur  the  penalty  of  a  total  forfeiture  and  dis- 
fi-anchisement ;  since  it  was  manifest  that  the  crown  made 
use  only  of  this  additional  pretext  in  order  to  punish  the  cor- 
poi-ation  for  its  address  to  the  king.  We  are  not,  however, 
so  much  concerned  to  argue  the  matter  of  law  in  this  ques- 
tion, as  to  remark  the  spirit  in  which  the  attack  on  this 
stronghold  of  popular  liberty  was  conceived.  The  court  of 
king's  bench  pronounced  judgment  of  forfeiture  against  the 
corporation ;  but  this  judgment,  at  the  request  of  the  attor- 
ney-general, was  only  recorded ;  the  city  continued  in  an- 
pearance  to  possess  its  corporate  franchises,  but  upon  sun- 
mission  to  certain  regulations — ^namely,  that  no  mayor,  sher- 
iff, i*ecorder,  or  other  chief  officer,  should  be  admitted  until 
approved  by  the  king ;  that,  in  the  event  of  his  twice  disap- 
proving their  choice  of  a  mayor,  he  should  himself  nominate 
a  fit  person,  and  the  same  in  case  of  sheriffs,  without  wutbg 
for  a  second  election ;  that  the  court  of  aldermen,  with  the 
king's  permission,  might  remove  any  one  of  their  body;  that 
they  should  have  a  negative  on  the  elections  of  common  coon- 
cilmen,  and,  in  case  of  disapproving  a  second  choice,  have 
theipselves  the  nomination^  The  corporation  submitted  thas 
to  purchase  the  continued  enjoyment  of  its  estates  at  the  ex- 
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pense  of  its  municipal  independence ;  yet,  even  in  the  pros- 
trate condition  of  the  whig  party,  the  question  to  admit 
these  regulations  was  carried  by  no  great  majority  in  the 
common  councils.  The  city  was,  of  coui-se,  absolutely  sub- 
servient to  the  court  from  this  time  to  the  revolution. 

After  the  fall  of  the  capital  it  was  not  to  be  expected  that 
towns  less  capable  of  defense  should  stand  out.  Informa- 
tions quo  warAnto  were  brought  against  several  corpora- 
tions, and  a  far  gi'eater  number  hastened  to  anticipate  the 
assault  by  voluntary  durrendera  It  seemed  to  be  recog- 
nized as  law  by  the  judgment  against  London  that  any  ir- 
regularity or  misuse  of  power  in  a  corporation  might  incur  a 
sentence  of  forfeiture,  and  few  could  boast  that  they  were 
invulnerable  at  every  point.  The  judges  of  assize  in  their 
circuits  prostituted  their  influence  and  authority  to  forward 
this  and  every  other  encroachment  of  the  crown.  Jefii'eys, 
on  the  noithern  circuit,  in  1684,  to  use  the  language  of 
Charles  It's  most  unblushing  advocate, "  made  all  the  char- 
ters, like  the  walls  of  Jericho,  fall  down  before  him,  and  re- 
turned laden  with  surrenders,  the  spoils  of  towns.""  They 
received,  instead,  new  charters,  framing  the  constitution  of 
these  municipalities  in  a  more  oligarchical  model,  and  reserv- 
ing to  the  crown  the  first  appointment  of  those  who  were  to 
form  the  governing  pait  of  tne  corporation.  These  changes 
were  gradually  brought  about  in  the  last  three  yeara  of 
Charleses  reign  and  in  the  beginning  of  the  next 

§  27.  Thei*e  can  be  nothing  so  destructive  to  the  English 
constitution,  not  even  the  introduction  of  a  military  force,  as 
the  exclusion  of  the  electoral  body  from  their  franchises. 
The  people  of  this  country  are,  by  our  laws  and  constitu- 
tion, nound  only  to  obey  a  parliament  duly  chosen ;  and  this 
violation  of  charters,  in  the  reigns  of  Charles  and  James, 
appears  to  be  the  great  and  leading  justification  of  that 
event  which  drove  the  latter  from  the  throne.  It  can,  there- 
fore, be  no  matter  of  censure,  in  a  moral  sense,  that  some 
men  of  pure  and  patriotic  virtue,  mingled,  it  must  be  owned, 
with  others  of  a  far  inferior  temper,  began  to  hold  consulta- 
tions as  to  the  best  means  of  resisting  a  government  which, 
whether  to  judge  from  these  proceedings,  or  from  the  lan- 

fuage  of  its  partisans,  was  aiming  without  disguise  at  an  ar- 
itrary  power.  But  as  resistance  to  established  authority 
can  never  be  warrantable  until  it  is  expedient,  we  could  by 
no  means  approve  any  schemes  of  insurrection  that  might  be 
projected  in  1682,  unless  we  could  perceive  that  there  was  a 

"  NorUi's  Bxameo,  026. 
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fair  chance  of  tbeir  success.  And  this  we  are  not  led,  bj 
what  we  read  of  the  spirit  of  those  times,  to  believe.  The 
tide  ran  violently  in  another  direction;  the  courage  of  the 
whigs  was  broken ;  their  adversaries  were  strong  in  nambers 
and  in  zeal.  But  hence  it  is  reasonable  to  infer  that  men 
like  lord  Essex  and  lord  Russell,  with  so  much  to  lose  by 
failure,  with  such  good  sense,  and  such  abhorrence  of  civil  ca- 
lamity, would  not  ultimately  have  I'esolved  6n  the  desperate 
issue  of  arms,  though  they  might  deem  it  prudent  to  form 
estimates  of  their  strength,  and  to  knit  together  a  confeder- 
acy which  absolute  necessity  might  call  into  action.  It  is 
beyond  doubt  that  the  supposed  conspirators  had  debated 
among  themselves  the  subject  of  an  insurrection,  and  poised 
the  chances  of  civil  war.  Thus  much  the  most  jealous  law- 
yer, I  presume,  will  allow  might  be  done,  without  risking  the 
CenaitLes  of  treason.  They  had,  however,  gone  farther;  and 
y  concerting  measures  in  different  places  as  well  as  in  Scot- 
land, for  a  rising,  though  contingently,  and  without  an^  fix- 
ed determination  to  carry  it  into  effect,  most  probably  (if  the 
whole  business  had  been  disclosed  in  testimony)  laid  them- 
selves open  to  the  law,  according  to  the  construction  it  has 
frequently  received.  There  is  a  considerable  difficulty,  afler 
all  that  has  been  written,  in  stating  the  extent  of  their  de- 
signs; but  I  think  we  may  assume  that  a  wide-spreading  and 
formidable  insurrection  was  for  several  months  in  agitation. 
But  the  difficulties  and  hazards  of  the  enterprise  had  already 
caused  lord  Russell  and  lord  Essex  to  recede  from  the  des- 
perate counsels  of  Shaftesbury ;  and  but  for  the  unhappy  de- 
tection of  the  conspiracy  and  the  perfidy  of  loi^d  Howard, 
these  two  noble  pereons,  whose  lives  were  untimely  lost  to 
their  country,  might  have  survived  to  join  the  banner  and 
support  the  throne  of  William.  It  is  needless  to  observe 
that  the  minor  plot,  if  we  may  use  that  epithet  in  reference 
to  the  relative  dignity  of  the  conspirators,  for  assassinating 
the  king  and  the  duke  of  York,  had  no  immediate  connection 
with  the  schemes  of  Russell,  Essex,  and  Sidney.'* 

§  28.  But  it  is  by  no  means  a  consequence  from  the  admis- 
sion we  have  made  that  the  evidence  adduced  on  lord  Rus- 
sell's trial  was  sufficient  to  justify  his  conviction."  It  ap- 
pears to  me  that  lord  Howard,  and  perhaps  Rumsey,  were 

»  There  appears  no  caase  for  doubting  tiie  reality  of  what  is  called  the  Rye-house 
Plot. 

<•  Lord  Bseez  cat  his  throat  in  the  Tower.  He  was  a  man  of  the  most  excellent 
qnalltiefl,  bat  subject  to  oonstltntlonal  melancholy,  which  overcame  his  fortitnde ; 
an  event  the  mora  to  be  deplored,  as  there  seems  to  have  been  no  potsibUity  of  his 
being  convicted. 
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unwilling  witnesses;  and  that  the  former,  as  is  fi*eqaently 
the  case  with  those  who  betray  their  friends  in  order  to  save 
their  own  lives,  divulged  no  more  than  was  extracted  by  his 
own  danger.  The  testimony  of  neither  witness,  especially 
Howard,  was  given  with  any  degree  of  that  precision  which 
is  exacted  in  modern  times;  and, as  we  now  I'ead  the  trial, 
it  is  not  probable  that  a  jury  in  later  ages  would  have  found 
a  verdict  of  guilty,  or  would.have  been  advised  to  it  by  the 
court.  But,  on  the  other  hand,  if  lord  Howard  were  really 
able  to  prove  more  than  he  did,  which  I  much  suspect,  a  bet- 
ter-conducted examination  would  probably  have  elicited  facts 
unfavorable  to  the  prisoner,  which  at  present  do  not  appear. 
It  may  be  doubtful  whether  any  overt  act  of  treason  is  dis- 
tinctly praved  against  lord  Russell,  except  his  concurrence 
in  the  project  of  a  rising  at  Taunton,  to  which  Rumsey  de- 
poses. But  this,  dependmg  on  the  oath  of  a  single  witness, 
could  not  be  sufficient  for  a  conviction. 

Pemberton,  chief-justice  of  the  common  pleas,  tried  this 
illustrious  prisoner  with  more  humanity  than  was  usually 
displayed  on  the  bench ;  but,  aware  of  his  precanous  tenure 
in  office,  he  did  not  venture  to  check  the  counsel  for  the 
crown.  Sawyer  and  Jeffreys,  permitting  them  to  give  a  great 
body  of  hearsay  evidence,  with  only  the  feeble  and  useless 
remark  that  it  did  not  affect  the  prisoner.  Yet  he  checked 
lord  Anglesea,  when  he  offered  similar  evidence  for  the  de- 
fense. In  his  dii*ection  to  the  jury,  it  deserves  to  be  remark- 
ed that  he  by  no  means  advanced  the  general  proposition, 
which  better  men  have  held,  that  a  conspiracy  to  levy  war 
is  in  itself  an  oveit  act  of  compassing  the  kin^^s  death ;  lim- 
iting it  to  cases  where  the  king's  person  might  be  put  in 
danger,  as,  in  the  immediate  instance,  by  the  alleged  scheme 
of  seizing  his  guards.  His  language,  indeed,  as  recorded  in 
the  printed  trial,  was  such  as  might  have  produced  a  ver- 
dict of  acquittal  from  a  jury  tolerably  disposed  toward  the 
prisoner ;  but  the  shenffs,  ^orth  and  Rich,  who  had  been 
illegally  thrust  into  office,  being  men  wholly  devoted  to  the 
prerogative,  had  taken  care  to  return  a  panel  in  whom  they 
CO  til  d  confide. 

The  trial  of  Algernon  Sidney,  at  which  Jeffreys,  now  raised 
to  the  post  of  chief-justice  of  the  king's  bench,  presided,  is 
as  familiar  to  all  my  readers  as  that  of  lord  Russell.  Their 
names  have  been  always  united  in  grateful  veneration  and 
sympathy.  It  is  notorious  that  Sidney's  conviction  was  ob- 
tained by  a  most  illegal  distortion  of  the  evidence.  Besides 
lord  Howard,  no  living  witness  could  be  produced  to  the 
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conspiracy  for  an  insurrection ;  and  though  Jeffreys  pemul- 
ted  two  othere  to  prepossess  the  jury  by  a  seoond-hand  story, 
he  was  compelled  to  admit  that  their  testimony  could  not 
directly  affect  the  prisoner.  The  attorney-general,  therefore, 
had  i-ecourse  to  a  paper  found  in  his  house,  which  was  giTen 
in  evidence,  either  as  an  overt  act  of  treason  by  its  own  na- 
ture, or  as  connected  with  the  alleged  conspiracy ;  for  though 
it  was  only  in  the  latter  sense  that  it  could  be  admissible  at 
all,  yet  Jeffreys  took  care  to  insinuate,  in  his  charge  to  the 
jury,  that  the  doctnnes  it  contained  were  treasonable  in 
themselves,  and  without  refei'ence  to  other  evidence.  In  re- 
gard to  truth,  and  to  that  justice  which  can  not  be  denied  to 
the  worat  men  in  their  woret  actions,  I  must  observe  that 
the  common  accusation  against  the  court  in  this  trial,  of 
having  admitted  insufficient  proof  by  the  mere  comparison 
of  hand  writing,  though  alleged,  not  only  in  most  of  onr  his- 
torians, but  in  the  act  of  parliament  reversing  Sidney's  at- 
tainder, does  not  appear  to  be  well  founded;  the  testimony 
to  that  fact,  unless  the  printed  trial  is  falsified  in  an  extraor- 
dinary degree,  being  such  as  would  be  received  at  present 
We  may  allow,  also,  that  the  passages  from  this  paper,  as 
laid  in  the  indictment,  containing  very  strong  assertions  of 
the  right  of  the  people  to  depose  an  unworthy  king,  might 
by  possibility,  if  connected  bjr  other  evidence  with  the  con- 
spiracy itseli,  have  been  admissible  as  presumptions  for  the 
jury  to  consider  whether  they  had  been  written  in  further- 
ance of  that  design.  But  when  they  came  to  be  read  on  the 
trial  with  their  context,  though  only  with  such  parts  of  that 
as  the  attorney-general  chose  to  produce  out  of  a  voluminous 
manuscript,  it  was  clear  that  they  belonged  to  a  theoretical 
work  on  government,  long  since  perhaps  written,  and  incapa- 
ble of  any  bearing  upon  the  other  evidence. 

The  manifest  iniquity  of  this  sentence  upon  Algernon  Sid- 
ney, as  well  as  the  high  courage  he  displayed  throughoat 
these  last  scenes  of  his  life,  have  inspired  a  sort  of  enthusi- 
asm for  his  name,  which  neither  what  we  know  of  his  story, 
nor  the  opinion  of  his  contemporaries,  seems  altogether  to 
warrant.  The  crown  of  martyrdom  should  be  suffered,  per- 
haps, to  exalt  every  virtue,  and  efface  every  defect,  in  patri- 
ots, as  it  has  often  done  in  saints.  In  the  faithful  mirror  of 
history  Sidney  may  lose  something  of  this  lustre.  He  pos- 
sessed, no  doubt,  a  powei*fuI,  active,  and  undaunted  mmd, 
stored  with  extensive  reading  on  the  topics  in  which  he  de- 
lighted. But  having  proposed  one  only  object  for  his  polit- 
ical conduct,  the  establishment  of  a  republic  in  England,  his 
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pride  and  inflexibility,  though  they  gave  a  dignity  to  his 
character,  rendei'ed  his  views  narrower  and  his  temper  unac« 
commodating.  It  was  evident  to  every  reasonable  man  that 
a  repablican  government,  being  adverse  to  the  prepossessions 
of  a  great  majority  of  the  people,  could  only  be  brought 
about  and  maintained  by  the  foi'ce  of  usurpation.  Yet  for 
this  idol  of  his  speculative  hours  he  was  content  to  sacrifice 
the  liberties  of  Europe,  to  plunge  the  country  in  civil  war, 
and  even  to  stand  indebted  to  France  for  protection.  He 
may  justly  be  suspected  of  having  been  the  chief  promoter 
of  the  dangerous  cabals  with  Barillon ;  nor  could  any  tool  of 
Charles's  court  be  more  sedulous  in  representing  the  aggres- 
sions  of  Louis  XIY.  in  the  Netherlands  as  indifferent  to  our 
honor  and  safety. 

Sir  Thomas  Armstrong,  who  had  fled  to  Holland  on  the 
detection  of  the  plot,  was  given  up  by  the  States.  A  sen- 
tence of  outlawry,  which  had  passed  against  him  in  his  ab- 
sence, is  equivalent,  in  cases  of  treason,  to  a  conviction  of  the 
crima  But  the  law  allows  the  space  of  one  year,  during 
which  the  party  may  surrender  himself  to  take  his  trial. 
Armstrong,  when  brought  before  the  court,  insisted  on  this 
right,  and  demanded  a  trial.  Nothing  could  be  more  evi- 
dent, in  point  of  law,  than  that  he  was  entitled  to  it ;  but 
Jeffreys,  with  inhuman  rudeness,  treated  his  claim  as  wholly 
unfounded,  and  would  not  even  suffer  counsel  to  be  heard  in 
his  behalf.    He  was  executed  accordingly  without  trial. 

§  29.  The  prejudice  against  the  whi^  P^i^y*  which  had 
reached  so  great  a  height  in  1681,  was  still  further  enhanced 
by  the  detection  of  the  late  conspiracy.  The  atrocious 
scheme  of  assassination  alleged  against  Walcot  and  some 
others  who  had  suffered  was  blended  by  the  arts  of  the 
court  and  clergy,  and  by  the  blundering  credulity  of  the 
gentry,  with  those  less  heinous  projects  ascribed  to  lord 
Kussell  and  his  associates.  These  projects,  if  true  in  their 
full  extent,  were  indeed  such  as  men  honestly  attached  to 
the  government  of  their  country  could  not  fiiil  to  disapprove; 
For  this  purpose  a  declaration  full  of  malicious  insinuations 
was  ordered  to  be  read  in  all  churches.  It  was  generally 
commented  upon,  we  may  make  no  question,  in  one  of  those 
loyal  discourses,  which  trampling  on  all  truth,  charity,  and 
moderation,  had  no  other  scope  than  to  inflame  the  hearers 
against  non-conforming  protestants,  and  to  throw  obloquy 
on  the  constitutional  privileges  of  the  subject. 

It  is  not  my  intention  to  censure,  in  any  strong  sense  of 
the  word,  the  Anglican  clergy  at  this  time  for  their  asser- 
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tion  of  absolate  non-resistance,  so  far  as  it  was  done  irith- 
out  calumny  and  insolence  toward  those  of  another  way  of 
thinking,  and  without  self-interested  adulation  of  the  iniling 
power.  Their  error  was  very  dangerous,  and  had  nearly 
proved  destructive  of  the  whole  constitution;  but  it  was 
one  which  had  come  down  with  high  recommendation,  and 
of  which  they  could  only,  perhaps,  be  undeceived,  as  men  are 
best  undeceived  of  most  errors,  by  experience  that  it  might 
hurt  themselves.  It  was  the  tenet  of  their  homilies,  their 
canons,  their  most  distinguished  divines  and  casuists ;  it  had 
the  apparent  sanction  of  the  legislatui'e  in  a  statute  of  the 
present  reign.  Many  excellent  men,  as  was  shown  aHer  the 
revolution,  who  had  never  made  use  of  this  doctrine  as  an 
engine  of  faction  or  private  interest,  could  not  disentangle 
their  minds  from  the  arguments  or  the  authority  on  which  it 
rested.  But  by  too  great  a  number  it  was  eagerly  brought 
forward  to  serve  the  purposes  of  arbitrary  power,  or  at  best 
to  fix  the  wavering  protestantism  of  the  court  by  professions 
of  unimpeachable  ioyalty.  To  this  motive,  in  fact,  we  may 
trace  a  good  deal  of  the  vehemence  with  which  the  non-re- 
sisting principle  had  been  originally  advanced  by  the  church 
of  England  under  the  Tndors,  and  was  continually  urged 
under  the  Stuarts.  If  we  look  at  the  tracts  and  sermons 
published  by  both  parties  after  the  restoration,  it  will  ap- 
pear manifest  that  the  Romish  and  Anglican  churches  bade, 
as  it  were,  against  each  other  for  the  favor  of  the  two  royal 
brothers.  The  one  appealed  to  its  acknowledged  principles, 
while  it  denounced  the  pretensions  of  the  holy  sec  to  release 
subjects  from  their  allegiance,  and  the  bold  theories  of  pop- 
ular government  which  Mariana  and  some  other  Jesuits  had 
promulgated.  The  other  retaliated  on  the  first  movers  of 
the  Reformation,  and  expatiated  on  the  usurpation  of  lady 
Jane  Grey,  not  to  say  Elizabeth,  and  the  republicanism  of 
Knox  or  Calvin. 

From  the  era  of  the  exclusion-bill  especially,  to  the  death 
of  Charles  IL,  a  number  of  books  were  published  in  favor  of 
an  indefeasible  hereditary  right  of  the  crown,  and  of  abso- 
lute non-resistance.  These  were,  however,  of  two  very  dif- 
ferent classes.  The  authors  of  the  first,  who  were  perhaps 
the  more  numerous,  did  not  deny  the  legal  limitations  of 
monarchy.  They  admitted  that  no  one  was  bound  to  con- 
cur in  the  execution  of  unlawful  commands.  Hence  the  obe- 
dience they  deemed  indispensable  was  denominated  passive; 
an  epithet,  which  in  modern  usage  is  little  more  than  redun- 
dant, but  at  that  time  made  a  sensible  distinction.    If  all 
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men  should  confine  themselves  to  this  Hne  of  duty,  and 
merely  refuse  to  become  the  instruments  of  such  unlawful 
commands,  it  was  evident  that  no  tyranny  could  be  carried 
into  effect.  If  some  should  be  wicked  enough  to  co-operate 
against  the  liberties  of  their  country,  it  would  still  be  the 
bonnden  obligation  of  Christians  to  submit.  Of  this,  which 
may  be  reckoned  the  moderate  party,  the  most  eminent  wei*e 
Hickes,  in  a  treatise  called  Jovian,  and  Sherlock,  in  his  case 
of  i-esistance  to  the  supreme  powers.  To  this,  also,  must  have 
belonged  archbishop  Sancrofl,  and  the  great  body  of  non- 
juring  clergy  who  had  refused  to  read  the  declaration  of 
indulgence  under  James  IL,  and  whose  conduct  in  that  re- 
spect would  be  utterly  absurd,  except  on  the  supposition  that 
there  existed  some  lawful  boundaries  of  the  royal  authority. 

But  besides  these  men,  who  kept  some  measures  with  the 
constitution,  another  and  a  pretty  considerable  class  of 
writers  did  not  hesitate  to  avow  their  abhorrence  of  all  lim- 
itations upon  arbitrary  power.  Brady  went  back  to  the 
primary  sources  of  our  history,  and  endeavored  to  show  that 
Magna  Charta,  as  well  as  every  other  constitutional  law, 
were  but  rebellious  encroachments  on  the  ancient  uncontrol- 
lable, imprescriptible  prerogatives  of  the  monarchy.  But  the 
author  most  in  vogue  with  the  partisans  of  despotism  was 
sir  Robert  Filmer.  He  had  lived  before  the  civil  war,  but 
his  posthumous  writings  came  to  light  about  this  period. 
They  contain  an  elaborate  vindication  of  what  was  called  the 
patriarchal  scheme  of  government,  which,  rejecting  with 
scorn  that  original  contact  whence  human  society  had  been 
supposed  to  spring,  derives  all  legitimate  authority  from  that 
of  primogeniture,  the  next  heir  being  king  by  divine  right, 
and  as  incapable  of  being  restrained  in  his  sovereignty  as 
of  being  excluded  from  it. 

These  treatises  of  Filmer  obtained  a  veiy  favorable  recep- 
tion. We  find  the  patriarchal  origin  of  government  frequent- 
ly mentioned  in  the  publications  of  this  time  as  an  undoubt- 
ed truth.  Considered  with  respect  to  his  celebrity  rather  than 
his  talents,  he  was  not,  as  some  might  imagine,  too  ignoble 
an  adversary  for  Locke  to  have  conibated.  Another  pereon, 
far  superior  to  Filmer  in  political  eminence,  undertook  at  the 
same  time  an  unequivocal  defense  of  absolute  monarchy. 
This  was  sir  George  Mackenzie,  the  famous  lord-advocate  of 
Scotland,  In  his  **  Jus  Regium,"  published  in  1 684,  and  dedi- 
cated to  the  university  of  Oxford,  he  maintains  that  "  mon- 
archy in  its  nature  is  absolnte,  and  consequently  these  pre- 
tended limitations  are  against  the  nature  of  monarchy." 

20* 
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^  It  was  at  this  time  that  thetuniveraity  of  Oxford  published 
their  celebrated  decree  against  pernicious  books  and  damna- 
ble doctnnes,  enumerating  as  such  above  twenty  proposi- 
tionSy  which  they  anathematized  as  false,  seditious,  and  im- 
pious. The  first  of  these  is,  that  all  civil  authority  is  de- 
rived originally  from  the  people ;  the  second,  that  there  is  a 
compact,  tacit  or  express,  between  the  king  and  his  subjects: 
and  others  follow  of  the  same  description.  They  do  not  ex- 
plicitly condemn  a  limited  monarchy,  like  Filmer,  but  evi- 
dently adopt  his  scheme  of  primogenitary  right,  which  is, 
perhaps,  almost  incompatible  with  it.  This  decree  was  pub- 
licly burned  by  an  order  of  the  house  of  lords  in  1709;  nor 
does  there  seem  to  have  been  a  single  dissent  in  that  body 
to  a  step  that  cast  such  a  stigma  on  the  university.  But  the 
disgrace  of  the  offense  was  greater  than  that  of  the  punish- 
ment. 

8  30.  We  can  frame  no  adequate  conception  of  the  jeop- 
ardy in  which  our  liberties  stood  under  the  Stuarts,  especial- 
ly in  this  particular  period,  without  attending  to  this  spirit 
of  servility  which  had  been  so  sedulously  excited.  It  seem- 
ed as  if  England  was  about  to  play  the  scene  which  Denmark 
had  not  long  since  exhibited,  by  a  spontaneous  surrender  of 
its  constitution.  And  although  this  loyalty  were  much  more 
on  the  tongue  than  in  the  heart,  as  the  next  reign  very  amply 
disclosed,  it  served  at  least  to  deceive  the  court  into  a  behef 
that  its  future  steps  would  be  almost  without  difficulty.  It 
is  uncertain  whether  Charles  would  have  summoned  another 
parliament.  The  period  fixed  by  law  had  elapsed  nearly 
twelve  months  ben>re  his  death ;  and  we  have  no  evidence 
that  a  new  parliament  was  in  contemplation.  But  Louis,  on 
the  other  hand,  having  discontinued  his  annual  subsidy  to  the 
king  in  1684,  after  gaining  Strasburg  and  Luxemburg  bv  his 
connivance,  or  i*ather  co-operation,  it  would  not  have  been 
easy  to  avoid  a  recurrence  to  the  only  lawful  souroe  of  rev- 
enue. The  king  of  France,  it  should  be  observed,  behaved 
toward  Charles  as  men  usually  treat  the  low  tools  by  whose 
corruption  they  have  obtained  any  end.  During  the  whole 
coui*se  of  their  long  negotiations,  Louis,  though  never  the 
dupe  of  our  wretched  monarch,  was  compelled  to  endure  his 
shuffling  evasions,  and  pay  dearly  for  his  base  compliances^ 
But  when  he  saw  himself  no  longer  in  need  of  them,  it  seems 
to  have  been  in  revenge  that  he  permitted  the  publicaUon 
of  the  secret  treaty  of  1670,  and  withdrew  his  pecuniary  aid. 
Charles  deeply  resented  both  these  marks  of  desertion  in  bis 
ally.    In  addition  to  them,  he  discovered  the  intrigues  of  the 
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French  ambassadors  with  his  malconteut  commons.  He  per- 
ceived, also,  that  by  bringing  home  the  duke  of  York  from 
Scotland,  and  restoring  him,  in  defiance  of  the  test  act,  to  the 
privy  council,  he  had  made  the  presumptive  heir  of  the  throne, 
possessed  as  he  was  of  superior  steadiness  and  attention,  too 
near  a  rival  to  himsel£  These  reflections  appear  to  have  de- 
pressed his  mind  in  the  latter  months  of  his  life,  and  to  have 
produced  that  remarkable  private  reconciliation  with  the 
duke  of  Monmouth,  through  the  influence  of  lord  Halifax, 
which,  had  he  lived,  would  very  probably  have  displayed 
one  more  revolution  in  the  uncertain  policy  of  this  reign. 
But  a  death,  so  sudden  and  inopportune  as  to  excite  suspi- 
cions of  poison  in  some  most  nearly  connected  with  him,  gave 
a  more  aecisive  character  to  the  system  of  government. 
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CHAPTER  Xm. 

ON  THE  STATE  OF  THE  CONSTITUTION  UNDER  CHARLES  II. 

( 1.  Effect  of  the  Ptms.  I  Si  Restrictions  npon  it  before  end  after  the  RestonUlon. 
S8.  Licensing  Acts.  iL  Political  Writings  cbeclced  by  the  Judges.  (5.  Instances 
of  illegal  Proclamations  not  namerons.  i  t.  Jnries  lined  for  Verdicts;  (  7.  Q^ea- 
tlon  of  their  Right  to  return  a  general  Verdict  i  8.  Habeas  Coriras  Act  passed. 
i  9.  Differences  between  Lords  and  Commons,  i  10.  Judicial  Powers  of  the  Lords 
historically  traced,  i  11.  Their  Pretensions  abont  the  Time  of  the  Restoration. 
f  Ifl.  Besistanos  made  by  the  Commons.  Dispute  abont  their  original  Jurisdiction, 
and  that  in  Appeals  ftt>m  Coorts  of  Equity.  1 18.  Qoestlon  of  the  exdnslve  lEUght 
of  the  Commons  as  to  Money  Bills,  i  14  Its  History.  The  Right  extended  far- 
ther. SIS.  State  of  the  Upper  House  under  the  Tudors  and  Stnarts.  Augmenta- 
tion of  the  Temporal  Lords,  i  10.  State  of  the  Commons.  Increase  of  their  Mem- 
hers.  Qoestion  as  to  Rights  of  Election,  i  17.  Four  different  Theories  as  to  the 
original  Principle. 

§  1.  It  may  seem  rather  an  extraoi-dinary  position,  after  the 
last  chapters,  yet  is  strictly  true,  that  the  fundamental  privi- 
leges or  the  subject  were  less  invaded,  the  pi*erogative 
swerved  into  fewer  excesses,  during  the  reign  of  Charles  II. 
than  in  any  former  period  of  eqnal  length.  Thanks  to  the 
patriotic  energies  ofSelden  and  Eliot,  of  Pym  and  Hampden, 
the  constitutional  boundaries  of  royal  power  had  been  so  well 
established  that  no  minister  was  daring  enough  to  attempt 
any  flagrant  and  general  violation  of  them.  The  frequent 
session  of  parliament,  and  its  high  estimation  of  its  own  privi- 
leges, furnished  a  security  against  illegal  taxation.  Nothing 
of  this  sort  has  been  imputed  to  the  government  of  Charles, 
the  first  king  of  England,  perhaps,  whose  reign  was  wholly 
free  from  such  a  charge.  And  as  the  nation  happily  escaped 
the  attempts  that  were  made  after  the  Restoration  to  revive 
the  star-chamber  and  high  commission  courts,  there  were  no 
means  of  chastising  political  delinquencies  except  through 
the  regular  tribunals  of  justice  and  through  the  verdict  of  a 
jury.  Ill  as  the  one  were  often  constituted,  and  submissive 
as  the  other  might  often  be  found,  they  afforded  something 
more  of  a  guaranty,  were  it  only  by  the  publicity  of  their 
proceedings,  than  the  dark  and  silent  divan  of  courtiers  and 
prelates  who  sat  in  judgment  under  the  two  foMner  kings  of 
the  house  of  Stuart.  Tnough  the  bench  was  frequently  sub- 
servient, the  bar  contained  high-spirited  advocates  whose 
Arm  defense  of  their  clients  the  judges  often  reproved,  but 
no  longer  affected  to  punish.    The  press,  above  all,  was  in 
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continual  service.  An  eagerness  to  peruse  cheap  and  ephem- 
eral tracts  on  all  subjects  of  passing  interest  had  prevailed 
ever  since  the  Reformation.  These  had  been  extraordinarily 
multiplied  from  the  meeting  of  the  long  parliament.  Some 
thousand  pamphlets  of  different  descnptions,  written  between 
that  time  and  the  Restoration,  may  be  found  in  the  British 
Museum ;  and  no  collection  can  be  supposed  to  be  perfect 
It  would  have  required  the  summary  process  and  stem  se- 
verity of  the  court  of  star-chamber  to  repress  this  torrent,  or 
reduce  it  to  those  bounds  which  a  goverament  is  apt  to  con- 
Mider  as  secure.  But  the  measures  taken  with  this  view  un- 
der Charles  XL  require  to  be  distinctly  noticed. 

§  2.  In  the  reign  of  Henry  VIIL,  when  the  political  im- 
portance of  the  art  of  printing,  especially  in  the  ^reat  ques- 
tion of  the  lieformation,  began  to  be  apprehended,  it  was 
thought  necessary  to  assume  an  absolute  control  over  it, 
partly  by  the  kind's  general  prerogative,  and  still  more  by 
virtue  ot  his  ecclesiastical  supremacy.  Thus  it  became  usual 
to  grant  by  letters  patent  the  exclusive  right  of  printing 
the  Bible  or  religious  books,  and  afterward  all  othera.  The 
privilege  of  keeping  presses  was  limited  to  the  members  of 
the  stationers'  company,  who  were  bound  by  regulations  es- 
tablished in  the  reign  of  Mary  by  the  star-chamber,  for  the 
contravention  of  which  they  incuri*ed  the  speedy  chastisement 
of  that  vigilant  tribunal.  These  regulations  not  only  limited 
the  number  of  presses,  and  of  men  who  should  be  employed 
on  them,  but  subjected  new  publications  to  the  previous  in- 
spection of  a  licenser.  The  long  parliament  did  not  hesitate 
to  copy  this  precedent  of  a  tyranny  they  had  overthrown ; 
and,  by  repeated  ordinances  against  unlicensed  printing,  hin- 
dered, as  far  as  in  them  lay,  this  great  instrument  of  political 
power  from  serving  the  purposes  of  their  adverearies.  Ev- 
ery government,  however  popular  in  name  or  origin,  must 
have  some  uneasiness  from  the  great  mass  of  the  multitude, 
some  vicissitudes  of  public  opinion  to  apprehend ;  and  experi- 
ence shows  that  republics,  especially  in  a  revolutionary  sea- 
son, shrink  as  instinctively,  and  sometimes  as  reasonably, 
from  an  open  license  of  the  tongue  and  pen,  as  the  most  jeal- 
ous court.  We  read  the  noble  apology  of  Milton  for  the 
freedom  of  the  press  with  admiration ;  but  it  had  little  influ- 
ence on  tbe  parliament  to  whom  it  was  addressed. 

8  3.  It  might  easily  be  anticipated,  from  the  general  spirit 
of  lord  Clarendon's  administration,  that  he  would  not  suffer 
the  press  to  emancipate  itself  from  these  established  shackles. 
A  bill  for  the  regulation  of  printing  failed  in  1601,  from  the 
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commons'  jealousy  of  the  peers,  who  had  inserted  a  clause 
exempting  their  own  houses  from  search.  But  next  year  a 
statute  was  enacted,  which,  reciting  '^the  well-government 
and  regulating  of  printera  and  printing-presses  to  be  matter 
of  public  care  and  concernment,  and  that  b^  the  general  li- 
centiousness of  the  late  times  many  evil-disposed  persons 
had  been  encouraged  to  print  and  sell  heretical  aod  sedi- 
tious books,"  prohibits  every  private  person  from  printing 
any  book  or  pamphlet,  unless  entered  with  the'  stationers* 
company,  and  duly  licensed  in  the  following  manner:  to  wit, 
books  of  law  by  the  chancellor  or  one  of  the  chief-justices, 
of  history  and  politics  by  the  secretary  of  state,  of  heraldry 
by  the  langs'  at  arms,  of  divinity,  physic,  or  philosophy,  by 
the  bishops  of  Canterburv  or  London,  or,  if  pnnted  at  either 
unlvcrsitv,  by  its  chancellor.  The  number  of  ma8ter|>rint- 
ers  was  limited  to  twenty ;  they  were  to  give  security,  to 
affix  their  names,  and  to  declare  the  author,  if  required  by 
the  licenser.  The  king's  messengers,  by  warrant  from  a  sec- 
retary of  state,  or  the  master  and  wardens  of  the  stationers' 
company,  were  empowered  to  seize  unlicensed  copies  wbe^ 
ever  they  should  think  fit  to  search  for  them,  and,  in  case 
they  should  find  any  unlicensed  books  suspected  to  conUun 
matters  contrary  to  the  church  or  stat«,  they  were  to  bring 
them  to  the  two  bishops  before  mentioned,  or  one  of  the  sec- 
retaries. No  books  were  allowed  to  be  printed  out  of  Lon- 
don, except  in  York  and  in  the  universities.  The  penalties 
for  printing  without  license  were  of  course  heavy.  This  act 
was.only  to  last  thi*ee  years ;  and  after  being  twice  renewed 
(the  last  time  until  the  conclusion  of  the  first  session  of  the 
next  parliament),  expired  consequently  in  1679 ;  an  era  when 
the  house  of  commons  were  happily  in  so  different  a  temper 
that  any  attempt  to  revive  it  must  have  proved  abortive. 
During  its  continuance  the  business  of  licensing  books  was 
intrusted  to  sir  Roger  L'Estrange,  a  well-known  pamphleteer 
of  that  age,  and  himself  a  most  scurrilous  libeler  in  behalf 
of  the  party  he  espoused,  that  of  popery  and  despotic  power. 
It  is  hardly  necessary  to  remind  the  reader  of  the  objections 
that  were  raised  to  one  or  two  lines  in  "  Paradise  Lost" 

§  4.  Though  a  previous  license  ceased  to  be  necessary,  it 
was  held  by  all  the  judges,  having  met  for  this  purpose  (if 
we  believe  chief-justice  Scroggs)  by  the  king's  ^command, 
that  all  books  scandalous  to  the  government  or  to  private 
persons  may  be  seized,  and  the  authors  or  those  exposing 
such  books  punished;  and  that  all  writers  of  false  news, 
though  not  scandalous  or  seditious,  are  indictable  on  that 
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account.  But  in  a  subsequent  trial  he  infoims  the  jury  that, 
^  when  by  the  king's  command  we  were  to  give  in  our  opin- 
ion what  was  to  be  done  in  point  of  regulation  of  the  press, 
we  did  all  subscribe  that  to  print  or  publish  any  news,  books, 
or  pamphlets  of  news  whatsoever,  is  illegal ;  that  it  is  a  man- 
ifest intent  to  the  breach  of  the  peace,  and  they  may  be 
proceeded  against  by  law  as  an  illegal  thing.  Suppose,  now, 
that  this  thing  is  not  scandalous,  what  then  ?  If  there  had 
been  no  reflection  in  this  book  at  all,  yet  it  is  iUidte;  and 
the  author  ought  to  be  convicted  for  it.  And  that  is  for  a 
public  notice  to  all  people,  and  especially  printers  and  book- 
sellers^  that  thev  ought  to  print  no  book  or  pamphlet  of  news 
whatsoever  without  authority.  The  pretended  libel  in  this 
case  was  a  periodical  pamphlet,  entitled  the  '^  Weekly  Pac- 
quet  of  Advice  from  Rome;''  being  rather  a  virulent  attack 
on  popery  then  serving  the  purpose  of  a  newspaper.  These 
extraordinary  propositions  wei-e  so  far  from  being  loosely 
advanced,  that  the  court  of  kiqg's  bench  proceeded  to  make 
an  order  that  the  book  should  no  longer  be  printed  or  pub- 
lished by  any  person  whatsoever.  Such  an  order  was  evi- 
dently beyond  the  competence  of  that  court,  were  even  the 
prerogative  of  the  king  in  council  as  high  as  its  warmest  ad- 
Tocates  could  strain  it.  It  formed,  accordingly,  one  article 
of  the  impeachment  voted  aj^ainst  Scroggs  in  the  next  ses- 
sion. Another  was  for  issuing  genei*al  warrants  (that  is, 
warrants  wherein  no  names  are  mentioned)  to  seize  seditious 
libels  and  apprehend  their  authors.  But  this  Impeachment 
having  fallen  to  the  ground,  no  check  was  put  to  general 
warrants,  at  least  issued  by  the  secretary  of  state,  till  the  fa- 
mous judgment  of  the  court  of  common  pleas  in  1768. 

§  5.  Those  encroachments  on  the  legislative  supremacy 
of  parliament,  and  on  the  personal  rights  of  the  subiect,  by 
means  of  proclamations  issued  from  the  privy  council,  whicn 
had  rendered  former  princes  of  both  the  Tudor  and  Stuart 
families  almost  arbitrary  masters  of  their,  people,  had  fallen 
with  the  odious  tribunal  by  which  they  were  enforced.  The 
king  was  restored  to  nothing  but  what  the  law  had  pre- 
served to  him.  Few  instances  appear  of  illegal  proclama- 
tions in  his  reign.  One  of  these  is  a  proclamation  for  shut- 
ting up  coiTee-houses,  in  December,  1675.  I  have  already 
mentioned  this  as  an  intended  measure  of  lord  Clarendon. 
Coffee-houses  were  all  at.  that  time  subject  to  a  license, 
granted  by  the  magistrates  at  quarter  sessions.  Bat,  the 
licenses  having  been  granted  for  a  certain  time,  it  was  just- 
ly questioned  whether  they  could  in  any  manner  be  revoked. 
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This  proclamation  being  of  snch  disputable  legality,  the 
judges,  according  to  Noith,  were  consulted,  and  intimatiDg 
to  the  council  that  they  were  not  agreed  in  opinion  upon 
the  most  material  questions  submitted  to  them,  it  seemed 
advisable  to  recall  it.  In  this  essential  matter  of  proclama- 
tions, therefore,  the  administration  of  Charles  IL  is  very 
advantageously  compared  with  that  of  his  father;  and,  con- 
sidering, at  the  same  time,  the  entire  cessation  of  impositions 
of  money  without  consent  of  parliament,  we  must  admit 
that,  however  dark  might  be  his  designs,  there  were  no  such 
general  infringements  of  public  liberty  in  his  reign  as  hsd 
continually  occun*ed  before  the  long  parliament. 

§  6.  One  undeniable  fundament^  privilege  had  survived 
the  shocks  of  every  revolution ;  and  m  the  worst  times,  ex- 
cept those  of  the  late  usurpation,  had  been  the  standing  rec- 
ord of  primeval  liberty  —  the  trial  by  jury :  whatever  in- 
fringement had  been  made  on  this,  in  many  cases  of  misde- 
meanor, by  the  present  jurisdiction  of  the  star-chamber,  it 
was  impossible,  after  the  bold  reformers  of  1641  had  lopped 
off  that  unsightly  excrescence  from  the  constitution,  to  pre- 
vent a  criminal  charge  from  passing  the  legal  conrse  of  in- 
vestigation through  the  inquest  of  a  grand  jury  and  the  ver- 
dict m  open  court  of  a  petty  jury.  But  the  judges,  and 
other  ministers  of  justice,  for  the  sake  of  their  own  authority 
or  that  of  the  crown,  devised  various  means  of  subjecting 
juries  to  their  own  direction,  by  intimidation,  by  unfair  re- 
turns of  the  panel,  or  hj  narrowing  the  boundaries  of  their 
lawful  function.  It  is  said  to  have  been  the  practice,  in  early 
times,  to  fine  juries  for  returning  verdicts  against  the  direc- 
tion of  the  court,  even  as  to  matter  of  evidence,  or  to  sum* 
mon  them  before  the  star-chamber.  It  seems  that  instances 
of  this  kind  were  not  very  numerous  after  the  accession  of 
Elizabeth ;  yet  a  small  number  occur  in  our  books  of  reports. 
They  were  probably  sufficient  to  keep  juries  in  much  awe. 
But  after  the  restoration,  two  judges,  Hyde  and  Keeling, 
successively  chief-justices  of  the  king's  bench,  took  on  tbem 
to  exercise  a  pretended  power,  which  had  at  least  been  in- 
termitted in  the  time  of  the  commonwealth.  The  grand 
jury  of  Somerset,  having  found  a  bill  for  manslaughter  in- 
stead of  murder,  against  the  advice  of  the  latter  judge,  were 
summoned  before  the  court  of  king's  bench,  and  dismissed 
with  a  reprimand  instead  of  a  fine.  In  other  cases  fines  were 
set  on  petty  juries  for  acquittals  against  the  judge's  direc- 
tion. This  unusual  and  dangerous  inroad  on  so  important  a 
right  attracted  the  notice  of  the  house  of  commons;  and  a 
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committee  was  appointed,  who  reported  some  strong  resolu- 
tions against  Keeling  for  illegal  and  arbitrary  proceedings 
iu  his  office,  the  last  of  which  was,  that  he  be  brought  to 
trial,  in  order  to  condign  punishment,  in  such  manner  as  the 
house  should  deem  expedient.  But  the  chief-justice,  having 
i^nested  to  be  heard  at  the  bar,  so  far  extenuated  his  offense, 
that  the  house,  after  resolving  that  the  practice  of  finding 
or  imprisoning  jurors  is  illegal,  came  to  a  second  resolution 
to  proceed  no  further  against  him. 

§  7.  The  precedents,  however,  which  these  judges  endeav- 
ored to  establish,  were  repelled  in  a  more  decisive  manner 
than  by  a  resolution  of  the  house  of  commons.  For  in  two 
cases,  where  the  fines  thus  imposed  upon  jurors  had  been 
entreated  into  the  exchequer,  Hale,  then  chief  baron,  with 
the  advice  of  most  of  the  judges  of  England,  as  he  informs 
us,  stayed  process ;  and  in  a  subsecjuent  case  it  was  resolved 
by  all  the  judges,  except  one,  that  it  was  against  law  to  fine 
a  jury  for  giving  a  verdict  contrary  to  the  court's  direction. 
'Yet  notwithstanding  this  very  recent  determination,  the  re- 
corder of  London,  in  1670,  upon  the  acquittal  of  the  quakers, 
Penn  and  Mead,  on  an  indictment  for  an  unlawful  assemblv, 
imposed  a  fine  of  forty  marks  on  each  of  the  jury.  Bushell, 
one  of  their  number,  being  committed  for  non-payment  of 
this  fine,  sued  hi^  writ  of  habeas  corpus  from  tne  court  of 
common  pleas ;  and,  on  the  return  made,  that  he  had  been 
committed  for  finding  a  verdict  against  .full  and  manifest 
evidence,  and  against  the  direction  of  the  court,  chief-justice 
Vaughan  held  the  ground  to  be  insufficient,  and  discharged 
the  party.  In  his  reported  judgment  on  this  occasion  he 
maintains  the  practice  of  fining  jurors,  merely  on  this  ac- 
count^ to  be  comparatively  recent,  and  clearly  against  law. 
Ko  later  instance  of  it  is  recorded ;  and  perhaps  it  can  only 
be  ascribed  to  the  violence  that  still  prevailed  in  the  house 
of  commons  asrainst  non-conformists  that  the  recorder  es- 
caped  its  animadversion. 

In  this  judgment  of  the  chief-justice  Vaughan  he  was  led 
to  enter  on  a  question  much  controverted  in  l.iter  ti^pes — the 
legal  right  of  the  jury,  without  the  direction  of  the  judge,  to 
find  a  general  verdict  in  criminal  cases,  where  it  determines 
not  only  the  truth  of  the  facts  as  deposed,  but  their  quality 
of  guilt  or  innocence ;  or,  as  it  is  commonly,  though  not,  per- 
haps, quite  accurately  worded,  to  judge  of  the  law  as  well  as 
the  fact.  It  is  a  received  maxim  with  us,  that  the  judge  can 
not  decide  on  questions  of  fact,  nor  the  jury  on  those  of  law. 
Whenever  the  general  principle,  or  what  may  be  termed  the 
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major  proposition  of  the  syllogism,  which  every  litigated  case 
contains,  can  be  extracted  from  the  particular  circumstances 
to  which  it  is  supposed  to  apply,  the  court  pronounce  their 
own  determination,  without  reference  to  a  jury.    The  prov- 
ince of  the  latter,  however,  though  it  properly  extend  not  to 
any  general  decision  of  the  law,  is  ceitainly  not  bounded,  at 
least  in  modem  times,  to  a  mere  estimate  of  the  truth  of  tes- 
timony.   The  intention  of  the  litigant  parties  in  civil  mat- 
ters, of  the  accused  in  crimes,  is  in  every  case  a  matter  of  in- 
ference from  the  testimony  or  from  the  acknowledged  facts 
of  the  case ;  and  wherever  that  intention  is  material  to  the 
issue,  is  constantly  left  for  the  jury's  deliberation.    Unfor- 
tunately, it  has  been  sometimes  the  disposition  of  judges  to 
claim  to  themselves  the  absolute  interpretation  of  &cts,  and 
the  exclusive  right  of  drawing  inferences  from  them,  as  it 
has  occasionally,  though  not,  perhaps,  with  so  much  danger, 
been  the  failing  of  juries  to  make  their  right  of  retnming  a 
general  verdict  subservient  to  faction  or  prejudice.    Vanghan^ 
did  not,  of  course,  mean  to  encourage  any  petulance  in  juries' 
that  should  lead  them  to  pronounce  on  the  law,  nor  does  he 
expatiate  so  largely  on  their  power  as  has  sometimes  since 
been  usual ;  but  confines  himself  to  a  narrow,  though  conclu- 
sive, line  of  argument,  that,  as  every  issue  of  fact  must  be 
supported  by  testimonv,  upon  the  trath  of  which  the  jury 
ai-e  exclusively  to  deciuc,  they  can  not  be  guilty  of  any  legal 
misdemeanor  in  returning  their  verdict,  though  apparently 
against  the  direction  of  the  court  in  point  of  law;  since  it 
can  not  ever  be  proved  that  they  believed  the  evidence  upon 
which  that  direction  must  have  rested. 
.   §  8.  I  have  already  pointed  out  to  the  reader's  notice  that 
article  of  Clarendon's  impeachment  which  charges  him  with 
having  caused  many  persons  to  be  imprisoned  against  law. 
These  were  released  by  the  duke  of  Buckinghanrs  adminis- 
tration, which  in  several  respects  acted  on  a  more  liberal 
principle  than  any  other  in  this  reign.    The  practice  was 
not,  however,  wholly  discontinued.    Jenkes,  a  citizen  of  Lon- 
don on  the  popular  or  factious  side,  having  been  committed 
by  the  king  in  council  for  a  mutinous  speech  in  Guildhall,  the 
justices  at  quarter  sessions  refused  to  admit  him  to  bail,  on 
pretense  that  he  had  been  committed  by  a  superior  court ;  or 
to  try  him,  because  he  was  not  entered  in  the  calendar  of 
prisonera.    The  chancellor,  on  application  for  a  habeas  cor^ 
pus,  declined  to  issue  it  during  tne  vacation ;  and  the  chief- 
justice  of  the  king's  bench,  to  whom,  in  the  next  place,  the 
friends  of  Jenkes  had  racourse,  made  so  many  difficulties  that 
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he  lay  in  prison  for  Beveral  weeks.  This  has  been  commonly 
said  to  have  produced  the  famous  act  of  habeas  corpus.  But 
this  is  not  truly  stated.  The  arbitrary  proceedings  of  lord 
Clarendon  were  what  really  gave  rise  to  it.  A  bill  to  pre- 
vent the  refusal  of  the  writ  of  habeas  corpus  was  bi*ought  into 
the  house  on  April  10, 1668,  but  did  not  pass  the  committee 
in  that  session.  But  another  to  the  same  purpose,  probably 
more  remedial,  was  sent  up  to  the  lords  in  March,  1669-70. 
It  failed  of  success  in  the  upper  house ;  but  the  commons 
continued  to  repeat  their  struggle  for  this  important  meas- 
ure, and  in  the  session  of  1673-4  passed  two  bills — one  to 
prevent  the  imprisonment  of  the  subject  in  jails  beyond  the 
seas,  another  to  give  a  more  expeditious  use  of  the  writ  of 
habeas  corpus  in  criminal  matters.  The  same  or  similar 
bills  appear  to  have  gone  up  to  the  lords  in  1675.  It  was 
not  till  1676  that  the  delay  of  Jenkes's  habeas  corpus  took 
place.  And  this  affair  seems  to  have  had  so  trifling  an  in- 
fluence that  these  bills  were  not  revived  for  the  next  two 
years,  notwithstanding  the  tempests  that  agitated  the  house 
during  that  period,  ^ut  in  the  short  parliament  of  1679 
they  appear  to  have  been  consolidated  into  one,  that,  having 
met  with  better  success  among  the  lords,  passed  into  a  stat- 
ute, and  is  generally  denominated  the  habeas  corpus  act. 

It  is  a  very  common  mistake,  and  that  not  only  among 
foreigners,  but  many  from  whom  some  knowledge  of  our 
constitutional  laws  might  be  expected,  to  suppose  that  this 
statute  of  Charles  H  enlarged  in  a  great  degree  our  liberties, 
and  forms  a  sort  of  epoch  in  their  history.  But  though  a 
very  beneficial  enactment,  and  eminently  remedial  in  many 
cases  of  illegal  imprisonment,  it  introduced  no  new  principle, 
nor  conferred  any  right  upon  the  subject.  From  the  earliest 
records  of  the  English  law,  no  freeman  could  be  detained  in 
prison,  except  upon  a  criminal  charge  or  conviction,  or  for  a 
civil  debt.  In  the  former  case  it  was  always  in  his  power 
to  demand  of  the  court  of  king's  bench  a  wnt  of  habeas  cor- 
pus ad  subjiciendum,  directed  to  the  person  detaining  him 
in  custody,  by  which  he  was  enjoined  to  bring  up  the  body 
of  the  prisoner,  with  the  warrant  of  commitment,  that  the 
court  might  judge  of  its  sufficiency,  and  remand  the  party, 
admit  him  to  bau,  or  discharge  him,  according  to  the  nature 
of  the  charge.  This  writ  issued  of  right,  and  could  not  be 
refused  by  the  court  It  was  not  to  bestow  an  immunity 
from  arbitrary  imprisonment,  which  is  abundantly  provided 
in  Magna  Charta  (if  indeed  it  were  not  much  more  ancient), 
that  the  statute  of  Charles  IT.  was  enacted,  but  to  cut  off  the 
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abuses  by  which  the  government's  lust  of  power,  and  the 
servile  subtlety  of  cix)wn  lawyera,  had  impaired  so  funda- 
mental a  privilege. 

There  bad  been  some  doubts  whether  the  court  of  com- 
mon pleas  could  issue  this  writ ;  and  the  court  of  exchequer 
seems  never  to  have  done  so.    It  was  also  a  question,  and 
one  of  more  importance,  as  we  have  seen  in  the  case  of 
Jenkes,  whether  a  single  judge  of  the  court  of  kins^^s  bench 
could  issue  it  during  the  vacation.    The  statute,  therefore, 
enacts  that  where  any  person,  other  than  persons  convicted 
or  in  execution  upon  legal  process,  stands  committed  for 
any  crime,  except  lor  treason  or  felony  plainly  expressed  in 
the  warrant  of  commitment,  he  may  during  the  vacation 
complain  to  the  chancellor,  or  any  of  the  twelve  judges, 
who,  upon  sight  of  a  copy  of  the  warrant,  or  an  affidavit  Uiat 
a  copy  is  denied,  shall  award  a  habeas  corpus  directed  to 
the  officer  in  whose  custody  the  party  shall  be,  commanding 
him  to  bring  up  the  body  of  his  prisoner  within  a  time  lim- 
ited according  to  the  distance,  but  in  no  case  exceedini^ 
twenty  days,  who  shall  discharge  the  party  from  imprison- 
ment, taking  snretjr  for  his  ap|>eai*ance  m  the  court  wherein 
his  offense  is  cognizable.     A  jailer  refusing  a  copy  of  the 
wan*ant  o£  commitment,  or  not  obeying  the  writ,  is  sobjcct- 
ed  to  a  penalty  of  £100;  and  even  the  jud^e  denying  a  ha- 
beas corpus,  when  required  according  to  this  act,  is  made  li- 
able to  a  penalty  of  £500,  at  the  suit  of  the  injured  party. 
The  court  of  kind's  bench  had  already  been  accustomed  to 
send  out  their  writ  of  habeas  corpus  into  all  places  of  pecul- 
iar and  privileged  jurisdiction,  where  this  ordinary  process 
does  not  run,  and  even  to  the  island  of  Jersey,  beyond  the 
strict  limits  of  the  kingdom  of  England ;  and  this  power, 
which  might  admit  of  some  question,  is  sanctioned  by  a  de- 
claratory clause  of  the  present  statute.     Another  section  en- 
acts, that  "  no  subject  of  this  realm  that  now  is,  or  hereafter 
shall  be,  an  inhabitant  or  resiant  of  this  kingdom  of  England, 
dominion  of  Wales,  or  town  of  Berwick-upon-Tweed,  shall 
be  sent  prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey, 
Tangier,  or  into  parts,  garrisons,  islands,  or  places  beyond 
the  seas,  which  are,  or  at  any  time  hereafter  snail  be,  within 
or  without  the  dominions  of  his  majesty,  his  heirs  or  success- 
ors," under  penalties  of  the  heaviest  nature  short  of  death 
which  the  law  then  knew,  and  an  incapacity  of  receivins^  the 
king's  pardon.    The  great  rank  of  those  who  were  likely  to 
otfend  against  this  part  of  the  statute  was,  doubtless,  the 
cause  of  this  unusual  severity. 
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Bat  as  it  might  still  be  practicable  to  evade  these  reme- 
dial provisions  by  expressing  some  matter  of  treason  or  fel- 
ony m  the  warrant  of  commitment,  the  judges  not  being 
empowerad  to  inquire  into  the  truth  of  the  facts  contained  in 
it,  a  farther  secarity  against  any  protracted  detention  of  an 
innocent  man  is  afforded  by  a  provision  of  great  importance 
— that  every  person  committed  for  treason  or  felony,  plainly 
and  specially  expressed  in  the  warrant,  may,  unless  he  shall 
be.  indicted  in  the  next  term,  or  at  the  next  sessions  of 
general  jail  delivery  afler  his  commitment,  be,  on  prayer  to 
the  court,  released  upon  bail,  unless  it  shall  appear  that  the 
crown's  witnesses  could  not  be  produced  at  that  time ;  and 
if  be  shall  not  be  indicted  and  tried  in  the  second  term  or 
sessions  of  jail  delivery,  he  shall  be  discharged. 

The  remedies  of  the  habeas  corpus  act  are  so  effectual  that 
no  man  can  possibly  endure  any  long  imprisonment  on  a 
criminal  charge,  nor  would  any  minister  venture  to  exercise 
a  sort  of  oppression  so  dangerous  to  himself.  But  it  should 
be  observed  that,  as  the  statute  is  only  applicable  to  cases 
of  commitment  on  such  a  charge,  every  other  species  of 
restraint  on  personal  liberty  is  lefl  to  the  ordinary  remedy 
as  it  subsisted  before  this  enactment  Thus  a  party  detain- 
ed without  any  warrant  must  sue  out  his  habeas  corpus  at 
common  law ;  and  this  is  at  present  the  moi-e  usual  occur- 
rence. But  the  judges  of  the  king's  bench,  since  the  statute, 
have  been  accustomed  to  issue  this  writ  duiing  the  vaca- 
tion in  all  cases  whatsoever.  A  sensible  difficulty  has,  how- 
ever, been  sometimes  felt,  from  their  incompetency  to  judge 
of  the  truth  of  a  return  made  to  the  writ.  For,  though  in 
cases  within  the  statate  the  prisoner  may  always  look  to  his 
legal  discharge  at  the  next  sessions  of  jail  delivery,  the  same 
redress  might  not  always  be  obtained  when  he  is  not  in  cus- 
tody of  a  common  jailer.  If  the  person,  therefore,  who  de- 
tains any  one  in  custody  should  think  fit  to  make  a  return 
to  the  writ  of  habeas  corpus,  alleging  matter  sufficient  to 
justify  the  partv's  restraint,  yet  talse  in  fact,  there  would 
be  no  means,  at  least  by  this  summary  process,  of  obtaining 
relieC  An  attempt  was  made  in  1757,  afler  an  examination 
of  the  judges  by  the  house  of  lords  as  to  the  extent  and  ef- 
ficiency of  the  habeas  corpus  at  common  law,  to  render  their 
jurisdiction  more  remedial  It  failed,  however,  for  the  time, 
of  success ;  but  a  statute  was  enacted  toward  the  end  of  the 
reign  of  George  IIL,'  which  not  only  extends  the  power  of 
issuing  the  wnt  daring  the  vacation,  in  cases  not  within  the 
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act  of  Charles  II.,  to  all  the  judges,  but  enables  the  judge 
before  whom  the  writ  is  returned  to  inquire  into  the  truth 
of  the  facts  alleged  therein,  and,  in  case  they  shall  seem  to 
him  doubtful,  to  release  the  party  in  custody,  on  giving  sure- 
ty to  appear  in  the  court  to  which  such  judge  shall  belong, 
on  some  day  in  the  ensuing  term,  when  the  court  may  ex- 
amine by  affidavit  into  the  truths  of  the  facts  alleged  in  the 
return,  and  either  remand  or  discharge  the  paity,  according 
to  their  discretion.    It  is  also  declared  that  a- writ  of  hah^ 
corpus  shall  run  to  any  harbor  or  road  on  the  coast  of  En- 
gland, though  out  of  the  body  of  any  county;  in  ofder,  I 
presume,  to  obviate  the  doubts  as  to  the  eflfects  of  this  rem- 
edy in  a  kind  of  illegal  detention,  more  likely,  perhaps,  than 
any  other  to  occur  in  modern  times,  on  board  of  vessels  upon 
the  coast.    Except  a  few  of  this  description,  it  is  very  rare 
for  a  habeas  corpus  to  be  required  in  any  case  where  the 
government  can  be  presumed  to  have  an  interest. 

§  9.  The  reign  of  Charles  11.  was  hardly  more  remarkable 
by  the  vigilance  of  the  house  of  commons  against  arbitrary 
pi*erogative  than  by  the  warfare  it  waged  against  whate?er 
seemed  an  encroachment  or  usui*pation  m  the  other  house  of 
parliament.  It  has  been  a  peculiar  happiness  of  our  consti- 
tution that  such  dissensions  have  so  rarely  occurred.  This 
is  owing,  in  a  great  measure,  to  the  happy  graduation  of 
ranks,  which  renders  the  elder  and  the  younger  sons  of  oar 
nobility  two  links  in  the  nnsevered  chain  of  society ;  the  one 
trained  in  the  school  of  popular  rights,  and  accustomed,  for 
a  long  portion  of  their  lives,  to  regai^  the  privileges  of  the 
house  whereof  they  form  a  part,  full  as  much  as  those  of  their 
ancestors;  the  other  falling  without  hereditary  distinction 
into  the  class  of  other  commoners,  and  mingling  the  senti- 
ments natural  to  their  birth  and  family  affections  with  those 
that  ai*e  more  congenial  to  the  whole  community.  It  is  ow- 
ing, also,  to  the  wealth  and  dignity  of  those  ancient  families 
who  would  be  styled  noble  in  any  other  country,  and  who 
give  an  aristocratical  character  to  the  popular  part  of  oar 
legislature,  and  to  the  influence  which  the  peers  themselves, 
through  the  representation  of  small  boroughs,  are  enAled 
to  exercise  over  the  lower  house. 

§  10.  The  original  constitution  of  England  was  highly  aris- 
toci*atica1.  The  peers  of  this  realm,  when  summoned  to  na^ 
Hament  (and  on  such  occasions  every  peer  was  entitlea  to 
his  writ),  were  the  necessary  counselors  and  coadjutors  of 
the  king  in  all  the  functions  that  appertain  to  a  government 
In  granting  money  for  the  public  service,  in  changing  by 
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permanent  statutes  the  course  of  the  common  law,  they  could 
only  act  in  conjunction  with  the  knights,  citizens,  and  bur- 
gesses of  the  lower  house  of  parliament.  In  redress  of  griev- 
ances, the  lords  assembled  in  parliament  were  competent,  as 
we  find  in  our  records,  to  exercise  the  same  high  powers  as 
the  king^s  ordinary  council,  composed  of  his  great  officers, 
his  judges,  and  perhaps  some  peers,  was  wont  to  do  in  the 
intervals  of  parliament.  These  two,  the  lords  and  the  privy 
cpnnciJ,  seem  to  have  foimed,  in  the  session,  one  body  or 
great  council,  wherein  the  latter  had  originally  right  of  suf- 
frage along  with  the  former.  In  this  judicial  and  executive 
authority  the  commons  had  at  no  time  any  more  pretense  to 
interfere  than  the  council  or  the  lords  by  themselves  had  to 
make  ordinances,  at  least  of  a  general  and  permanent  nature, 
which  should  bind  the  subject  to  obedience.  At  the  begin- 
ning of  every  parliament  numerous  petitions  were  presented 
to  the  lords,  or  to  the  king  an^  lords  (since  he  was  frequent- 
ly there  in  person,  and  always  presumed  to  be  so),  complain- 
ing of  civil  injuries  and  abuse  of  power.  These  were  gen- 
erally indorsed  by  appointed  receivers  of  petitions,  and  re- 
turned by  them  to  the  proper  court  whence  relief  was  to 
be  sought  For  an  immediate  inquiry  and  remedy  seem  to 
have  been  rarely  granted,  except  in  cases  of  an  extraordi- 
nary nature,  when  the  law  was  defective,  or  could  not  easily 
be  enforced  by  the  ordinary  tribunals,  the  shortness  of  ses- 
sions and  multiplicity  of  affairs  preventing  the  upper  house 
of  parliament  from  entering  so  fully  into  these  matters  as 
the  king's  council  had  leisui'e  to  do. 

The  ultimate  jurisdiction  of  the  house  of  lords,  either  by 
removing  into  it  causes  commenced  in  the  lower  courts,  or 
by  writ  of  error  complaining  of  a  judgment  given  therein, 
seems  to  have  been  as  ancient,  and  founded  on  the  same 
principle  of  a  paramount  judicial  authority  delegated  by  the 
crown,  as  that  which  they  exercised  upon  original  petitions. 
It  is  to  be  observed  that  the  council  or  star-chamber  did  not 
pretend  to  any  direct  jurisdiction  of  this  nature;  no  record 
was  ever  removed  thither  upon  assignment  of  errors  in  an 
inferior  court.  The  statute  passed  in  1685,  constituting  the 
court  of  exchequer  chamber  as  an  intermediate  tribunal  of 
appeal  between  the  king's  bench  and  the  parliament,  recog- 
nizes the  jurisdiction  of  the  latter — that  is,  of  the  house  of 
lords — in  the  strongest  terma  To  this  power,  therefore,  of 
determining  in  the  last  resort,  upon  writs  of  error  from  the 
courts  of  common  law,  no  objection  could  possibly  be  main- 
tained. 
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§  11.  The  revolntionary  spirit  of  the   long  parliament 
brought  forward  still  higher  pretensions,  and  obscured  all 
the  landmarks  of  constitutional  privilege.     As  the  commons 
took  on  themselves  to  direct  the  execution  of  their  own  or- 
ders, the  lords,  afraid  to  be  jostled  out  of  that  equality  to 
which  they  were  now  content  to  be  reduced,  asserted  a  sim- 
ilar claim  at  the  expense  of  the  kind's  prera^tive.    Thej 
returned  to  their  own  house  on  the  Kestoration  with  con- 
fused notions  of  their  high  jurisdiction,  rather  enhanced  than 
abated  by  the  humiliation  they  had  undergone.    Not  con- 
tent with  ordering  the  estates  of  all  peers  to  be  restored, 
free  from  seizure  bv  sequestration,  and  with  all  arrears  of 
rent,  we  find  in  their  joninals  that  they  did  not  hesitate,  on 
petition,  to  sta^  waste  on  the  estates  of  private  persons,  and 
to  secure  the  tithes  of  livings  from  which  ministers  bad  been 
ejected,  in  the  hands  of  the  church-wai'dens  till  their  title 
could'  be  tried.    They  acted,  in  shoit,  as  if  they  had  a  ple- 
nary authority  in  mattera  of  freehold  right  where  any  mem- 
ber of  their  own  house  was  a  party,  and  in  every  case  as  full 
and  equitable  jurisdiction  as  tne  coui*t  of  chancery. 

§12.  The  lower  house  of  parliament,  which  hardly  reck- 
oned itself  lower  in  dignity,  and  was  something  more  than 
equal  in  substantial  power,  did  not  look  without  jealousy  on 
these  pretensions.  This  half-suppressed  jealousy  soon  dis- 
closed itself  in  the  famous  controversy  between  the  two 
houses  about  the  case  of  Skinner  and  the  East  India  com- 
pany. This  began  by  a  petition  of  the  foimer  to  the  king, 
wherein  he  complained  that,  having  gone  as  a  merchant  to 
the  Indian  seas  at  a  time  when  thei-e  was  no  restriction  upon 
that  trade,  the  East  India  coropauy^s  agents  had  plundered 
his  property,  taken  away  his  ships,  and  dispossessed  him  of 
an  island  which  he  had  purchased  from  a  native  princa 
Conceiving  that  he  could  have  no  sufficient  redress  in  the 
ordinary  courts  of  justice,  he  besought  his  sovereign  to  en- 
force reparation  by  some  other  means.  After  several  inef- 
fectual attempts  by  a  committee  of  the  privy  council  to 
bring  about  a  compromise  between  the  parties,  the  king 
transmitted  the  documents  to  the  house  of  lords,  with  a  rec- 
ommendation to  do  justice  to  the  petitioner.  They  proceed- 
ed, accordingly,  to  caH  on  the  East  India  company  for  an  an- 
swer to  Skinner's  allegations.  The  company  gave  in  what 
is  technically  called  a  plea  to  the  jurisdiction,  which  the 
house  overruled.  The  defendants  then  pleaded  in  bar,  and 
contrived  to  delay  the  inquiry  into  the  facts  till  the  next 
session,  when,  the   proceedings   having  been    renewed,  and 
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• 
the  plea  to  the  loi*ds'  jurisdiction  again  offered  and  over- 
ruled, judgment  was  finally  given  that  the  East  India  com- 
pany should  pay  £5000  damages  to  Skinner. 

Meantime  the  company  had  presented  a  petition  to  the 
house  of  commons  against  the  proceedings  of  the  lords  in  this 
ba8iues&  It  was  referred  to  a  committee,  who  had  already 
been  appointed  to  consider  some  other  cases  of  a  like  nature. 
They  made  a  report,  which  produced  i*esolutions  to  this  ef- 
fect— that  the  lords,  in  taking  cognizance  of  an  original 
complaint,  and  that  i-elievable  in  the  ordinary  course  of]  aw, 
had  acted  illegally,  and  in  a  manner  to  deprive  the  subject 
of  the  benefit  of  the  law.  The  lords,  in  return,  voted  that  the 
proceedings  of  the  house  of  commons  were  a  breach  of  the 
privileges  of  the  house  of  peers.  The  proceedings  that  fol- 
lowed were  intemperate  on  both  sides.  The  commons  voted 
Skinner  into  custody  for  a  breach  of  privilege,  and  resolved 
that  whoever  should  be  aiding  in  execution  of  the  order  of 
the  lorda  against  the  East  India  company  should  be  deemed 
a  betrayer  of  the  libeities  of  the  commons  of  England,  and 
an  infringer  of  the  privileges  of  the  house.  The  lords,  in  re- 
tuni,  committed  sir  Samuel  Barnardiston,  chairman  of  the 
company,  and  a  member  of  the  house  of  commons,  to  prison, 
and  imposed  on  him  a  fine  of  £500.  It  became  necessary 
for  the  king  to  stop  the  courae  of  this  quarrel,  which  was 
done  by  successive  adjournments  and  prorogations  for  fifteen 
months.  But  on  their  meeting  again,  in  October,  1669,  the 
commons  proceeded  instantly  to  renew  the  dispute.  In  con- 
clusion, the  king  recommended  an  erasure  from  the  Journals 
of  all  that  had  passed  on  the  subject,  and  an  entire  cessa- 
tion ;  an  expedient  which  both  houses  willingly  embraced, 
the  one  to  secure  its  victory,  the  other  to  save  its  honor. 
From  this  time  the  lords  have  tacitly  abandoned  all  preten- 
sions to  an  original  jurisdiction  in  civil  suits. 

They  have,  however,  been  more  successful  in  establishing 
a  branch  of  their  ultimate  jurisdiction  'which  had  less  to  be 
urged  for  it  in  respect  of  precedent,  that  of  hearing  appeals 
from  courts  of  equity.  It  is  proved  by  sir  Matthew  Hale 
and  his  editor,  Mr.  Hargrave,  that  the  lords  did  not  enter- 
tain petitions  of  appeal  before  the  reign  of  Charles  I.,  and 
not,  perhaps,  unequivocally  before  the  long  parliament.  They 
became  very  common  from  that  time,  though  hardly  more  so 
than  original  suits ;  and,  as  they  bore  no  analogy,  except  at 
first  glance,  to  writs  of  en'or,  which  come  to  the  house  of 
lords  by  the  king's  express  commission  under  the  great  seal, 
could  not  well  be  defended  on  legal  grounds.    But,  on  the 
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Other  hand,  it  was  reasonable  that  the  vast  power  of  the 
court  of  chancery  should  be  subject  to  some  control ;  and  if 
the  ultimate  jurisdiction  of  the  peerage  were  convenient  and 
salutary  in  cases  of  common  law,  it  was  difficult  to  assign 
any  satisfactory  reason  why  it  should  be  less  so  in  those 
which  are  technically  denominated  equitable.    Nor  is  it  like- 
ly that  the  commons  would  have  disputed  this  usurpation, 
in  which  the  crown  had  acquiesced,  if  the  lords  had  not  re- 
ceived appeals  against  members  of  the  other  house.    Three 
instances  of  this  took  place  about  the  year  1675 ;  but  that  of 
Shirley  against  sir  John  Fagg  is  the  most  celebrated,  a&  hav- 
ing given  rise  to  a  conflict  between  the  two  houses  as  violent 
as  that  which  had  occurred  in  the  business  of  Skinner.    It 
began  altogether  on  the  score  of  privilege.    As  membera  of 
the  house  of  commons  were  exempted  from  legal  process 
during  the  session,  by  the  general  privilege  of  parltament, 
they  justly  resented  the  pretension  of  the  peers  to  disregard 
this  immunity,  and  compel  them  to  appear  as  respondents  in 
cases  of  appeal    In  these  contentions  neither  party  could 
evince  its  superiority  but  at  the  expense  of  innocent  persons. 
It  was  a  contempt  of  the  one  house  to  disobey  its  order,  of 
the  other  to  obey  it.    Four  counsel,  who  had  pleaded  at  the 
bar  of  the  lords  in  one  of  the'cases  where  a  member  of  the 
other  house  was  concerned,  were  taken  into  custody  of  the 
sergeant-at-arms  by  the  speaker's  warrant.    The  gentleman 
usher  of  the  black-rod,  by  warrant  of  the  lords,  empowering 
Itim  to  call  all  persons  necessary  to  his  assistance,  set  them 
at  liberty.    The  commons  apprehended  them  again;  and, to 
prevent  another  rescue,  sent  them  to  the  Tower.    The  lords 
dispatched  their  usher  of  the  black-rod  to  the  lieuteoant  of 
the  Tower,  commanding  him  to  deliver  up  the  said  persons. 
He  replied  that  they  were  committed  by  order  of  tne  com- 
mons, and  he  could  not  release  them  without  their  order; 
just  as,  if  the  lords  were  to  commit  any  person,  he  oould  not 
release  him  without  their  lordships'  order.    They  addressed 
the  king  to  remove  the  lieutenant;  but,  after  some  hesita- 
tion, he  declined  to  comply  with  their  desire.    In  this  diffi- 
culty they  had  recourse,  instead  of  the  warrant  of  the  lord's 
speaker,  to  a  writ  of  habeas  corpus  returnable  in  parliament; 
a  proceeding  not  usual,  but  the  legality  of  which  seems  to 
be  now  admitted.    The  lieutenant  of  the  Tower,  who,  rather 
unluckily  for  the  lords,  had  taken  the  other  side,  either  ont 
of  conviction  or  from  a  sense  that  the  lower  house  were  the 
stronger  and  more  foimidable,  instead  of  obeyins;  the  writ, 
came  to  the  bar  of  the  cbnimons  for  directions.    I'hey  voted, 
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as  might  be  expected,  that  the  wnt  was  contrary  to  law  and 
the  privileees  of  their  hoase.  But  in  this  ferment  of  two 
jcaloas  and  exasperated  assemblies,  it  was  highly  necessary, 
as  on  the  former  occasion,  for  the  king  to  interpose  by  a  pro* 
rogation  for  three  months.  This  period,  however,  not  being 
sufficient  to  allay  their  animosity,  the  house  of  peers  took  up 
again  the  appeal  of  Shirley  in  their  next  session.  Fresh 
votes  and  orders  of  equal  intemperance  on  both  sides  ensued, 
till  the  king,  by  the  long  prorogation,  from  November,  1675, 
to  February,  1677,  put  an  end  to  the  dispute.  The  particu- 
lar appeal  of  Shirley  was  never  revived ;  but  the  lords  con- 
tinued without  objection  to  exercise  their  general  jurisdic- 
tion over  appeals  from  courts  of  equity.  The  learned  editor 
of  Hale's  "  Treatise  on  the  Jurisdiction  of  the  Lords "  ex- 
presses some  degree  of  surprise  at  the  commons'  acquiescence 
in  what  they  had  treated  as  a  usurpation.  But  it  is  evident 
from  the  whole  course  of  proceeding  that  it  was  the  breach 
of  privilege  in  citing  their  own  members  to  appear  which 
excited  their  indignation. 

§  13.  During  the  interval  between  these  two  dissensionsi 
which  the  suits  of  Skinner  and  Shirley  engendered,  another 
difference  had  arisen,  somewhat  less  violently  conducted, 
but  wherein  both  houses  considered  their  essential  privileges 
at  stake.  This  concerned  the  long-agitated  question  of  the 
right  of  the  lords  to  make  alterations  in  money  bills.  Though 
I  can  not  but  think  the  importance  of  their  exclusive  privi- 
lege has  been  rather  exaggerated  bv  the  house  of  commons, 
it  deserves  attention,  more  especial! v  as  the  embers  of  that 
fire  may  not  be  so  wholly  extinguished  as  never  again  to 
show  some  traces  of  its  heat. 

In  our  earliest  parliamentary  records,  the  lords  and  com- 
mons, summoned  m  a  great  measure  for  the  sake  of  reliev- 
ing the  king's  necessities,  appear  to  have  made  their  several 
grants  of  supply  without  mutual  communication,  and  the 
latter  generally  in  a  higher  proportion  than  the  former. 
These  were  not  in  the  form  of  laws,  nor  did  they  obtain  any 
formal  assent  from  the  king,  to  whom  they  were  tendered  in 
written  indentures,  entered  afterward  on  the  roll  of  parlia- 
ment. The  latest  instance  of  such  distinct  grants  from  the 
two  houses,  as  far  as  I  can  judge  from  the  rolls,  is  in  the 
18th  year  of  Edward  IIL  But  in  the  22d  year  of  that  rei^n 
the  commons  alone  granted  three-fifteenths  of  their  goods,  in 
snch  a  manner  as  to  show  beyond  a  doubt  that  the  tax  was 
to  be  levied  solely  upon  themselves.  After  this  time  the 
lords  and  commons  are  jointly  recited  in  the  rolls  to  have 
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granted  them,  sometimes,  as  it  is  expressed,  apon  deliberatioii 
had  together.  In  one  case  it  is  saia  that  the  lords,  with  one 
assent,  and  afterward  the  commons,  granted  a  subsidy  on 
exported  wool.  A  change  of  language  is  observable  in 
Richard  II. 's  reign,  when  the  commons  are  recited  to  ^rant 
with  the  assent  of  the  lords ;  and  this  seems  to  indicate,  not 
only  that  in  practice  the  vote  used  to  originate  with  the 
commons,  but  that  their  proportion,  at  least,  of  the  tax  being 
far  greater  than  that  of  the  lords  (especially  in  the  usual  im- 
positions on  wool  and  skins,  which  ostensibly  fell  on  the  ex- 
porting merchant^,  the  grant  was  to  be  deemed  mainly  theire, 
subject  only'  to  tne  assent  of  the  other  house  of  parliament 
This  is,  however,  so  explicitly  asserted  in  a  remarkable  pas- 
sage on  the  roll  of  9  Hen.  I  v.,  without  any  apparent  denial, 
that  it  can  not  be  called  in  question  by  any  one.*  The  lan- 
guage of  the  rolls  continues  to  be  the  same  in  the  following 
reigns ;  the  commons  are  the  granting,  the  lords  the  con- 
senting power. 

These  grants  continued  to  1}e  made  as  before,  by  the  con- 
sent, indeed,  of  the  houses  of  parliament,  but  not  as  legisla- 
tive enactments.  Most  of  the  few  instances  where  they  ap- 
pear among  the  statutes  are  where  some  condition  is  an- 
nexed, or  some  relief  of  grievances  so  interwoven  with  them 
that  they  make  part  of  a  new  law.  In  the  reign  of  Henry 
YII.  they  are  occasionally  inserted  among  the  statutes, 
though  still  without  any  enacting  words.  In  that  of  Henry 
VIII.  the  form  is  rather  more  legislative,  and  they  are  sai^ 
to  be  enacted  by  the  authority  of  parliament.  The  lords  and 
commons  are  sometimes  both  said  to  grant,  but  more  fre- 
quently the  latter  with  the  former's  assent,  as  continued  to 
be  the  case  through  the  reigns  of  Elizabeth  and  James  I. 
In  the  first  parliament  of  Charles  L  the  commons  began  to 
omit  the  name  of  the  lords  in  the  prcamble  of  bills  of  supply, 
reciting  the  grant  as  if  wholly  their  own,  but  in  the  enacting 
words  adopted  the  customary  form  of  statutes.  This,  though 
once  remonstrated  against  by  the  upper  house,  has  continued 
ever  since  to  be  the  practice. 

The  originating  power  as  to  taxation  was  thus  indubi- 
tably placed  in  the  house  of  commons ;  nor  did  any  contro- 
versy arise  upon  that  ground.  But  they  maintained,  also, 
that  the  lords  could  not  make  any  amendment  whatever  in 
bills  sent  up  to  them  for  imposing,  directly  or  indirectly,  a 
charge  upon  the  p>eople.  There  seems  no  proof  that  any  dif 
ference  between  the  two  houses  on  this  score  had  arisen  be- 

*  Bot  PatL,  ilL,  61 1.    StodeoU*  Hlstoiy  of  the  Middle  Ages,  p.  UL 
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lore  the  Restoration ;  and  in  the  convention  parliament  the 
lords  made  several  alterations  in  undoubted  money  bills,  to 
which  the  commons  did  not  object.  But  in  16G1,  the  lordd 
having  sent  down  a  bill  for  paving  the  streets  of  Westmin- 
ster, to  which  they  desired  tne  concurrence  of  the  commons, 
the  latter,  on  reading  the  bill  a  first  time,  *'  observing  that  it 
went  to  lajr  a  chaise  upon  the  people,  and  conceiving  that 
it  was  a  privilege  inherent  in  their  house  that  bills  of  that 
nature  should  he  first  considered  there,"  laid  it  aside,  and 
caused  another  to  be  brought  in.  When  this  was  sent  up 
to  the  lords,  they  inserted  a  clause  to  which  the  commons ' 
disagreed,  as  contrary  to  their  privileges,  because  the  people 
can  not  have  any  tax  or  charge  imposed  upon  them,  but 
originally  by  the  house  of  commons.  The  lords  resolved 
this  assertion  of  the  commons  to  be  against  the  inhei'ent 

Srivileges  of  the  house  of  peers ;  and  the  present  bill  was 
efeat^  by  the  unwillingness  of  either  party  to  recede.  In 
April,  1671,  the  lords  havmg  reduced  the  amount  of  an  impo- 
sition on  sugar,  it  was  resolved  by  the  other  house,  ^'  That 
in  all  aids  given  to  the  king  by  the  commons,  the  rate  or 
tax  ought  not  to  be  altered  by  the  lords."  This  brought  on 
eeveral  conferences  between  the  houses,  wherein  the  limits 
of  the  exclusive  privilege  claimed  by  the  commons  were  dis- 
eussed  with  considerable  ability,  but,  as  I  can  not  help  think- 
ing, with  a  decided  advantage  hioth  as  to  precedent  and  con- 
stitutional analogy  on  the  side  of  the  peers.  If  the  commons, 
as  in  early  times,  had  mei^ly  granted  their  own  money,  it 
would  be  reasonable  that  their  house  should  have,  as  it 
claimed  to  have,  ^'  a  fundamental  right  as  to  the  matter,  the 
measure,  and  the  time."  But  that  the  peers,  subject  to  the 
same  bui-dens  as  the  rest  of  the  community,  and  possessing 
no  trifling  proportion  of  the  general  wealth,  should  have  no 
other  alternative  than  to  refuse  the  necessary  supplies  of  the 
revenue,  or  to  have  their  exact  proportion,  with  all  qualifi- 
cations and  circumstances  attending  their  grant,  presented 
to  them  unalterably  by  the  other  house  of  parliament,  was 
an  anomaly  that  coula  hardly  rest  on  any  other  ground  of 
defense  than  such  a  series  of  precedents  as  establish  a  con- 
stitutional usage ;  while,  in  fact,  it  could  not  be  made  out 
that  such  a  pretension  was  ever  advanced  by  the  commons 
before  the  present  parliament. 

§  14.  There  seems  to  be  still  less  pretext  for  the  great  ex- 
tension given  by  the  commons  to  their  acknowledged  privi- 
lege of  originating  bills  of  supply.  The  principle  was  well 
adapted  to  that  earlier  period  when  security  against  misgov- 
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erament  cOUld  only  be  obtained  by  the  vigilant  jealoasj  and 
uncompromising  firmness  of  the  commons.  They  came  to 
the  grant  of  subsidy  with  real  or  feigned  reluctance,  as  the 
stipulated  price  of  redress  of  grievances.  They  considered 
the  lords,  generally  speaking,  as  too  intimately  united  with 
the  king's  ordinary  council,  which,  indeed,  sat  with  them, 
and  had,  perhaps,  as  late  as  Edward  III. 'a  time,  a  deliberate 
voice.  They  knew  the  influence  or  intimidating  ascenden- 
cy of  the  peers  over  many  of  their  own  members.  It  may  be 
doubted,  m  fact,  whether  the  lower  house  shook  ofi^  absolute- 
ly and  permanently,  all  sense  of  subordination,  or  at  least 
deference,  to  the  upper,  tji\  about  the  close  of  the  reign  of 
Elizabeth.  But  I  must  confess,  that  when  the  wise  and  aih> 
Cieikt  maxim  that  the  pommons  alone  pan  empower  the  king 
to  levy  the  people's  money  was  applied  to  a  private  byi  for 
lighting  and  cleansing  a  certain  town,  or  cutting  dikes  in  a 
fen,  to  local  and  limited  assessments  for  local  benefit  (as  to 
which  the  crown  has  no  manner  of .  interest,  nor  has  any 
thing  to  do  with  the  collection),  there  was  more  disposition 
shown  to  make  eucroaohments  than  to  guard  against  tbose 
of  others.  They  began  sOon  after  the  revolution  to  introdaoe 
a  still  more  extraordinary  construction  of  their  privilege,  not 
receiving  from  the  house  of  lords,  any  bill  which  imposes  a 
pecuniary  penalty  on  offenders,  nor  permitting  them  to  alter 
the  application  of  such  as  had  been  imposed  below.' 
,  These  restrictions  upon  the  other  house  of  parliament,  how- 
ever, are  now  becotne,  in  their  own  estimation,  the  standing 
privi^ges  of  the  commons.  Several  instances  have  bocnr- 
red  during  the  last  century,  though  not,  I  believie,  very  late* 
ly,  when  bills,  chiefly  of  a  private  nature^  have  been  unani* 
mously  rejected,  and  even  thrown  over  the  table  by  the 
speaker,  because  they  contained  some  provision  in  which  the 
loixis.had  trespassed  upon  these  alleged  rights.  They  are« 
as  may  be  supposed,  very  differently  regarded  in  the  neigh- 
boring chamber.  The  lords  have  never  acknowledged  any 
further  privilege  than  that  of  originating  bills  of  supply. 

*  The  principles  laid  dow&  by  Hateell  are:  !•  That  in  bills  of  supply  the  lortfs  ean 
mak^  no  alteration  but  to  correct  rerbal  mistakek  &  That  In  billji,  not  of  absolato 
snpply,  yet  imposing  burdens,  as  turnpike  acts,  etc,  the  lords  can  nojL  alter  the  quan- 
tum of  the  toll,  the  persons  to  manage  it,  etc. ;  bat  in  other  claoees  they  may  make 
aroendmeutf.  .8.  That  where  a.  charge  may  indirectly  be  thrown  on  the  people  by  a 
bill,  the  commons  object  to  the  lords  making  amendments.  4.  That  the  lords  can 
not  insert  pecuniary  penalties  in  a  bill,  or  Alter  those  Inserted  by  the  commons  (IlLf 
IdT).  '  He  seems  to  boast  that  the  lords  during  the  last  century  haTo  very  Iklntly  o|>> 
posed  the  claitn  of  the  commoiis.  Bat  snrely  they  have  sometimes  done  so  in  prac* 
tice  by  returning  a  money  bill,  or  what  the  lower  house  call  one,  amended ;  and  the 
commons  have  had  recourse  to  the  eraslon  ofthrowlng  out  snch  bill,  and  bringioi;  fa 
another  wlthf  the  amendments  infected  in  it,  which  does  not  k>ok  very  trianphanu  : 
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Bat  the  good  sense  of  both  parties,  and  of  an  enlightened 
nation,  who  must  witness  and  judge  of  their  disputes,  as 
T?eU  as  the  natural  desire  of  the  government  to  prevent  in 
the  outset  any  altercation  that  must  impede  the  course  of  its 
measures,  have  rendered  this  little  jealousy  unproductive  of 
those  animosities  which  it  seemed  so  happily  contrived  to 
excite.  The  one  house,  without  admitting  the  alleged  privi- 
lege, has  generally  been  cautious  not  to  give  a  pretext  for  ea- 
gerly asserting  it ;  and  the  other,  on  trifling  occasions  where 
It  has  seenied,  perhaps  unintentionally,  to  be  infringed,  has 
commonly  resorted  to  the  moderate  course  of  passing  a  fresh 
bill  to  the  same  effect,  after  satisfying  its  dignity  by  reject- 
ing the  first. 

§  15.  It  may  not  be  improper  to  choose  the  present  occa- 
fiion  for  a  summary  view  of  the  constitution  of  both  houses 
of  parliament  under  the  lines  of  Tudor  and  Stuart.  Of  their 
earlier  history  the  reader  may  find  a  brief  and  not,  I  believe, 
very  incorrect  account,  in  a  work. to  which  this  is  a  kind  of 
sequel. 

The  number  of  temporal  lords  summoned  by  writ  to  the 
parliaments  of  the  house  of  Plantagenet  was  exceedingly  va- 
rious; nor  was  any  thing  more  common  in  the  fourteenth 
century  than  to  omit  those  who  had  previously  sat  in  peii- 
son,  and  still  more  their  descendants.  The v  were  rather  less 
numerous,  for  this  reason,  under  the  line  ot  Lancaster,  when 
the  practice  of  summoning  those  who  were  not  hereditary 
peers  did  not  so  much  prevail  as  in  the  preceding  reigns; 
Fifty-three  names,  however,  appear  in  the  parliament  of  1454, 
the  last  held  before  the  commencement  of  the  great -contest 
between  York  and  Lancaster.  In  this  troublous  period  of 
above  thirty  years,  if  the  whole  reign  of  Edward  IV.  is  to 
be  included,  the  chiefs  of  many  powerful  families  lost  their 
lives  in  the  field  or  on  the  scaffolo^and  their  honora  perished 
with  them  by  attainder.  New  families,  adherents  of  the  vie* 
torious  party,  rose  in  their  place;  and  sometimes  an  attain- 
der was  reversed  by  favor;  so  that  the  peers  of  Edward's 
reign  were  not  much  fewer  than  the  numoer  I  have  mention- 
ed. Henry  YIL  summoned  but  29  to  his  first  parliament, 
including  some  whose  attainder  had  never  been  judicially 
reversed ;  a  plain  act  of  violence,  like  his  previous  usurpation 
of  the  crown.  In  his  subsequent  parliaments  the  peerage 
was  increased  by  fi-esh  creations,  but  never  much  exceeded 
40.  The  greatest  number  sumraioned  by  Henry  VIIL  was 
51 ;  which  continued  to  be  nearly  the  average  in  the  two 
next  reigns,  .and  was  very  little  augmented  oy  Elizabeth. 
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James,  in  his  thoughtless  profusion  of  favor,  made  so  msmj 
new  creations,  that  82  peers  sat  in  his  first  parliament,  and 
96  in  his  latest.  From  a  similar  facility  in  granting  so  cheap 
a  i*eward  of  service,  and  in  some  measure,  perhaps,  from  the 
policy  of  counteracting  a  spirit  of  opposition  to  the  court, 
which  many  of  the  lords  had  begun  to  manifest,  Charles 
called  no  less  than  117  peers  to  the  parliament  of  1628,  and 
119  to  that  of  November,  1640.  Many  of  these  honors  were 
sold  by  both  these  princes;  a  disgi*aceful  and  dangerous 
practice,  unheard  of  m  earlier  times,  by  which  the  princely 
peerage  of  England  might  have  been  gradually  leveled  with 
the  herd  of  foreign  nobility.  This  has  occasionally,  though 
rarely,  been  suspected  since  the  Restoration.  In  the  parfia- 
ment  of  1661  we  find  139  lords  summoned. 

The  spiritual  lords,  who,  though  forming  another  estate 
in  parliament,  have  always  been  so  united  with  the  tempo- 
rality that  the  suffrages  of  both  upon  every  question  are 
told  indistinctly  and  numerically,  composed  in  general,  be- 
fore the  Refoi*mation,  a  majority  of  the  upper  house ;  though 
there  was  far  more  irregularity  in  the  summonses  of  the  mi- 
tred abbots  and  priors  than  those  of  the  barons.  But  by 
the  surrender  and  dissolution  of  the  monasteries,  about  thir- 
ty-six votes  of  the  clergy,  on  an  average,  were  withdrawn 
from  the  parliament ;  a  loss  ill  conopensated  to  them  by  the 
creation  of  five  new  bishoprics.  Thus,  the  number  of  the 
temporal  peers  being  continually  augmented,  while  that  of 
the  prelates  was  confined  to  26,  the  direct  influence  of  the 
church  on  the  legislature  has  become  comparatively  small; 
and  that  of  the  crown,  which,  by  the  pernicious  system  of 
translations  and  other  means,  is  generally  powerful  with  the 
episcopal  bench,  has,  in  this  i*espect  at  least,  undergone  some 
diminution.  It  is  easy  to  perceive,  from  this  view  of  the 
case,  that  the  destruction  of  the  monasteries,  as  they  then 
stood,  was  looked  upon  as  an  indispensable  preliminary  to 
the  Reformation ;  no  peaceable  eflbrts  towara  which  could 
have  been  effectual  without  altering  the  relative  proportions 
of  the  spiritual  and  temporal  aristocracy. 
.  The  house  of  lords,  during  this  period  of  the  sixteenth  and 
seventeenth  centuries,  were  not  supine  in  rendering  their 
collective  and  individual  rights  independent  of  the  crown. 
It  became  a  fundamental  principle,  according,  indeed,  to  an- 
cient authority,  though  not  strictly  observed  in  rnder  times, 
that  every  peer  of  full  age  is  entitled  to  his  writ  of  summons 
at  the  begmning  of  a  parliament,  and  that  the  house  will 
not  proceed  on  business  if  any  one  is  denied  it.    The  priri- 
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lege  of  voting  by  proxy,  which  was  originally  by  special 
permission  of  the  king,  became  absolute,  though  subject  to 
such  limitations  as  the  house  itself  may  impose.  The  writ 
of  summons,  which,  as  I  have  observed,  had  in  earlier  ages 
(if  usage  is  to  determine  that  which  can  rest  on  nothing  but 
usage)  given  only  a  right  of  sitting  in  the  parliament  for 
which  it  issued,  was  held,  about  the  end  of  Elizabeth's  reign, 
by  a  construction  founded  on  later  usage,  to  convey  an  in- 
heritable peei*age,  which  was  aftei*ward  adjudged  to  descend 
upon  heirs  general,  female  as  well  as  male ;  an  extension 
which  sometimes  raises  intricate  questions  of  descent,  and, 
though  no  materially  bad  consequences  have  flowed  from  it, 
is  perhaps  one  of  the  blemishes  m  the  constitution  of  parlia- 
ment. Doubts  whether  a  peerage  could  be  surrendered  to 
the  king,  and  whether  a  territorial  honor,  of  which  hardly 
any  remain,  could  be  alienated  ^long  with  the  land  on  which 
it  depended,  were  determined  in  the  manner  most  favorable 
to  the  dignity  of  the  aristocracy.  They  obtained  also  an 
important  privilege ;  first  of  recording  their  dissent  in  the 
journals  of  the  house,  and  afterward  of  inserting  the  grounds 
of  it.  Instances  of  the  former  occur  Aot  unfrequently  at  the 
period  of  the  Reformation ;  but  the  latter  practice  was  lit- 
tle known  before  the  long  parliament — ^a  right  that  Cato  or 
Phocion  would  have  prized,  though  it  may  sometimes  have 
been  frivolously  or  factiously  exercised  ! 

§  16.  The  house  of  commons,  fi*om  the  earliest  records  of 
its  regular  existence  in  the  28d  year  of  Edward  I.,  consisted 
of  74  knights,  or  representatives  from  all  j;he  counties  of 
England,  except  Chester,  Durhaiq,  and  Monmouth,  and  of  a 
varying  number  of  deputies  from  the  cities  and  boroughs ; 
sometimes,  in  the  earliest  period  of  representation,  amount- 
ing to  as  many  as  260 ;  sometimes,  by  the  negligence  or  par- 
tiality of  the  sheriffs  in  omitting  places  that  had  formerly 
returned  members,  to  not  more  than  two-thirds  of  that  num- 
ber. New  boroughs,  however,  as  b^ing  grown  into  impor- 
tance,  or  from  some  private  motive,  acquired  the  francnise 
of  election ;  and  at  the  accession  of  Henry  YIIL  we  find  224 
citizens  and  burgesses  from  111  towns  (London  sending  four), 
njone  of  which  have  since  intei*mitted  their  privilege. 

The  change  which  appears  to  have  taken  place  in  the  En- 
glish government  toward  the  end  of  the  thirteenth  century 
was  founded  upon  the  maxim  that  all  who  possessed  landed 
or  movable  property  ought,  as  freemen,  to  be  bound  by  no 
laws,  and  especially  by  no  taxation,  to  which  they  had  not 
consented  through  their  representatives.     If  we  look  at  the 

21* 
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constitoeilts  of  a  house  of  oommoos  onder  Edward  L  or  Ed- 
ward in.,  and  consider  the  state  of  landed  tenures  and  of 
commerce  at  that  period,  we  shall  perceive  that,  excepting 
women,  who  have  generally  been  supposed  capable  of  no  po- 
litical right  but  that  of  reigning,  almost  every  one  who  con- 
tributed toward  the  tenths  and  fifteenths  granted  by  the 
parliament  might  have  exercised  the  franchise  of  voting  for 
those  who  sat  in  it.  I  do  not  pretend  that  no  one  was  con- 
tributory to  a  subsidy  who  did  not  possess  a  vote,  but  that 
the  &r  greater  portion  was  levied  on  those  who,  as  freehold- 
era  or  burgesses,  were  reckoned  in  law  to  have  been  con- 
senting to  its  imposition.  It  would  be  difficult,  probably,  to 
name  any  town  of  the  least  consideration  in  the  fourteenth 
and  fifteenth  centuries  which  did  not,  at  some  time  or  other, 
return  members  to  parliament.  This-  is  so  much  the  case, 
that  if,  in  running  our  eyes  along  the  map,  we  find  any 
searport,  as  Sunderland  or  Falmouth,  or  any  inland  town,  as 
Leeds  or.  Birmingham,  which  had  never  enjoyed  the  elective 
franchi9e,  we  may  conclude  at  once  that  it  has  emerged  from 
obscurity  since  the  reign  of  Henry  VIII.^ 

Though  scarce  any  considerable  town^robably,  was  in- 
tentionally left  out,  except  by  the  sherifrs  partiality,  it  is 
not  to  be  supposed  that  all  boroughs  that  made  returns  were 
considerable.  Several  that  are  currently  said  to  be  decayed 
were  never  much  better  than  at  present.  Some  of  these 
wer^  the  ancient  demesne  of  the  crown;  the  tenants  of 
which,  not  being  suitors  to  the  county  courts,  nor  voting  in 
the  election  of  knights  for  the  shire,  were,  -still  on  the  same 
principle  of  consent  to  public  burdens,  called  upon  to  send 
their  own  representatives.  Others  received  the  privilege 
along  with  their  charter  of  incorporation,  in  the  hope  that 
they  would  thrive  mom  than  proved  to  be  the  event ;  and 
possibl^r,  even  in  such  early  times,  the  idea  of  obtaining  in- 
nneQce  in  the  commons  through  the  votes  of  their  bui^sses 
might  sometimes  suggest  itself. 

That,  amidst  all  this  care  to  secure  the  positive  right  of 
representation,  so  little  provision  should  have  been  made  as 
to  ita  relative  efficiency,  that  the  high-bom  and  opulent  een- 
try  should  have  been  so  vastly  outnumbered  by  peddling 
tradera,  that  the  same  number  of  two  should  have  been 
deemed  sufficient  for  the  counties  of  York  and  Rutland,  for 
Bristol  and  Oatton,  are  facts  more  easy  to  wonder  at  than 

^  Thongh  the  pcoposltion  in  the  text  la,  I  believe,  generally  trae,  It  has  occurred  to 
me  Bince  that  there  are  some  exceptions  in  the  northern  parts  of  Bngland ;  and  that 
both  Shcffleld  and  Manchester  are  among  thf  tt|. 
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to  explaiu ;'  for  though  the  total  ignorance  ot  the  govern^ 
ment  as  to  the  i*«Iative  population  might  be,  perhaps,  a  snffi- 
oieht  reason  for  not  makiDg  an  attempt  at  equalization,  yet, 
if  the  representation  had  been  founded  on  any  thing-  like  a 
numerical  principle,  there  would  have  been  no  difficulty  in 
reducing  it  to  Jthe  proportion  fui-nished  by  the  books  of  sub- 
sidy for  each  county  and  borough,  or  at  least  in^a  rude  ap- 
proximatioa  toward  a  more  rational  distribution. 

Henry  YIII.  gave  a  remarkable  proof  that  no  part  of  .the 
kingdom,  subject  to  the  English  laws  and  parliamentary  bur- 
dens, ought  to  want  its  representation,  by  extending  the  right 
of  election  to  the  whole  ot  Wales,  the  counties  of  Chester  and 
Monmouth,  and  even  the  towns  of  Berwick  and  Calais.  It 
might  be  possible  to  trace  the  reason  why  the  county  of 
Durham  was  passed  over.  The.  attachment  of  those  .north* 
em  parts  tO>popery  ^eems  aa  likely  as  any  other.  Thii*ty-three 
were  thus  aaded.to  the  eon^mons.  Edward  VL  creat^  four- 
teen boroughs,  and  restored  ten  that  had  disused  their,  privi- 
lege. Mary  added  twenty^ne,  Elizabeth  sixty,  and  James 
twenty-seven  members. 

These  acoeasions  to  the  popular  chamber  of  pariiament  a& 
ter  the  reign  of  Henry  VIII.  were  by  no  means  derived  from 
a  pKopular  principle,  such  tfs  had  influenced  its  earlier  oonsti- 
tation.  We  may  account,  perhaps,  on  this  ground  ,for  the 
writs  addressed  to  a  very  few  towns,  such  as  Westminster. 
Bat  the  design  of  that  great  influx  of  new  membera  from 
petty  boroughs,  which  began  in  the  short  reigns  of  Edward 
and  Mary,  and  continued  under  Elizabeth,  must  have  been  to 
aecure  the  authority  of  government,  especially  in  the  snc- 
cessive  revolutions  of  religion.  Five  towns  only  in  Cornwall 
made  returns  at  the  accession  of  Edward  YI.;  twenty-one  at 
the  death  of  Elizabeth.  It  will  not  be  pretended  that  these 
wretched  villages  were  seats  of  commerce  ^and  industry. in  the 
sixteenth  century.  But  the  county  of  Cornwall  was. more 
immediately  subject  to  a  coercive  influence,  through  the  in« 
de6nite  and  oppressive  jurisdiction  of  the  stannary  court 
Similar  niotives,  if  we  could  disoover  the  secrets  of  tbose 
governments,  doubtless  operated  in  most  .other,  cases.  A 
slight  difficulty  seems  to  havo  been  raised  in  1563  about  the 
introduction  of  representatives  from  eight  new  boroughs  at 
once  by  charters  from,  the  crown,  btit  was 'soon  waived  with 
the  complaisance  usual  in  those  limes.  Many  of  the:  towns 
which  had  abandoned  their  privil^e  at  a  time,  when  they 
were  compelled  to  the  payment  of  dail^r  wages  to  their  nidm^ 
bers  during  the. session,,  wete  now  desirous  of  recovering  it 
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when  that  burden  had  ceased  and  the  franchise  bad  become 
valuable.  And  the  house,  out  of  favor  to  popular  nghU, 
laid  it  down  in  the  reign  of  James  I.  as  a  principle,  that  every 
town  w^hich  has  at  any  time  returned  members  to  parlia- 
ment is  entitled  to  a  writ  as  a  matter  of  course.  The  speak- 
er accordingly  issued  writs  to  Hertfoi^,  Pomfret,  lichester, 
and  some  other  places,  on  their  petition.  The  restorations 
of  boroughs  in  this  manner,  down  to  1641,  are  fifteen  in  nam- 
ber.  Charles  L,  whose  temper  inspired  him  rather  with  a 
systematic  abhorrence  of  parliaments  than  with  any  notion 
of  managing  them  by  influence,  created  no  new  boroughs. 
The  right,  indeed,  would  certainly  have  been  disputed,  how- 
ever frequentlv  exercised.  In  1673,  the  county  and  city  of 
Durham,  which  had  strangely  been  unrepresented  to  so  late 
an  era,  were  raised  by  act  of  parliament  to  the  privileges  of 
their  fellow-subjects.  About  the  same  time  a  dharter  was 
granted  to  the  town  of  Newark,  enabling  4t  to  return  two 
burgesses.  It  passed  with  some  little  objection  at  the  time; 
but  four  years  afterward,  after  two  debates,  it  was  carried 
on  the  question,  by  125  to  78,  that,  by  virtue  of  the  charter 
granted  to  the  town  of  Newark,  it  hath  right  to  send  bu^ 
gesses  to  serve  in  parliament.  Notwithstanding  this  ap- 
parent recognition  of  the  king's  prerogative  to  sanmion  hnr- 
gesses  from  a  town  not  previously  represented,  no  later  in- 
stance of  its  exercise  has  occurred ;  ana  it  would  unquestion- 
ably have  been  resisted  by  the  commons,  not,  as  is  vulgarly 
supposed,  because  the  act  of  union  with  Scotland  has  limit- 
ed the  English  members  to  513  (which  is  not  the  case),  hot 
upon  the  broad  maxims  of  exclusive  privilege  in  matters  re* 
lating  to  their  own  body,  which  the  house  was  become  pow- 
erful enough  to  assert  against  the  crown. 

§  17.  It  IS  doubtless  a  problem  of  no  inconsidei^able  diffical- 
ty  to  determine  with  perfect  exactness  by  what  class  of  pe^ 
sons  the  elective  franchise  in  ancient  boroughs  was  originally 
possessed.  The  different  opinions  on  this  controverted  ques- 
tion may  be  reduced  to  the  four  following  theses :  1.  The 
original  right,  as  enjoyed  by  boroughs  represented  in  the  par- 
liaments of  Edward  L,  and  all  of  later  creation,  where  one  of 
a  different  nature  has  not  been  expressed  in  the  charter  from 
which  they  derive  the  privilege,  was  in  the  inhabitant  house- 
holders resident  in  the  borough,  and  paying  scot  and  lot; 
under  those  words  including  local  rates^  and  probably  ^neml 
taxes.  2.  The  right  sprang  from  the  tenure  of  certain  free- 
hold lands  or  burgages  within  the  borough,  and  did  not  be- 
long to  any  but  such  tenants.    8.  It  was  derived  from  oluff^ 
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ters  of  incorporation,  and  belonged  to  the  community  or  free- 
men of  the  corporate  body.  4.  It  did  not  extend  to  the  gen- 
erality of  freemen,  bat  was  limited  to  the  governing  part  or 
municipal  magisti*acy. 

Of  these  propositions,  the  first  was  laid  down  by  a  cel- 
ebrated committee  of  the  house  of  commons  in  1624,  the 
chairman  whereof  was  sergeant  Glanville,  and  the  members, 
as  appears  by  the  list  in  the  Journals,  the  most  eminent  men, 
in  respect  of  legal  and  constitutional  knowledge,  that  were 
ever  united  in  such  a  body.  It  is  called  by  them  the  com- 
mon-law right,  and  that  which  ought  always  to  obtain  where 
prescriptive  usage  to  the  contrary  can  not  be  shown.  But 
It  has  met  with  very  little  favor  from  the  house  of  commons 
since  the  Restoration.  The  second  has  the  authority  of  lord 
Holt  in  the  case  of  Ashby  and  White,  and  of  some  other  law- 
yers who  have  turned  their  attention  to  the  subject.  It  coun- 
tenances what  is  called  the  right  of  burgage  tenure ;  the  elect- 
ors in  boroughs  of  thiQ  description  being  such  as  hold  bur- 
gf^es  or  ancient  tenements  within  the  borough.  The  next 
theory,  which  attaches  the  primary  fi-anchise  to  the  freemen 
of  corporations,  has,  on  the  whole,  been  most  received  in  mod- 
ern times,  if  we  look  either  at  the  decisions  of  the  proper  tri- 
bunal, or  the  current  doctrine  of  lawyers.  The  last  propo- 
sition is  that  of  Dr.  Brady,  who,  in  a  treatise  of  boroughs, 
written  to  serve  the  purposes  of  James  II.,  though  not  pub- 
lished till  after  the  Revolution,  endeavored  to  settle  all  elect- 
ive rights  on  the  narrowest  and  least  popular  basis.  This 
work  gained  some  credit,  which  its  perspicuitv  and  acute- 
ness  would  deserve,  if  these  were  not  disgraced  by  a  perverse 
sophistry  and  suppression  of  truth.^ 

*  It  10  nnoeoessary  now  to  dlflcnss  these  propositions,  as  the  Reform  bills  of  1832 
and  1887  liaTe  of  coarse  rendered  a  dlsqnisltloa  on  the  ancient  rigbts  of  election  In 
boroiigbs  a  matter  of  merely  historical  Intereat. 
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CHAPTER  XIV. 

THE  REIGN  OF  JAMES  II. 

9 1.  Dcsigrns  of  fhe  King,  f  S.  Pariiament  of  168ft.  f  8.  King's  latentkm  to  repeal 
the  ToBt  Act  {  4.  Deceived  M  to  tlie  Diepotlttont  of  hi«  Sntd^ctsi  9  &  First  Pe- 
riod  of  liifl  Reign.    Prorogation  of  Parliament,    i  ^  Second  Period  of  hie  Reign. 

'  f  7.  DiBpensing  Power  con  Armed  by  the  Judges,  i  8.  Ecclesiastical  Comminlota. 
i  9.  King's  Scheme  of  eeUblishing  Poperj.  i  10.  IlisntiaBal  of  Lord  Rocfaestor. 
i  11.  Prince  of  Orange  alarmed.  Plan  of  setting  the  Princess  aside.  Rejected  by 
the  King.  Orertnres  of  the  Malcontents  to  Prince  of  Orange,  i  12.  Declaration 
for  liberty  of  Conscience.  1 13.  Addresses  In  Favor  of  it.  i  14  New  modeling  of 
the  Corporations.  {  16.  Affitir  of  Magdalen  College,  i  16.  Xnfktnation  of  the  King. 
i  17.  His  Coldness  toward  Lonls.  {  18.  Invitation  signed  to  the  Prince  of  Orange. 
Birth  of  Prince  of  Wales,  i  19.  Justice  and  Necessity  of  the  Revelation.  9  S6. 
Favorable  Circnmstauoes  al^tending  it.  i  21.  Its  salntaTy  Coneeqaences.  i  n. 
Proceedings'  of  the  Convention,  i  23.  Ended  by  the  Elevation  of  William  and 
Mary  to  the  Throne. 

• 

§  1.  The  question  concerning  the  right  and  nsage  of  elec- 
tion in  boroughs  was  perhaps  of  less  practical  importance 
in  the  reign  of  Charles  11.  than  we  mi^ht  at  first  imagine. 
Whoever  might  be  the  legal  electors,  it  is  undoubted  that  a 
great  preponderance  was  virtually  lodged  in  the  select  body 
of  corporations.  It  was  the  knowledge  of  this  that  prodnced 
the  corporation  act  soon  after  the  Restoration,  to  exclude  the 
presbyterians,  and  the  more  violent  measures  of  quo  warran- 
to at  the  end  of  Charles's  reign.  If  by  placing  creatures  of 
the  court  in  municipal  offices,  or  by  intimidating  the  former 
corporators  through  appi*ehensions  of  forfeiting  their  com- 
mon property  and  lucrative  privileges,  what  was  called  a 
loyal  parliament  could  be  procured,  the  business  of  govern- 
ment, both  as  to  supply  and  enactment  or  repeal  of  laws, 
would  be  carried  on  far  more  smoothly  and  with  less  scandal 
than  by  their  entire  disuse.  Few  of  those  who  assumed  the 
name  of  tories  were  prepared  to  sacrifice  the  ancient  funda- 
mental forms  of  the  constitution.  They  thought  it  equally 
necessary  that  a  parliament  should  exist,  and  that  it  should 
have  no  will  of  its  own,  or  none,  at  least,  except  for  the  pres- 
ervation of  that  ascendency  of  the  established  religion  which 
even  their  loyalty  would  not  consent  to  surrender. 

It  is  not  easy  to  determine  whether  James  IL  had  resolved 
to  complete  his  schemes  of  arbitrary  government  by  setting 
aside  even  the  nominal  concurrence  of  the  two  houses  of 
parliament  in  legislative  enactments,  and  especially  in  levy- 
ing money  on  his  subjects.    He  could  hardly  avoid  perceiv- 
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iog  that  the  donstaht  acquiescence  of  an  English  house  of 
commons  in  the  measures  proposed  to  it,  a  i*espectful  absti- 
nence from  all  intermeddling' with  the  administration  of  af- 
fairs, could  never  be  relied  upon  or  obtained  at  all,  without 
much  of  that  dexterous  management  and  influence  which,  he 
thought  it  both  unworthy  and  impolitic  to  exert.  It  seems 
clearTj  that  he  had  determined  on  trying  their  obedience 
merely  as  an  experiment,  and  by  no  means  to  put  his  author- 
ity in  any  manner  within  their  control.  Hence  he  took  the 
bold  step  of  issuing  a  proclamation  for  the  payment  of  cus- 
toms, which  by  law  expired  at  the  late  king's  death ;  and 
Barillon  mentions  seyenil  times  that  he  was  resolved  to  con- 
tinue in  the  possession  of  the  revenue,  whether  the  parlia- 
ment should  grant  it  or  no.  He  was  ecjuall^r  decided  not  to 
accept  it  for  a  limited  time.  This,  as  his  pnncipal  ministers 
told  the  ambassadors,  would  be  to  establish  the  necessity  of 
convoking  parliament  from  time  to  time,  and  thus  to  change 
the  form  of  government  by  rendering  the  king  dependent 
upon  it,  rather  than  whidi  it  wpuld  be  better  to  come  at 
6nce  to  the  extremity  of  a  dissolution,  and  maintain  the  pos- 
session of  the  late  king's  revenues  by  open  force.  But  the 
extraordinary  conduct  of  this  house  of  commons,  so  unlike 
any  that  haa  met  in  England  for  the  last  century,  rendered 
any  exertion  of  violence  on  this  score  quite  unnecessary. 

I  2.  The  behavior  of  that  unhonored  parliament,  which 
held  its  two  short  sessions  in  1685,  though  in  a  great  meas- 
ure owing  to  the  fickleness  of  the  public  mind  and  rapid  as- 
cendency of  toiry  principles  during  the  late  years,  as  well  as 
to  a  knowledge  oi  the  king's  severe  and  vindictive  temper, 
seems  to  confirm  the  assertion  strongly  made  at  the  time 
within  its  walls,  that  many  of  the  members  had  been  unduly 
returned.  The  notorious  facts,  indeed,  as  to  the  forfeiture 
of  corporations  throughout  the  kingdom,  and  their  re-grant 
under  such  restrictions  as  might  serve  the  purpose  of  the 
crown,  stand  in  need  of  no  confirmation.  Those  who  look 
at  the  debates  and  votes  of  iixis  assembly,  their  large  grant 
of  a  permanent  revenue  to  the  annual  amount  of  two  mill- 
ions, rendering  a  frugal  prince,  ia  time  of  peace,  entirely  out 
of  all  dependence  on  his  people;  their  timid  departure  from 
a  resolution  taken  to.  address  the  king  on  the  only  matter 
for  which  they  were  really  solicitous,  the  enforcement  of  the 
penal  laws,  on  a  suggestion  of  his  displeasure ;  their  bill  en- 
titled, "  For  the  preservation  of  his  majesty's  person,"  full 
of  dangerous  innovations  in  the  law  of  treason,  especially 
one  most  unconstitutional  clause,  that  any  one  moving  in  ei-' 
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ther  honse  of  parliament  to  change  the  descent  of  the  crown 
should  incur  the  penalties  of  that  offense ;  their  supply  of 
£700,000,  after  the  suppression  of  Monmouth's  rebellion,  for 
the  support  of  a  standing  army,  will  be  inclined  to  believe 
ths^t,  had  James  been  as  zealous  for  the  church  of  England 
as  his  father,  he  would  have  succeeded  in  establishing  a  pow- 
er BO  nearly  despotic,  that  neither  the  privileges  of  parlia- 
ment, nor  much  less  those  of  private  men,  would  have  stood 
in  his  wav.  The  prejudice  wnich  the  two  last  Stuarts  had 
acquired  m  favor  of  the  Roman  religion,  so  often  deplored 
by  thoughtless  or  insidious  writers  as  one  of  the  worst  conse- 
quences of  their  father's  ill  fortune,  is  to  be  accounted  rather 
among  the  most  signal  links  in  the  chain  of  causes  through 
which  a  gracious  Providence  has  favored  the  consolidation 
of  our  liberties  and  welfare.  Nothing  less  than  a  motive 
more  universally  operating  than  the  interests  of  civil  free- 
dom would  have  stayed  the  compliant  spirit  of  this  unworthy 
parliament,  or  rallied,  for  a  time  at  least,  the  supporters  of 
indefinite  prerogative  und^r  a  banner  they  abhorred.  Wo 
know  that  the  king's  intention  was  to  obtain  the  repeal  of 
the  habeas  corpus  act,  a  law  which  he  reckoned  as  aestmo- 
ttve  of  monarchy  as  the  test  was  of  the  catholic  religion. 
And  I  see  no  reason  to  suppose  that  he  would  have  failed  of 
this,  had  he  not  given  alarm  to  his  high-church  parliament 
by  a  premature  manifestation  of  his  design  to  fiH  the  civil 
and  military  employments  with  the  professors  of  his  own 
mode  of  faith. 

§  3,  It  has  been  doubted  by  Mr.  Fox  whether  James  had, 
in  this  pan  of  his  reign,  conceived  the  projects  commonly 
imputed  to  him,  of  overthrowing,  or  injuring  by  any  direct 
acts  of  power,  the  protestant  establishment  of  this  kingdom. 
It  is  probable  that  nothing  further  was  intended  than  to 
emancipate  the  Roman  catholics  from  the  severe  restrictions 
of  the  penal  laws,  securing  the  public  exercise  of  their  wor- 
ship from  molestation,  and  to  replace  them  upon  an  equality 
as  to  civil  offices  by  abrogating  the  test  act  of  the  late  reign. 
The  king  would  rely  on  the  intrinsic  excellence  of  his  own 
religion,  and  still  more  on  the  temptations  that  his  favor 
would  hold  out.    For  the  repeal  of  the  test  would  not  have 

f placed  the  two  religions  on  a  fair  level.  Catholics,  however 
ittle  qualified,  would  have  filled,  as  in  fact  they  did  under 
the  dispensing  power,  most  of  the  principal  stations  in  the 
court,  law,  and  army.  The  king  told  Sarillon  he  was  well 
enough  acquainted  with  England  to  be  assured  that  the  ad- 
missibility to  office  would  make  more  catholics  than  the  right 
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of  8aying  mass  publicly.  There  was,  on  the  one  hand,  a  pre- 
vailing laxity  of  principle  in  the  higher  ranks,  and  a  corrupt 
devotedness  to  power  for  the  sake  of  the  emoluments  it  could 
dispense,  which  eacouraged  the  expectation  of  such  a  nomi- 
nal change  in  religion  as  had  happened  in  the  sixteenth  cen- 
tury. And,  on  the  other,  much  was  hoped  by  the  king  from 
the  church  itself.  He  had  separated  fix>m  her  communion 
in  consequence  of  the  ailments  which  her  own  divines  had 
furnished;  he  had  conversed  with  men  bred  in  the  school  of 
Laud ;  and  was  slow  to  believe  that  the  conclusions  which 
he  had,  not  perhaps  unreasonably^,  derived  from  the  semi- 
protestant  theology  of  his  father's  reign,  would  not  appear 
equally  irresistible  to  all  minds  when  free  from  the  danger 
and  obloquy  that  had  attended  them.  Thus^  by  a  voluntary 
return  of  the  clergy  and  nation  to  the  bosom  of  the  catholic 
church,  he  might  both  obtain  an  immortal  renown,  and  se- 
cure his  prerogative  against  that  religious  jealousy  which 
had  always  been  the  aliment  of  political  factions.  Till  this 
revolution,  however,  could  be  brought  about,  he  determined 
to  court  the  church  of  England,  whose  boast  of  exclusive 
and  unlimited  loyalty  could  hardly  be  supposed  entirely 
hollow,  in  order  to  obtain  the  repeal  of  the  penal  laws  and 
disqualifications  which  affected  that  of  Rome.  And  though 
the  maxims  of  religious  toleration  had  been  always  in  his 
mouth,  he  did  not  hesitate  to  propitiate  her  with  the  most 
acceptable  sacrifice,  the  persecution  of  non-conforming  min- 
isters. He  looked  upon  the  dissenters  as  men  of  republican 
principles ;  and  if  he  could  have  made  his  bargain  for  the 
free  exercise  of  the  catholic  worship,  I  see  no  reason  to  doubt 
that  he  would  never  have  announced  his  general  indulgence 
to  tender  consciences. 

§  4.  But  James  had  taken  too  narrow  a  view  of  the  mighty" 
people  whom  he  governed.  The  laity  of  every  class,  the  tory 
gentleman  almost  equally  with  the  presbyterian  artisan,  en- 
tertained an  inveterate  abhorrence  of  the  Romish  supersti- 
tion. This  was  of  coui*8e  enhanced  by  the  insolent  and  in- 
judicious confidence  of  the  Romish  faction,  especially  the 
priests,  in  their  demeanor,  their  language,  and  their  publica- 
tions. Meanwhile,  a  considerable  change  had  been  wrought 
in  the  doctrinal  system  of  the  Anglican  church  since  \he  Res- 
toration. The  men  most  conspicuous  in  the  reign  of  Charles 
n.  for  their  writings,  and  for  their  argumentative  eloquence 
in  the  pulpit,  were  of  the  class  who  had  been  denominated 
Latitudinarian  divines ;  and,  while  they  maintained  the  prin- 
ciples of  the  Remonstrants  in  opposition  to  the  school  of 
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Calvin;  wero  powerful  and  unequivocal  supporters  of  the 
protestant  cause  against  Rome.  Tbey  made  none  of  the 
dangerous  concessions  which  had  shaken  the  faith  of  the 
duke  and  duchess  of  York ;  they  regretted  the  disuse  of  no 
superstitious  ceremony;  they  denied  not  the  one  essential 
characteristic  of  the  Keformationy  the  right  of  private  judg- 
ment; they  avoided  the  mysterions  jargon  of  a  real  presence 
in  the  Lord's  Supper.  Thus  such  an  agreement  between  the 
two  churches  as  had  been  projected  at  different  times  was 
become  far  more  evidently  impracticable,  and  the  separation 
more  broad  and  defined/  These  men,  as  well  as  others  who 
do  not  properly  belong  to  the  same  class,  were  now  distin- 
guished bvtheir  courai^eous  and  able  defenses  of  the  Refor- 
mation. The  victory,  in  the  judgment  of  the  nation,  was 
wholly  theirs.  Rome  had,  indeed,  her  proselytes,  but  such 
as  it  would  have  been  more  honorable  to  have  wanted.  The 
people  heard  sometimes  with  indignation,  or  rather  with  con- 
tempt, that  an  unprincipled  minister,  a  temporizing  bishop, 
or  a  licentious  poet,  had  gone  over  to  the  side  of  a  monarch 
who  made  conformity  with  his  religion  the  only  certain  path 
to  his  favor. 

§  5.  The  short  period  of  a  four  years'  reign  may  Tie  divided 
by  several  distinguishing  points  of  time,  which  mark  so  many 
changes  in  the  posture  of  government.  From  the  king's 
accession  to  the  prorogation  of  parliament  on  November  30, 
1685,  he  had  acted  apparently  in  concurrence  with  the  same 

Earty  that  had  supported  him  in  his  brother's  rei^,  of  which 
is  own  seemed  the  natural  and  almost  undistingnishable 
continuation.  This  party,  which  had  become  incomparably 
stronger  than  the  opposite,  had  greeted  him  with  such  un- 
bounded professions,  the  temper  of  its  representatives  had 
bedn  such  in  the  first  session  of  parliament,  that  a  prince  less 
obstinate  than  James  might  have  expected  to  succeed  in  at- 
taining an  authority  which  the  nation  seemed  to  offer.  A 
i*ebellion  speedily  and  decisively  quelled  confirms  every  gov- 
ernment ;  it  seemed  to  place  his  own  beyond  hazard.  Could 
he  have  been  induced  to  change  the  order  of  his  designs,  and 
accustom  the  pebple  to  a  militaiy  force,  and  to  a  prerogativo 
of  dispensing  with  statutes  of  temporal  concern,  before  ho 
meddled  too  ostensibly  with  their  religion,  he  would  possibly 
have  gained  both  the  objects  of  his  desire.  Even  conversions 
to  popery  might  have  been  more  frequent,  if  the  gross  solici- 
tations of  the  court  had  not  made  them  dishonorabla  But, 
neglecting  the  hint  of  a  prudent  adviser,  that  the  death  of 
Monmouth  left  a  far  more  dangerous  enemy  behind,  he  suft 
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fered  a  victory  that  might  have  iosared  him  sucoess  to  in*- 
spire  an  arrogant  confidence  that  led  on.  to  destruction. 
Master  of  an  army,  and  determined  to  keep  it  on  fo.ot,  he 
natarally  thought  less  of  a  good  understauaing  with  parlia- 
ment. He  had  ali*eady  rejected  the  proposition  of  employ- 
ing brihery  among  the  members,  an  expedient  veiy  little 
congenial  to  his  presumptuous  temper  and  notions  of  gov- 
ernment. They  were  assembled,  in  his  opinion,  to  testify  the 
nation's  loyalty,  and  thankfulness  to  their  gracious  prince 
for  not  taking  away  their  laws  and  liberties.  But,  if  a  fac- 
tious spirit  of  oppositipu  should  once  prevail,  it  could  not  be 
his  fault  if  he  dismissed  them  till  more  becoming  sentiments 
should  again  gain  ground.  Hence  he  did  not  hesitate  to  pro- 
rogue, and  eventually  to  dissolve,  the  most  compliant  house 
of  commons  that  had  been  returned  since  his  family  had  sat 
on  the  throne,  at  the  cost  of  £700,000,  a  grant  of  supply 
which  thus  fell  to  the  ground,  rather  than  endure  any  oppo- 
sition on  the  subject  of  the  test  and  penal  laws.  Yet,  from 
the  strength  of  the  court  in  all  divisions,  it  must  seem  not 
improbable  to  us  that  he  might,  by  the  usual  means  of  man- 
agement, have  carried  both  of  those  favorite  ineasures,  at 
least  through  the  lower  house  of  parliament.  For  the  crown 
lost  the  most  important  division  only  by  one  vote,  and  had 
in  general  a  majority.  The  very  address  about  unqualified 
officers,  which  gave  the  king  such  offense  as  to  bring  on  a 
prorpgation,  was  worded  in  the  most  timid  manner;  {he 
tionse  having  rejected  unanimously  the  words  first  insert- 
ed by  their  committee,  requesting  that  his  .majesty  would  be 
pleased  not  to  continue  theni;  in  their  employments,  foi*  a 
vague  petition  that  '^he  would  be  graciously  pleased  to  give 
such  du'ections  that  no  apprhensions  or  jealousies  may  i*e- 
main  in  the  hearts  of  his  majesty's  good  and  faithful  subjects." 
§  6.  The  second  period  of  this  reign  extends  from  the  pro- 
l*ogation  of  parliamept  to  the  dismissal  of  the  earl  of  Roch- 
ester from  the  treasury  in  1686.  During  this  time,  James, 
exasperated  at  the  reluctance  of  the  commons  to  acquiesce 
in  his  measures,  and  the  decisive  opposition  of  the  church, 
threw  off  the  half  re$ti*aint  he  had  imposed  on  himself;  and 
showed  plainly  that^  with  a  bench  oi  judges  to  pronounce 
his  compaands,  and  an  army  to  enforce  them,  he  would  not 
suffer  the  mockery  of  constitutional  limitations  to  stand  any 
longer  in  his  way.  Two  important  steps  were  made  this 
year  toward  the  a^omplishment  of  his  designs,  by  the  judg- 
ment of  "the  court  of  king^s  bench  in  the  case  of  sir  Edward 
Hales^  conQrming  the  right  of  the  crown  to  dispense  with 
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the  test  act,  and  by  the  establishment  of  the  new  ecclesias* 
tical  commission. 

§  7.  The  kings  of  England,  if  not  immemorially,  yet  from 
a  very  early  era  in  oar  records,  have  exercised  a  preroga- 
tive unquestioned  by  parliament,  and  recognized  by  courts 
of  justice,  that  of  granting  dispensations  from  the  prohibi* 
tions  and  penalties  of  particular  laws.  The  language  of  an- 
cient statutes  was  usually  brief  and  careless,  with  few  of 
those  attempts  to  regulate  prospective  contingencies,  which, 
even  with  our  pretended  modem  caution,  are  so  often  imper- 
fect ;  and,  as  tne  sessions  were  never  regular,  sometimes  in- 
terrupted for  several  years,  there  was  a  kind  of  necessity,  or 
great  convenience,  in  deviating  occasionally  from  the  ri^or 
of  a  general  prohibition ;  more  often,  perhaps,  some  motive 
of  interest  or  partiality  would  induce  the  crown  to  infringe 
on  the  legal  rule.  This  dispensing  power,  however,  grew 
up,  as  it  were,  collaterally  to  the  sovereignty  of  the  legisla- 
ture, which  it  sometimes  appeared  to  overshadow.  It  was, 
of  course,  asserted  in  large  terms  by  councilors  of  state,  and 
too  frequently  by  the  interpreters  of  law.  Lord  Coke,  be- 
fore he  had  learned  the  bolder  tone  of  his  declining  years, 
lays  it  down,  that  no  act  of  parliament  can  bind  the  king 
from  any  prerogative  which  is  inseoarable  from  his  person, 
so  that  he  may  not  dispense  with  it  oy  a  non  obstante ;  such 
is  his  sovereign  power  to  command  any  of  his  subjects  to 
serve  him  for  the  public  weal,  which  solely  and  inseparably 
is  annexed  to  his  person,  and  can  not  be  restrained  by  any 
net  of  parliament.  Thus,  although  the  statute  23  H.  Vl.,  a 
8,  provides  that  all  patents  to  hold  the  office  of  sheriff  for 
more  than  one  year  shall  be  void,  and  even  enacts  that  the 
king  shall  not  dispense  with  it^et  it  was  held  by  all  the 
judges  in  the  reign  of  Henry  VIL,  that  the  king  may  grant 
such  a  patent  for  a  longer  term  on  good  grounds,  whereof 
he  alone  is  the  judge.  So  also  the  statutes  which  restrain 
the  king  from  granting  pardons  in  case  of  murder  have  been 
held  void ;  and  doubtless  the  constant  practice  has  been  to 
disregard  them. 

This  high  and  dangerous  prerogative,  nevertheless,  was 
subject  to  several  limitations,  which  none  but  the  grosser 
flatterers  of  monarchy  could  deny.  It  was  agreed  among 
lawyers  that  the  king  could  not  dispense  with  the  common 
law,  nor  with  any  statute  prohibiting  that  which  was  makim 
in  86,  nor  with  any  right  or  interest  of  a  private  person  or 
corporation.  The  rules,  however,  were  still  rather  compli- 
cated, the  boundaries  indefinite,  and  therefore  varying  ao- 
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cording  to  the  political  character  of  the  judges.  For  many 
years  dispensations  had  been  confined  to  taking  away  such 
incapacity  as  either  the  statutes  of  a  college,  or  some  law  of 
little  consequence,  perhaps  almost  obsolete,  might  happen  to 
liaye  created.  But  when  a  coUnsiye  action  was  brought 
against  Sir  Edward  Hales,  a  Roman  catholic,  in  the  name  of 
his  seryant,  to  recover  the  penaltj  of  £500  imposed  by  the 
test  act,  for  accepting  the  commission  of  colonel  of  a  regi- 
ment, without  the  previous  qualification  of  receiving  the  sac- 
rament in  the  church  of  England,  the  whole  importance  of 
the  alleged  prerogative  became  visible,  and  the  fate  of  the 
established  constitution  seemed  to  hang  upon  the  decision. 
The  plaintiff's  advocate,  Noithey,  was  known  to  have  re- 
ceivedjiis  fee  from  the  other  side,  and  was  thence  suspected, 
perhaps  unfairly,  of  betraying  his  own  cause ;  but  the  chief- 
justice  Herbert  showed  that  no  arguments  against  this  pre- 
rogative would  have  swayed  his  determination.  Not  con* 
tent  with  treating  the  question  as  one  of  no  difiiculty,  he 
grounded  his  decision  in  favor  of  the  defendant  upon  prin- 
ciples that  would  extend  far  beyond  the  immediate  case. 
He  laid  it  down  that  the  kings  of  England  were  sovereign 
princes;  that  the  laws  of  England  were  the  king's  laws; 
that  it  was  consequently  an  inseparable  prerogative  of  the 
crown  to  dispense  with  penal  laws  in  particular  cases,  for 
reasons  of  which  it  was  the  sole  judge.  This  he  called  the 
ancient  remains  of  the  sovereign  power  and  prerogative  of 
the  kings  of  England,  which  never  yet  was  taken  from  them, 
nor  could  be.  There  was  no  law,  he  said,  that  might  not  be 
dispensed  with  by  the  supreme  lawgiver  (meaning  evident- 
ly the  king,  since  the  proposition  would  otherwise  be  imper- 
tinent) ;  though  he  made  a  sort  of  distinction  as  to  those 
which  affected  the  subject's  private  right  But  the  general 
maxims  of  slavish  churchmen  and  lawyers  were  asserted  so 
broadly,  that  a  future  judge  would  find  little  difficulty  in 
making  use  of  this  precedent  to  justify  any  stretch  of  arbi- 
trary power. 

It  is  by  no  means  evident  that  the  decision  in  this  par- 
ticular case  of  Hales,  which  had  the  approbation  of  eleven 
judges  out  of  twelve,  was  against  law.  The  course  of  for- 
mer precedents  seems  rather  to  furnish  its  justification.  But 
the  less  untenable  such  a  judgment  in  favor  of  the  dispens- 
ing power  might  appear,  the  more  necessity  would  men  of 
reflection  perceive  of  making  some  great  chance  in  the  rela- 
tions of  the  people  toward  their  sovereign.  A  prerogative 
of  setting  aside  the  enactments  of  parliament,  which  in  tri- 
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fliug  matters,  and  for  the  Bake  of  conferring  a  benefit  on  in- 
dividaals,  might  be  saffered  to  exist  with  little  mischief,  be- 
came intolerable  when  exercised  in  contravention  of  the  very 
principle  of  those  statutes  which  had  been  {)rovided  for  the 
security  of  fundamental  liberties  or  institutions.  Thus  the 
test  act,  the  great  achievement,  as  it  had  been  reckoned,  of 
the  protestant  partv,  for  the  sfike  of  which  the  most  subserv- 
ient of  parliaments  had  just  then  ventured  to  lose  the  king's 
favor,  became  absolutely  nugatory  and  ineffective,  by  a  con- 
struction which  the  law  itself  did  not  I'eject  Kor  was  it 
easy  to  provide  any  sufficient  remedy^  by  means  of  parlia- 
ment ;  since  it  was  the  doctrine  of  the  judges  that  the  King^s 
inseparable  and  sovereign  prerogatives  in  matters  of  gov- 
ernment could  not  be  taken  away  or  restrained  by  s4atute. 
The  unadvised  assertion  in  a  court  of  justice  of  this  princi- 
ple, which  though  not  by  any  means  novel,  had  never  been 
advanced  in  a  business  of  such  universal  concern  and  inter- 
est, may  be  said  to  have  sealed  the  condemnation  of  the 
house  of  Stuart.  It  made  the  co-existence  of  an  hereditary 
Une,  claiming  a  sovereign  prerogative  paramount  to  the  lib- 
erties they  had  vouchsafed  to  concede,  incompatible  with  the 
security  or  probable  duration  of  those  liberties.  This  in- 
compatibility is  the  true  basis  of  the  Revolution  in  1688. 

§  8.  But,  whatever  pretext  the  custom  of  centuries  or  the 
authority  of  compliant  lawyers  might  afford  for  these  dis- 
pensations from  the  test,  no  legal  defense  could  be  made  for 
the  ecclesiastical  commission  of  1680.  The  high-commission 
court  of  Elizabeth  had  been  altogether  taken  away  by  an 
act  of  the  long  parliament,  which  went  on  to  provide  that 
no  new  court  snonld  be  erected  with  the  like  power,  jurisdic- 
tion, and  authority.  Yet  the  commission  issued  by  James 
IL  followed  very  nearly  the  wotds  of  that  which  had  created 
the  original  court  under  Elizabeth,  omitting  a  few  particu- 
lars of  little  moment.  It  is  not  known,  I  l^lieve,  at  whose 
suggestion  the  king  adopted-  this  measure*  The  pre-emi- 
nence reserved  by  the  commission  to  Jefferies,  whose  pres- 
ence was  made  necessary  to  all  their  meetings,  and  the  vio- 
lence with  which  he  acted  in  all  their  transactions  on  record, 
seem  to  point  him  out  as  its  great  promoter;  though  it  is 
true  that,  at  a  later  period,  Jefferies  seems  to  have  perceived 
the  destructive  indiscretion  of  the  popish  counselors.  It  dis- 
played the  king's  change  of  policy  and  entire  separation 
from  that  high-church  party  to  whom  he  was  indented  for 
the  throne,  since  the  manifest  design  of  the  ecclesiastical 
commission  was  to  bridle  the  clergy,  and  silence  the  voice 
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of  protestant  zeal.  The  proceediDgs  against  the  bishop  of 
London,  and  other  instances  of  hostility  to  the  established 
religion,  are  well  known. 

§  9.  Elated  by  success  and  geneitd  submission,  exasper- 
ated by  the  reluctance  and  dissatisfaction  of  those  on  whom 
he  had  relied  for  an  active  concurrence  with  his  desires,  the 
king  seems  at  least  by  thia  time  to  have  formed  the  scheme 
of  subverting,  or  impairing  so  far  as  possible,  the  religious 
establishment.  He  told  Barillon,  alluding  to  the  ecclesias- 
tical commission,  that  God  had  permitt^  all  the  statutes 
which  had  been  enacted  against  the  catholic  religion  to  be- 
come the  means  of  its  re-establishment.  But  the  most  re- 
markable evidence  of  this  design  was  the  collation  of  Mas- 
sey,  a  recent  convert,  to  the  deanery  of  Christ  Church,  with  a 
dispensation  from  all  the  statutes  of  unifbrmity  and  other  ec- 
clesiastical laws,  so  ample  that  it  made  a  precedent,  and  such 
it  was  doubtless  intended  to  be,  for  bestowin)^  any  benefices 
upon  members  of  the  church  of  Kome.  This  dispensation 
seems  to  have  been  not  generally  known  at  the  time. 

§  10.  A  deeper  impression  was  made  by  the  dismissal  of 
Rochester  from  his  post  of  lord- treasurer;  so  nearly  conse- 
quent on  his  positive  declaration  of  adherence  to  the  prot- 
estant religion,  after  the  dispute  held  in  his  presence  at  the 
king's  particular  command,  oetween  divines  of  both  persua- 
sions, ttiat  it  had  much  the  appearance  of  a  resolution  taken 
at  court  to  exclude  from  the  high  offices  of  the  state  all 
those  who  gave  no  hope  of  conversion.  Clarendon  had  al- 
ready given  way  to  Tyi*connel  in  the  government  of  Ire- 
land; the  privy  seal  was  bestowed  on  a  catholic  peer,  lord 
Arundel ;  lord  Bellasis,  of  the  same  religion^  was  now  placed 
at  the  head  of  the  commission  of  the  treasury;  Sunderland, 
though  he  did  not  yet  cease  to  conform,  made  no  secret 
of  his  pretended  change  of  opinion ;  the  council  board,  by 
virtue  of  the  dispensing  power,  was  filled  with  those  who 
would  refuse  the  test;  a  small  junto  of  catholics,  with  fa-- 
ther  Petre,  the  king's  confessor,  at  their  head,  took  the  man- 
agement of  almost  all  affairs  upon  themselves ;  men  whose 
known  want  of  principle  gave  reason  to  expect  their  compli- 
ance were  raised  to  bishoprics^  there  could  be  no  rational 
doubt  of  a  concerted  scheme  to  depress  and  discountenance 
the  established  church.  The  dismissal  of  Rochester,  who 
had  gone  great  lengths  to  preserve  his  power  and  emolu- 
ments, and  would  in  all  prooability  have  concurred  in  the 
establishment  of  arbitrary  power  under  a  protestant  sover- 
eign, may  be  reckoned  the  most  unequivocal  evidence  of  the 
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king^s  iDteDtions;  and  from  thence  we  may  date  the  decisive 
measures  that  were  taken  to  coanteract  them. 

§  11.  It  was,  I  do  not  merely  say  the  interest,  bnt  the  clear 
right  and  boanden  duty,  of  the  prince  of  Orange  to  watch 
over  the  internal  politics  of  England,  on  account  of  the  near 
connection  which  his  own  birth  and  his  marriage  with  the 
presumptive  heir  had  created.  He  had,  in  &ct,  a  stronger 
motive  for  watching  the  councils  of  his  &ther-in-law  than  has 
generally  been  known.  The  king  was,  at  his  accession,  in 
his  fifty-fiflh  year,  and  had  no  male  children ;  nor  did  the 
queen's  health  give  much  encouragement  to  expect  them.  A 
scheme  was  formed  early  in  the  king's  reign  to  exclude  the 
princess  of  Orange  from  the  succession  in  favor  of  her  sister 
Anne,  in  the  event  of  the  latter's  conversion  to  the  Romish 
faith.  The  French  ministers  at  our  conrt,  Barillon  and  Bon- 
repos,  gave  ear  to  this  hardy  intrigue.  They  flattered  them- 
selves that  both  Anne  and  her  husband  were  favorably  dis^ 
posed.  But  in  this  they  were  wholly  mistaken.  No  one 
could  be  more  unconquerably  fixed  in  her  religion  than  that 
princess.  The  king  himself,  when  the  Dutch  ambassador, 
Van  Citera,  laid  before  him  a  document,  probably  drawn  np 
by  some  catholics  of  his  court,  in  which  these  audacious 
speculations  were  developed,  declared  his  indignation  at  so 
criminal  a  project.  It  was  not  even  in  his  power,  he  let  the 
prince  afterward  know  by  a  message,  or  in  that  of  parliament, 
according  to  the  principles  which  had  been  mamtained  in 
his  own  behalf,  to  change  the  fundamental  order  of  succession 
to  the  crown.  Nothing,  indeed,  can  more  forcibly  paint  the 
desperation  of  the  popish  faction  than  their  entertainment  of 
so  preposterous  a  scheme.  But  it  naturally  increased  the 
solicitude  of  William  about  the  intrigues  of  the  English  cab- 
inet It  does  not  appear  that  any  direct  overtures  were  made 
to  the  prince  of  Orange,  except  by  a  very  few  malcontents, 
till  the  embassy  of  Dykvelt  from  the  States  in  the  spring 
of  1687.  It  was  William's  object  to  ascertain,  tlirough  that 
minister,  the  real  state  of  parties  in  England.  Such  assur- 
atices  as  he  carried  back  to  Holland  gave  encouragement  to 
an  enterprise  that  would  have  been  equally  injudicious  and 
unwarrantable  without  them.  Danb^,  Halifax,  Nottingham, 
and  others  of  the  tory  as  well  as  whi^  factions,  enterad  into 
a  secret  correspondence  with  the  pnnce  of  Orange;  some 
from  a  ]*eal  attachment  to  the  constitutional  limitations  of 
monarchy ;  some  from  a  conviction  that,  without  open  apos- 
tasy from  the  protestant  faith,  they  could  never  obtain  from 
James  the  prizes  of  their  ambition.    This  must  have  been 
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the  predominant  motive  vrith  Lord  Churchill,  who  never 
gave  any  proof  of  solicitude  about  civil  liberty ;  and  his  in- 
fluence taught  the  princess  Anne  to  distinguish  her  interests 
from  those  of  her  father.  It  was  about  this  time,  also,  that 
even  Sunderland  entered  upon  a  mysterious  communication 
with  the  prince  of  Orange ;  but  whether  he  afterward  served 
his  present  master  only  to  betray  him,  as  has  been  generally 
believed,  or  sought  rather  to  propitiate,  by  clandestine  pro- 
fessions, one  who  might  in  the  course  of  events  become  such, 
is  not,  perhaps,  what  the  evidence  ali*eady  known  to  ,the 
world  will  enable  us  to  determine. 

§12.  The  dismissal  of  Rochester  was  followed  up,  at  no 
gi'eat  distance  of  time,  by  the  famous  declaration  for  liberty 
of  conscience,  suspending  the  execution  of  all  penal  laws  con- 
cerning religion,  and  freely  pardoning  all  offenses  against 
them,  in  as  full  a  manner  as  if  each  individual  had  been 
named.  He  declared,  also,  his  will  and  pleasure  that  the 
oaths  of  supremacy  and  allegiance,  and  the  several  tests  en- 
joined by  statutes  of  the  late  reign,  should  no  longer  be  re- 
quired of  any  one  before  his  admission  to  offices  of  trust. 
The  motive  of  this  declaration  was  not  so  much  to  relieve 
the  Roman  catholics  from  penal  and  incapacitating  statutes 
(which,  since  the  king's  accession  and  the  judgment  of  the 
court  of  king's  bench  in  favor  of  Hales,  were  virtually  at  an 
end),  as,  by  extending  to  the  protestant  dissenters  the  same 
full  measure  of  toleration,  to  enlist  under  the  standard  of 
arbitrary  power  those  who  had  been  its  most  intrepid  and 
steadiest  adversaries.  It  was  after  the  prorogation  of  par- 
liament that  he  had  begun  to  caress  that  party,  who  in  the 
first  months  of  his  reign  had  endured  a  continuance  of  their 
persecution.  But  the  clergy  in  general  detested  the  non-con- 
formists hardly  less  than  the  papists,  and  had  always  ab- 
hori*ed  the  idea  of  even  a  parliamentary  toleration.  The 
present  declaration  went  much  further  than  the  recognized 
prerogative  of  dispensing  with  prohibitory  statutes.  Instead 
of  removing  the  disability  from  individuals  by  letters  patent, 
it  swept  away  at  once,  in  efiect,  the  solemn  ordinances  of  the 
legislature.  There  was,  indeed,  a  reference  to  the  future  con- 
currence of  the  two  houses,  whenever  h^  should  think  it  con- 
venient for  them  to  meet,  but  so  expressed  as  rather  to  in- 
sult, than  pay  respect  to,  their  authonty.  And  no  one  could 
help  consiaering  the  declaration  of  a  similar  nature  just  pub? 
lished  in  Scotland  as  the  best  commentary  on  the  present. 
In  that  he  suspended  all  laws  against  the  Roman  catholics 
and  moderate   presbyterians,  ''by  his  sovereign  authority, 
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prerogative  royal,  and  absolate  power,  which  all  his  subjects 
were  to  obey  without  i-eserve ;"  and  its  whole  tenor  spoke, 
in  as  unequivocal  language  as  his  grandfather  was  accus- 
tomed to  use,  his  contempt  of  all  pretended  limitations  on 
his  will/  Though  the  constitution  of  Scotland  was  not  so 
well  balanced  as  our  own,  it  was  notorious  that  the  crown 
did  not  legally  possess  an  absolute  power  in  that  kingdom ; 
and  men  might  conclude  that,  when  he  should  think  it  less 
necessary  to  observe  some  measures  with  his  English  subjects, 
he  ^ould  address  them  in  the  same  strain. 

§  13.  Those,  indeed,  who  knew  by  what  course  his  favor 
was  to  be  sought,  did  not  hesitate  to  go  before  and  light 
him,  as  it  were,  to  the  altar  on  which  their  country's  liberty 
was  to  be  the  victim.  Many  of  the  addresses  which  fill  the 
columns  of  the  London  Oassette  in  1087,  on  occasion  of  the 
declaration  of  indulgence,  flatter  the  king  with  assertions  of 
his  dispensing  power.  These  addresses,  which,  to  the  num- 
ber of  some  hundreds,  were  sent  up  from  every  description 
of  pereons,  the  clergy,  the  non-conformists  of  all  denomina- 
tions, the  grand  juries,  the  justices  of  the  peace,  the  corpora- 
tions, the  inhabitants  of  towns,  in  consequence  of  the  decla- 
ration, aiford  a  singular  contrast  to  what  we  know  of  the  pre- 
vailing dispositions  of  the  people  in  that  year,  and  of  their 
general  abandonment  of  the  king's  cause  before  the  end  of 
the  next.  But  we  should  have  cause  to  blush  for  the  servile 
hypocrisy  of  our  ancestora,  if  there  were  not  good  reason  to 
believe  that  these  addresses  were  sometimes  the  work  of  a 
small  minority  in  the  name  of  the  rest.  It  was,  however,  very 
natural  that  they  should  deceive  the  court.  The  catholics 
were  eager  for  that  security  which  nothing  but  an  act  of  the 
legislature  could  afford ;  and  James,  who,  as  well  as  his  min- 
ister, had  a  strong  aversion  to  the  measure,  seems,  about  the 
latter  end  of  the  summer  of  1687,  to  have  made  a  sudden 
change  in  his  scheme  of  goveniment,  and  resolved  once  more 
to  try  the  disposition  of  a  parliament.  For  this  purpose, 
having  dissolved  that  from  which  he  could  expect  nothing 
hostile  to  the  church,  he  set  himself  to  manage  the  election 
of  another  in  such  a  manner  as  to  insui*e  his  main  object,  the 
security  of  the  Romish  religion.' 

§  14.  "His  first  care,"  says  his  biographer  Innes,"was  to 
purge  the  coi*porations  from  that  leaven  which  was  in  dan- 
ger of  corrupting  the  whole  kingdom ;  so  he  appointed  cer- 

1  Ralph,  943.    Hazore,  11.,  907. 

*  The  procltimatioQ  for  a  new  parliament  came  oat  Sept  21,  ItfSS.  The  king  in- 
tended to  create  new  peers  enoagh  to  inBore  the  repeal  of  the  t«8t 
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tain  regulators  to  inspect  the  conduct  of  several  borough 
towns,  to  correct  abuses  where  it  was  practicable,  and  where 
not,  by  forfeiting  their  charters,  to  turn  out  such  rotten  mem- 
ber as  infected  the  rest."  This  endeavor  to  violate  the  le- 
gal rights  of  electora,  as  well  as  to  take  away  other  vested 
franchises,  by  new-modeling  corporations  through  comniis^ 
sions  granted  to  regulators,  was  the  most  capital  delinquen- 
cy of  the  king's  government ;  because  it  tended  to  preclude 
any  reparation  for  the  rest,  and  directly  attacked  the  fun- 
damental constitution  of  the  state.  But,  like  all  his  other 
measures,  it  displayed  not  more  ill-will  to  the  libeiti^s  of 
the  nation  than  inability  to  overthrow  them.  The  catholics 
were  so  small  a  body,  and  so  weak,  especially  in  corporate 
towns,  that  the  whole  effect  produced  by  the  regulators  was 
to  place  municipal  power  and  trust  in  the  hands  of  the  non- 
conformists, those  precarious  and  unfaithful  allies  of  the 
court,  whose  resentment  of  past  oppression,  hereditary  at- 
tachment to  popular  principles  of  government,  and  inveter- 
ate abhorrence  of  popery,  were  not  to  be  effaced  by  an  un- 
natural coalition.  Hence,  though  they  availed  themselves, 
and  surely  without  reproach,  or  the  toleration  held  out  to 
them,  and  even  took  the  benefit  of  the  scheme  of  regulation, 
so  as  to  fill  the  corporation  of  London  and  many  others,  they 
^ere  too  much  of  Englishmen  and  prbtestants  for  the  pur- 
poses of  the  court.  The  wiser  part  of  the  churchmen  made 
secret  overtures  to  their  party ;  and  by  assurances  of  a  tol- 
eration, if  not  also  of  a  comprehension  within  the  Anglican 
pale,  won  them  over  to  a  hearty  concurrence  in  the  great 
project  that  was  on  foo^.  The  king  found  it  necessary  to 
descend  so  much  from  the  haughty  attitude  he  had  taken  at 
the  outset  of  his  reign,  as  personally  to  solicit  men  of  rank 
and  local  influence  for  their  votes  on  the  two  great  measures 
of  regaling  the  test  and  penal  laws.  The  country  gentle- 
men, in  their  different  counties,  were  tried  with  circular  ques- 
tions, whether  they  would  comply  with  the  king  in  their 
elections,  or,  if  themselves  chosen,  in  parliament.  Those  who 
refused  such  a  promise  were  erased  from  the  lists  of  justices 
and  deputy  lieutenants.  Yet  his  biographer  admits  that  he 
received  little  encouragement  to  proceed  in  the  experiment 
of  a  parliament ;  and  it  is  said  by  the  French  ambassador 
that  evasive  answers  were  returned  to  these  questions,  with 
such  uniformity  of  expression  as  indicated  an  alarming  de- 
gree of  concert. 

§  15.  It  is  unnecessary  to  dwell  on  circumstances  so  well 
known  as  the  expulsion  of  the  fellows  of  Magdalen  College. 
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It  was  less  extensively  misobievons  than  the  new-modeling 
of  corporations,  bat  perhaps  a  more  glaring  act  of  despot- 
ism. For  though  the  crown  had  been  accustomed  from  th^ 
time  of  the  Reformation  to  send  very  peremptory  commands 
to  ecclesiastical  foundations,  and  even  to  dispense  with  their 
statutes  at  discretion,  with  so  little  resistance  that  few  seem- 
ed to  doubt  of  its  prerogative;  though  Elizabeth  would 
probably  have  treated  the  fellows  of  any  college  much  in 
the  same  manner  as  James  IL,  if  they  had  proceeded  to  an 
election  in  defiance  of  her  recommendation,  yet  the  right 
was  not  the  less  clearly  theira,  and  the  struggles  of  a  century 
would  have  been  thrown  away  if  James  II.  was  to  govern  as 
the  Tudors.  or  even  as  his  father  and  grandfather  had  done 
before  him.  And  though  Parker,  bishop  of  Oxford,  the  first 
president  whom  the  ecclesiastical  commissioners  obtruded 
on  the  college,  was  still  nominally  a  protestant,  his  succes- 
sor Giffard  was  an  avowed  member  ot  the  church  of  Rome. 
The  college  was  filled  with  persons  of  the  same  persuasion ; 
mass  was  said  in  the  chapel,  and  the  established  religion  was 
excluded  with  a  degree  of  open  force  which  entirely  took 
away  all  security  for  its  preservation  in  any  other  place. 
This  latter  act,  especially,  of  the  Magdalen  drama,  in  a  still 
greater  degree  than  the  nomination  of  Massey  to  the  dean- 
ery of  Christ  Church,  seems  a  decisive  proof  that  the  king's 
repeated  promises  of  contenting  himself  with  a  toleration  of 
his  own  religion  would  have  yielded  to  his  insuperable  big- 
otiy  and  the  zeal  of  his  confessor. 

§  16.  The  infatuated  monarch  was  irritated  by  that  which 
he  should  have  taken  as  a  terrible  \f  arning,  this  resistance  to 
his  will  from  the  university  of  Oxford.  That  sanctuary  of 
pure,  unspotted  loyalty,  as  some  would  say — that  sink  of  all 
that  was  most  abject  in  servility,  as  less  courtly  tongues 
might  murmur — the  university  of  Oxford,  which  had  but 
four  short  years  back,  by  a  solemn  decree  in  convocation, 
poui*ed  forth  anathemas  on  all  who  had  doubted  the  divine 
right  of  monarchy,  or  asserted  the  privileges  of  subjects 
against  their  sovereigns,  which  had  boasted  in  its  addresses 
of  an  obedience  without  any  restnctions  or  limitations,  which 
but  receqtly  had  seen  a  known  convert  to  popery,  and  a  per- 
son disqualified  in  other  ways,  installed  by  the  chapter  with- 
out any  remonstrance  in  the  deanery  of  Christ  Church,  was 
now  the  scene  of  a  firm  though  temperate  opposition  to  the 

*  This  Is  the  only  groond  to  be  taken  io  the  great  case  of  Magdalen  College,  aa  in 
that  of  Frands,  at  Cambridge,  a  little  earlier;  for  the  precedents  of  dispensing  with 
college  statotes  by  the  royal  aothority  were  namerons. 
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king's  positive  command,  and  soon  after  the  willing  instru- 
ment of  his  ruin.  In  vain  the  pamphleteers,  on  the  side  of 
the  court,  upbraided  the  clergy  with  their  apostasy  from  the 
principles  they  had  so  much  vaunted*  The  imputation  it 
was  hard  to  repel ;  but,  if  they  could  not  retract  tueir  courae 
without  shame,  they  could  not  continue  in  it  without  destruc- 
tion. They  were  driven  to  extremity  by  the  order  of  May  4, 
1688,  to  read  the  declaration  of  indulgence  in  their  churches. 
This,  as  is  well  known^  met  with  great  resistance,  and,  by  in- 
ducing the  primate  and  six  other  bishops  to  present  a  peti- 
tion to  the  king  against  it,  brought  on  that  famous  prosecu- 
tion which,  more  perhaps  than  all  his  former  actions,  cost 
him  the  allegiance  of  the  Anglican  church.  The  proceed- 
ings upon  the  trial  of  those  prelates  are  so  familiar  as  to  re- 
quire no  paiticular  notice.  What  is  most  worthy  of  remark 
is,  that  the  very  party  who  had  most  extolled  the  royal  pre- 
rogative, and  often  in  such  terms  as  if  all  limitations  of  it 
were  only  to  subsist  at  pleasure,  became  now  the  instil- 
ments of  bringing  it  down  within  the  compass  and  control 
of  the  law.  If  the  king  had  a  right  to  suspend  the  execution 
of  statutes  by  proclamation,  the  bishops'  petition  might  not 
indeed  be  libelous,  but  their  disobedience  and  that  of  the 
clergy  could  not  be  warranted ;  and  the  principal  argument 
both  of  the  bar  and  the  bench  rested  on  the  great  question 
of  that  prerogative. 

The  king,  meantime,  was  blindly  hurrying  on  at  the  insti- 
gation of  his  own  pride  and  bigotry,  and  of  some  ignorant 
priests ;  confident  in  the  fancied  obedience  of  the  church,  and 
m  the  hollow  support  of  the  dissenters,  after  all  his  wiser ' 
counselors,  the  catholic  peers,  the  nuncio,  perhaps  the  queen 
herself,  had  grown  sensible  of  the  danger,  and  solicitous  for 
temporizing  measures.  He  had  good  reason  to  perceive  that 
neither  the  fleet  nor  the  army  could  be  relied  upon ;  to  cash- 
ier the  most  rigidly  protestant  officers,  to  drafb  Irish  troops 
into  the  regiments,  to  place  all  impoitant  commands  in  the 
hands  of  catholics,  were  difficult  and  even  desperate  meas- 
ures, which  rendered  his  designs  more  notorious,  without  ren- 
dering them  more  feasible.  It  is  among  the  most  astonish- 
ing parts  of  this  unhappy  sovereign's  impolicy,  that  he  some- 
times neglected,  even  oifended,  never  steadily  and  sufficiently 
courted,  the  sole  ally  that  could  by  possibility  have  co-oper- 
ated in  his  scheme  of  government.  In  his  brother's  reign 
James  had  been  the  most  obsequious  and  unhesitating^  serv- 
ant of  the  French  king.  Before  his  own  accession,  his  first 
step  was  to  implore,  through  Barillon,  a  continuance  of  that 
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support  and  protection,  without  which  he  could  undertake 
nothing  which  he  had  designed  in  favor  of  the  catholics.  He 
received  a  present  of  500,000  livres  with  tears  of  gratitude; 
and  telling  the  ambassador  he  had  not  disclosed  his  real  de- 
signs to  his  ministers,  pressed  for  a  strict  alliance  with  Louis, 
as  the  means  of  accomplishing  them.  Yet,  with  a  strange 
inconsistency,  he  drew  off  gradually  from  these  professions, 
and  not  only  kept  on  rather  cool  terms  with  France  during 
pait  of  his  reign,  but  sometimes  played  a  double  game  by 
treating  of  a  league  with  Spain. 

§  17.  The  secret  of  this  uncertain  policy,  which  has  not 
been  well  known  till  very  lately,  is  to  be  found  in  the  king's 
character.  James  had  a  real  sense  of  the  dignity  pertaining 
to  a  king  of  England,  and  much  of  the  national  pride  as  well 
as  that  of  his  rank.  He  felt  the  degradation  of  impoituning 
an  equal  sovereign  for  money,  which  Louis  gave  less  fi'e- 
quently  and  in  smaller  measure  than  it  was  demanded.  It 
is  natural  for  a  proud  man  not  to  love  those  before  whom 
he  has  abased  hmiself.  James,  of  frugal  habits,  and  master 
of  a  great  revenue,  soon  became  more  indifferent  to  a  Fi-encU 
pension.  Nor  was  he  insensible  to  the  reproach  of  Europe, 
that  he  was  grown  the  vassal  of  France  and  had  taraished 
the  lustre  of  the  English  crown.  *Had  he  been  himself  prot- 
cstant,  or  his  subjects  catholic,  he  would  probably  have  ^iv- 
en  the  reins  to  that  jealousy  of  his  ambitious  neighbor,  which, 
even  in  his  peculiar  circumstances,  restrained  him  from  the 
most  expedient  course ;  I  mean  expedient,  on  the  hypothesis 
that  to  overthrow  the  civil  and  religious  institutions  of  his 
people  was  to  be  the  main  object  of  his  reign.  It  is  probable 
thsit  a  more  ingenuous  policy  in  the  couit  of  Whitehall,  by 
determining  the  king  of  France  to  declare  war  sooner  on 
Holland,  would  have  prevented  the  expedition  of  the  prince 
of  Orange. 

§  18.  The  latter  continued  to  receive  strong- assurances  of 
attachment  from  men  of  rank  in  England,  but  wanted  that 
direct  invitation  to  enter  the  kingdom  with  force  which  he 
required  both  for  his  security  and  his  justification.  No  men 
who  thou<|ht  much  about  their  country's  interests  or  their 
own  would  be  hasty  in  venturing  on  so  awful  an  enterpnse. 
The  punishment  and  ignominy  of  treason,  the  reproach  of 
history,  too  often  the  sworn  slave  of  fortune,  awaited  its  fail- 
ure. Thus  Halifax  and  Nottingham  found  their  conscience 
or  their  courage  unequal  to  the  crisis,  and  drew  back  from 
the  hardy  conspiracy  that  produced  the  Revolution.  Nor, 
perhaps,  would  the  seven  eminent  pei-sons,  whose  names  are 
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subscribed  to  the  invitation  a<ldi*essed  on  the  30th  of  June, 
1688,  to  the  prince  of  Orange — the  earls  of  Danby,  Shrews- 
bury, and  Devonshire,  lord  Lumley,  the  bishop  of  London, 
Mr.  Henry  Sidney,  and  admiral  Kussell — have  committed 
themselves  so  far,  if  the  recent  birth  of  a  prince  of  Wales 
had  not  made  some  measures  of  force  absolutely  necessary 
for  the  common  interests  of  the  nation  and  the  prince  of 
Orange.  It  can  not  be  said  without  absurdity  that  James 
was  guilty  of  any  offense  in  becoming  father  of  this  child ; 
yet  it  was  evidently  that  which  rendered  his  other  offenses 
inexpiable.  He  was  now  considerably  advanced  in  life ;  and 
the  decided  resistance  of  his  subjects  made  it  improbable 
that  he. could  do  much  essential  injury  to  the  established 
constitution  during  the  remainder  of  it.  The  mere  certainty 
of  all  reverting  to  a  protestant  heir  would  be  an  effectual 
guaranty  of  the  Anglican  church.  But  the  birth  of  a  son  to 
be  nursed  in  the  obnoxious  bigotry  of  Rome,  the  prospect 
of  a  regency  under  the  queen,  so  deeply  implicated,  accord- 
ing, to  common  report,  in  the  schemes  of  this  reign,  made 
every  danger  appear  more  terrible.  From  the  moment  that 
the  queen's  pregnancy  was  announced,  the  catholics  gave 
way  to  enthusiastic,  unrepressed  exultation ;  and,  by  the  con- 
fidence with  which  they  prophesied  the  birth  of  an  heir,  fur- 
nished a  pretext  for  the  suspicions  which  a  disappointed  peo- 
ple began  to  entertain.  These  suspicions  were  very  general : 
they  extended  to  the  highest  ranks,  and  are  a  conspicuous 
instance  of  that  prejudice  which  is  chiefly  founded  on  our 
wishes.  Lord  Danby,  in  a  letter  to  William,  of  March  27, 
insinuates  his  doubt  of  the  queen's  pregnancy.  Afler  the 
child's  birth,  the  seven  subscribers  to  the  association  inviting 
the  prince  to  come  over,  and  pledging  themselves  to  join 
him,  say  that  not  one  in  a  thousand  believe  it  to  be  the 
queen's;  lord  Devonshire  separately  held  language  to  the 
same  effect.  The  princess  Anne  talked  with  little  restraint 
of  her  suspicions,  and  made  no  scruple  of  imparting  them  to 
her  sister.  Though  no  one  can  hesitate  at  present  to  ac- 
knowledge that  the  prince  of  Wales's  legitimacy  is  out  of  all 
question,  there  was  enough  to  raise  a  reasonable  apprehension 
in  the  presumptive  heir,  that  a  party  not  really  very  scrupu- 
lous, and  through  religious  animosity  supposed  to  be  still  less 
so,  had  been  induced  by  the  undoubted  prospect  of  advan- 
tage to  draw  the  king,  who  had  been  wholly  tneir  slave,  into 
one  of  those  frauds  which  bigotry  might  call  pious. 

§  19.  The  great  event,  however,  of  what  has  been  emphat- 
ically denommated,  in  the  language  of  our  public  acts,  the 
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Glorions  Revolution,  stands  in  need  of  no  vulgar  credulity, 
no  mistaken  prejudice,  for  its  support.  It  can  only  rest  on 
the  basis  of  a  liberal  theory  of  government,  which  looks  to 
the  public  good  as  the  great  end  for  which  positive  laws 
and  the  constitutional  order  of  states  have  been  instituted. 
It  can  not  be  defended  without  rejecting  the  slavish  prin- 
ciples of  absolute  obedience,  or  even  that  pretended  modi- 
fication of  them  which  imagines  some  extreme  case  of  intol- 
erable tyranny,  some,  as  it  were,  lunacy  of  despotism,  as  the 
only  plea  and  palliation  of  resistance.  Doubtless  the  ad- 
ministration of  James  IL  was  not  of  this  nature.  Doubtless 
he  was  not  a  Caligula,  or  a  Commodus,  or  an  Ezzelin,  or  a 
Galeazzo  Sforza,  or  a  Christiem  II.  of  Denmark,  or  a  Charles 
IX.  of  France,  or  one  of  those  almost  innumerable  tpants 
whom  men  have  endured  in  the  wantonness  of  nnhmited 
power.  No  man  had  been  deprived  of  his  liberty  by  any 
illegal  watrant.  No  man,  except  in  the  single  though  very 
important  instance  of  Magdalen  College,  had  been  despoiled 
of  his  property.  I  must  also  add  that  the  government  of 
James  II.  will  lose  little  by  comparison  with  that  of  his  fa- 
ther. The  judgment  in  favor  of  his  prerogative  to  dispense 
with  the  test  was  far  more  according  to  received  notions  of 
law,  far  less  injurious  and  unconstitutional,  than  that  which 
save  a  sanction  to  ship-money.  The  injunction  to  read  the 
declaration  of  indulgence  in  churches  was  less  offensive  to 
scrupulous  men  than  the  similar  command  to  read  the  decla- 
ration of  Sunday  sports  in  the  time  of  Charles  I.  Nor  was 
any  one  punished  for  a  refusal  to  comply  with  the  one;  while 
the  prisons  had  been  filled  with  those  who  had  disobeyed 
the  other.  Nay,  what  is  more,  there  are  much  stronger  pre- 
sumptions of  the  father's  than  of  the  son's  intention  to  lay 
aside  parliaments,  and  set  up  an  avowed  despotism.  It  is, 
indeed,  amusing  to  observe  that  many  who  scarcely  put 
bounds  to  their  eulogies  of  Charles  I.  have  been  content  to 
abandon  the  cause  of  one  who  had  no  faults  in  his  pablic 
conduct  but  such  as  seemed  to  have  come  by  inheritance. 
The  characters  of  the  father  and  son  were  very  closely  simi- 
lar; both  proud  of  their  judgment  as  well  as  their  station, 
and  still  more  obstinate  in  their  understanding  than  in  their 
purpose;  both  scrupulously  conscientious  in  certain  great 
points  of  conduct,  to  the  sacrifice  of  that  power  which  they 
had  preferred  to  every  thing  else :  the  one  far  superior  in 
relish  for  the  arts  and  for  polite  letters,  the  other  more  dili- 
gent and  indefatigable  in  business ;  the  father  exempt  from 
those  vices  of  a  court  to*  which  the  son  was  too  long  addict- 
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ed ;  not  so  harah,  perhaps,  or  prone  to  severity  in  his  temper, 
but  inferior  in  general  sincenty  and  adherence  to  his  word. 
They  were  both  equally  unfitted  for  the  condition  in  which 
they  were  meant  to  stand — the  limited  kings  of  a  wise  and 
free  people,  the  chiefs  of  the  £nglish  commonwealth. 

The  most  plausible  argument  against  the  necessity  of  so 
violent  a  remedy  for  public  grievances  as  the  abjuration  of 
allegiance  to  a  reigning  sovereign  was  one  that  misled  half 
the  nation  in  that  age,  and  is  still  sometimes  insinuated  by 
those  whose  pity  for  the  misfortunes  of  the  house  of  Stuart 
appears  to  predominate  over  every  other  sentiment  which 
the  history  of  the  revolution  should  excite.  It  was  alleged 
that  the  constitutional  mode  of  redress  by  parliament  was 
not  taken  away ;  that  the  king's  attempts  to  obtain  promises 
of  support  from  the  electors  and  probable  representatives 
showed  his  intention  of  calling  one ;  that  the  writs  were  in 
fact  ordered  before  the  prince  of  Orange's  expedition ;  that 
after  the  invader  had  reached  London,  James  still  offered  to 
refer  the  terms  of  i*econciliation  with  his  people  to  a  free  par- 
liament, though  he  could  have  no  hope  of  evading  any  that 
might  be  proposed ;  that  by  reversing  illegal  judgments,  by 
annulling  unconstitutional  dispensations,  by  remstating  those 
who  had  been  unjustly  dispossessed,  by  punishing  wicked  ad- 
visers— above  all,  by  passmg  statutes  to  restrain  the  excess- 
es and  cut  off  the  dangerous  prerogatives  of  the  monarchy  (as 
efficacious,  or  more  so,  than  the  bfll  of  rights  and  other  meas- 
ures that  followed  the  revolution),  all  risk  of  abitrary  power, 
or  of  injury  to  the  established  religion,  mi^ht  have  been  pre- 
vented, without  a  violation  of  that  hereditaiy  right  which 
was  as  fundamental  in  the  constitution  as  any  of  the  sub- 
ject's privileges.  It  was  not  necessary  to  enter  upon  the 
delicate  problem  of  absolute  non-resistance,  or  to  deny  that 
the  conservation  of  the  whole  was  paramount  to  all  positive 
laws.  The  question  to  be  proved  was,  that  a  regard  to  this 
general  safety  exacted  the  means  employed  in  the  revolu- 
tion, and  constituted  that  extremity  which  could  alone  jus- 
tify such  a  deviation  from  the  standard  rules  of  law  and  re- 
ligion. 

It  is  evidently  true  that  James  had  made  very  little  prog- 
ress, or,  rather,  experienced  a  signal  defeat,  in  his  endeavor 
to  place  the  professors  of  his  own  religion  on  a  firm  and  hon- 
orable basis.  There  seems  the  strongest  reason  to  believe 
that,  far  from  reaching  his  end  through  the  new  parliament, 
he  would  have  experienced  those  warm  assaults  on  the  ad- 
ministration which  generally  distinguished  the  house  of  com- 
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mons  under  his  father  and  brother.  Bat  as  he  was  in  no 
want  of  money,  and  had  not  the  temper  to  endure  what  be 
thought  the  language  of  republican  faction,  we  may  be  equal- 
ly sure  that  a  short  and  angry  session  would  have  ended 
with  a  more  decided  resolution  on  his  side  to  goTem  in  fu- 
ture without  such  impracticable  counselors.  The  doctrine 
imputed  of  old  to  lord  Strafford — that,  after  trying  the  good- 
will of  parliament  in  vain,  a  king  was  absolved  from  the  legal 
maxims  of  government — ^was  always  at  the  heart  of  the  Stu- 
arts. His  army  was  numerous,  according  at  least  to  English 
notions;  he  had  already  begun  to  fill  it  with  popish  o^cen 
and  soldiers ;  the  militia,  though  less  to  be  depended  on,  was 
under  the  command  of  lord  and  deputy  lieutenants  carefully 
selected ;  above  all,  he  would  at  the  last  have  recourse  to 
France ;  and  though  the  experiment  of  bringing  over  Freoch 
troops  was  very  hazardous,  it  is  difficult  to  say  that  he  might 
not  nave  succeeded,  with  all  these  means,  in  jpreventing  or 
putting  down  any.  concerted  insurrection.  But  at  least  tho 
renewal  of  civil  bloodshed  and  the  anarchy  of  rebellion  seem- 
ed to  be  the  alternative  of  slavery,  if  William  had  never 
earned  the  just  title  of  our  deliverer.  It  is  still  more  ev- 
ident that,  after  the  invasion  had  taken  place,  and  a  general 
defection  had  exhibited  the  king's  inability  to  resist,  there 
could  have  been  no  such  compromise  as  the  tories  fondly 
expected,  no  legal  and  peaceable  settlement  in  what  they 
called  a  free  parliament,  leaving  James  in  the  real  and  rec- 
ognized possession  of  his  constitutional  prerogatives.  Those 
who  have  grudged  William  lU.  the  laurels  tnathe  won  for 
our  service  are  ever  prone  to  insinuate  that  his  unnatural 
ambition  would  be  content  with  nothing  less  than  the  crown, 
instead  of  returning  to  his  country  afler  he  had  convinced 
the  king  of  the  error  of  his  counsels,  and  obtained  securities 
for  the  religion  and  liberties  of  England.  The  hazard  of  the 
enterprise,  and  most  hazardous  it  truly  was,  was  to  have  been 
his ;  the  profit  and  advantage  our  own.  I  do  not  know  that 
William  absolutely  expected  to  place  himself  on  the  throne, 
because  he  could  hardly  anticipate  that  James  would  so  pre- 
cipitately abandon  a  kingdom  wherein  he  was  acknowledged, 
and  had  still  many  adherents.  But  undoubtedly  he  mn8t,in 
consistency  with  his  magnanimous  designs,  have  determined 
to  place  England  in  its  natural  station,  as  a  paity  in  the  great 
alliance  against  the  power  of  Louis  XIV.  To  this  one  object 
of  securing  the  liberties  of  Europe,  and  chiefly  of  his  own 
country,  the  whole  of  his  heroic  life  was  directed  with  nn- 
deviating,  undisheartened  firmness.     He  had  in  view  no  dis- 
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tant  pi-ospect,  when  the  entire  Buccession  of  the  Spanish  mon* 
archy  would  be  claimed  by  that  insatiable  prince,  whose  re- 
Dunciation  at  the  treaty  of  the  Pyrenees  was  already  main- 
tained to  be  invalid.  Against  the  present  aggressions  and 
fiitare  schemes  of  this  neighbor  the  league  of  Augsburg  had 
jast  been  concluded.  England,  a  free,  a  protestaut,  a  mari- 
time kingdom,  would,  in  her  natural  position,  as  a  rival  of 
France,  and  deeply  concerned  in  the  independence  of  the 
Netherlands,  become  a  leading  member  of  this  confederacy. 
But  the  sinister  attachments  of  the  house  of  Stuart  had  long 
diverted  her  from  her  true  interests,  and  rendered  her  coun- 
cils disgracefully  and  treacherously  subservient  to  those  of 
Louis.  It  was  therefore  the  main  object  of  the  prince  of  ' 
Orange  to  strengthen  the  alliance  by  the  vigorous  co-opera- 
tion of  this  kingdom;  and  with  no  other  view,  the  emperor, 
and  even  the  pope,  had  abetted  his  undertaking.  But  it  was 
impossible  to  imagine  that  James  would  have  come  with  sin- 
cerity into  measures  so  repugnant  to  his  predilections  and 
interests.  What  better  could  be  expected  than  a  recurrence 
of  that  false  and  hollow  system  which  had  betrayed  Europe 
and  dishonored  England  under  Charles  II. ;  or,  rather,  would 
not  the  sense  of  injury  and  thralldom  have  inspired  still  more 
deadly  aversion  to  the  cause  of  those  to  whom  he  must  have 
ascribed  his  humiliation  ?  There  was  as  little  reason  to  hope 
that  he  would  abandon  the  long-cherished  schemes  of  arbi- 
trary power,  and  the  sacred  interests  of  his  own  faith. 

§  20.  In  the  Revolution  of  1688  there  was  an  unusual  com- 
bination of  favonn^  circumstances,  and  some  of  the  most 
important,  such  as  th^  king's  sudden  flight,  not  within  prior 
calculation,  which  renders  it  no  precedent  for  other  times 
and  occasions  in  point  of  expediency,  whatever  it  may  be  in 
point  of  justice.  Resistance  to  tyranny  by  overt  rebellion 
incurs  not  only  the  risks  of  failure,  but  those  of  national 
impoverishment  and  confusion,  of  vindictive  retaliation,  and 
such  aggressions  (perhaps  inevitable)  on  private  right  and 
liberty  as  render  the  name  of  revolution  and  its  adherents 
odious.  Those,  on  the  other  hand,  who  call  in  a  powerful 
neighbor  to  protect  them  fi*om  domestic  oppression,  may 
too  often  expect  to  realize  the  horse  of  the  fable,  and  endure 
a  subjection  more  severe,  permanent,  and  ignominious,  than 
what  they  shake  off.  But  the  revolution  effected  by  Wil- 
liam m.  united  the  independent  character  of  a  national  act 
with  the  regularity  and  the  coercion  of  anarchy  which  be- 
long to  a  military  invasion.  The  United  Provinces  were 
not  such  a  foreign  potentate  as  could  pnt  in  jeopardy  the 
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independence  of  England ;  nor  conld  his  army  have  main- 
tained itself  against  the  inclinations  of  the  kingdom,  thoagh 
it  was  sufficient  to  repress  any  turbulence  that  would  natu- 
rally attend  so  extraordinary  a  crisis.  Nothing  was  done  by 
the  multitude;  no  new  men,  either  soldiers  or  demagogues, 
had  their  talents  brought  forward  by  this  rapid  and  pacific 
revolution ;  it  cost  no  blood,  it  violated  no  right,  it  was 
hardly  to  be  traced  in  the  course  of  justice;  the  formal  and 
exterior  character  of  the  monarchy  remained  nearly  the  same 
in  so  complete  a  regeneration  of  its  spirit  Few  nations  can 
hope  to  ascend  up  to  the  sphere  of  a  just  and  honorable  lib- 
erty, especially  when  long  use  has  made  the  track  of  obedi- 
ence familiar,  and  they  have  learned  to  move  as  it  were  only 
by  the  clank  of  the  chain,  with  so  little  toil  and  hardship. 
We  reason  too  exclusively  from  this  peculiar  instance  of 
1088,  when  we  hail  the  fearful  struggles  of  other  revolutions 
with  a  sanguine  and  confident  sympathy.  Nor  is  the  only 
eiTor  upon  this  side.  For,  as  if  the  inveterate  and  canker- 
ous ills  of  a  commonwealth  could  be  extii*pated  with  no  loss 
and  suffering,  we  are  oflen  prone  to  abandon  the  popular 
cause  in  agitated  nations  with  as  much  fickleness  as  we  em- 
braced it,  when  we  find  that  intemperance,  iiTegularity,  and 
confusion,  from  which  great  revolutions  are  very  seldom  ex- 
empt. These  ai*e  indeed  so  much  their  usual  attendants,  the 
reaction  of  a  self-deceived  multitude  is  so  probable  a  con- 
sequence, the  general  prospect  of  success  in  most  cases  so 
precarious,  that  wise  and  good  men  are  more  likely  to  hesi- 
tate too  long,  than  to  rush  forward  too  eagerly.  Yet, "  what- 
ever be  the  cost  of  this  noble  liberty,  ^e  must  be  content  to 
pay  it  to  Heaven."* 

It  is  unnecessary  even  to  mention  those  circumstances  of 
this  great  event  which  are  minutely  known  to  almost  all  my 
readera.  They  were  all  eminently  favorable  in  their  efiect 
to  the  regeneration  of  our  constitution ;  even  one  of  tempo- 
rary inconvenience,  namely,  the  return  of  James  to  London, 
after  his  detention  by  the  fishermen  near  Feversham.  This, 
as  Burnet  has  observed,  and  as  is  easily  demonstrated  by 
the  writings  of  that  time,  gave  a  difierent  color  to  the  state 
of  affairs,  and  raised  up  a  party  which  did  not  before  exist, 
or  at  least  was  too  disheartened  to  show  itself.  His  first 
desertion  of  the  kingdom  had  disgusted  every  one,  and  might 
be  construed  into  a  voluntary  cession.  But  his  return  to  as- 
sume again  the  ^overament  put  William  under  the  necessi- 
ty of  using  that  intimidation  which  awakened  the  mistaken 
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sympathy  of  a  generous  people.  It  made  his  subseqaent 
flight,  though  oertainly  oot  what  a  man  of  courage  enough 
to  give  his  better  judgment  free  play  would  have  chosen, 
appear  excusable  and  defensive.  It  brought  out  too  glar- 
ingly, I  mean  for  the  satisfaction  of  prejudiced  minds,  the 
undeniable  fact,  that  the  two  houses  of  convention  deposed 
and  expelled  their  sovereign.  Thus  the  great  schism  of  the 
Jacobites,  though  it  must  otherwise  have  existed,  gained  its 
chief  strength ;  and  the  revolution,  to  which  at  the  outset  a 
coalition  of  whigs  and  tories  had  conspired,  became,  in  its 
final  result,  in  the  settlement  of  the  crown  upon  William  and 
Mary,  almost  entii*ely  the  work  of  the  former  party. 

But  while  the  position  of  the  new  government  was  thus 
rendered  less  secure,  by  narrowing  the  basis  of  public  opin- 
ion whereon  it  stood,  the  liberal  principles  of  policy  which 
the  whigs  had  espoused  became  incomparably  more  power- 
ful, and  were  necessarily  involved  in  the  continuance  of  the 
revolution  settlement.  The  ministers  of  William  III.  and  of 
the  house  of  Brunswick  had  no  choice  but  to  respect  and 
countenance  the  doctrines  of  Locke,  Hoadley,  and  Moles- 
worth.  The  assertion  of  passive  obedience  to  the  crown 
grew  obnoxious  to  the  crown  itself.  Our  new  line  of  sover- 
eigns scarcely  ventured  to  hear  of  their  hereditary  right, 
and  dreaded  the  cup  of  flattery  that  was  drugged  with  poi- 
son. This  was  the  greatest  change  that  affected  our  mon- 
SkYchy  by  the  fall  of  the  house  of  Stuart.  The  laws  were  not 
so  materially  altei'ed  as  the  spirit  and  sentiments  of  the  peo- 
ple. Hence  those  who  look  only  at  the  foimer  have  been 
prone  to  underrate  the  magnitude  of  this  revolution.  The 
fundamental  maxims  of  the  constitution,  both  as  they  regard 
the  king  and  the  subject,  may  seem  nearly  the  same ;  but 
the  disposition  with  which  they  were  received  and  interpi-eted 
was  entirely  different. 

§  21.  It  was  in  this  turn  of  feeling,  in  this  change,  if  I  may 
so  say,  of  the  heai*t,  far  more  than  in  any  positive  statutes 
and  improvements  of  the  law,  that  I  consider  the  Revolution 
to  have  been  eminently  conducive  to  our  freedom  and  pros- 
perity. Laws  and  statutes  as  remedial — nay,  more  closely 
iimitmg  the  prerogative  than  the  bill  of  rights  and  act  of 
settlement — might  possibly  have  been  obtained  from  James 
himself,  as  the  price  of  his  continuance  on  the  throne,  or  from 
his  family  as  that  of  their  restoration  to  it.  But  what  the 
Revolution  did  for  us  was  this :  it  broke  a  spell  that  had 
charmed  the  nation.  It  cut  up  by  the  roots  all  that  theory 
of  indefeasible  right,  of  paramount  prerogative,  which  had 
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pat  the  crown  in  continual  opposition  to  the  people.  A  con- 
tention had  now  subsisted  for  five  hundred  years,  but  paTtic- 
ularly  during  the  last  four  i-eigns,  against  the  aggressioos 
of  arbitrary  power.  The  sovereigns  of  this  country  had 
never  patiently  endui^d  the  control  of  parliament ;  nor  was 
it  natural  for  them  to  do  so,  while  the  two  houses  of  parlia- 
ment appeared  historically,  and  in  legal  lang^uage,  to  derive 
their  existence  as  well  as  privileges  from  the  crown  itsell 
They  had  at  their  side  the  pliant  lawyers,  who  held  the  pre- 
rogative to  be  uncontrollable  by  statutes,  a  doctrine  of  iUelf 
destructive  to  any  scheme  of  reconciliation  and  compromifie 
between  the  king  and  his  subjects ;  they  had  the  churchmen, 
whose  casuistry  denied  that  the  most  intolerable  tyranny 
could  excuse  resistance  to  a  lawful  government.  These  two 
propositions  could  not  obtain  general  acceptation  withoat 
rendering  aU  national  liberty  precarious. 

It  has  been  always  reckoned  among  the  most  difficult 
problems  in  the  practical  science  of  government  to  combine 
an  hereditary  monarchy  with  security  of  freedom,  so  that 
neither  the  ambition  of  kin^s  shall  undermine  the  people^s 
rights,  nor  the  jealousy  of  toe  people  overturn  the  throne 
^ngland  had  already  experience  of  both  these  miscfaieffl. 
And  there  seemed  no  prospect  before  her,  but  either  their 
alternate  recun*ence,  or  a  final  submission  to  absolute  power, 
unless  by  one  great  effort  she  could  put  the  monarchy  for- 
ever beneath  the  law,  and  reduce  it  to  an  integrant  portion 
instead  of  the  primary  source  and  principle  of  the  constitu- 
tion. She  must  reverse  the  favored  maxim,  *' A  Deo  rex,  a 
rege  lex,^'  and  make  the  crown  itself  appear  the  creature  of 
the  law.  But  our  ancient  monarchy,  strong  in  a  possession 
of  seven  centuries,  and  in  those  high  and  paramount  pren^- 
atives  which  the  consenting  testimony  ot  lawyers  and  the 
submission  of  parliaments  had  recognized,  a  monarchy  from 
which  the  house  of  commons  and  every  existing  peer,  thongh 
not,  perhaps,  the  aristocratic  order  itself,  denved  its  partici- 
pation in  the  legislatui^,  could  not  be  bent  to  the  republican 
theories  which  have  been  not  very  successfully  attempted  in 
some  modem  codes  of  constitution.  It  could  not  be  held, 
without  breaking  up  all  the  foundations  of  our  polity,  that 
the  monarchy  emanated  from  the  parliament,  or,  m  any  his- 
torical sense,  from  the  people.  But  by  the  Revolution,  and 
by  the  act  of  settlement,  the  rights  of  the  actual  monarch, 
of  the  reigning  family,  were  made  to  emanate  from  the  pa^ 
liament  and  the  people.  In  technical  language,  in  the  grave 
and  respectful  theory  of  our  constitntibn,  the  cmwn  is  still 
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the  fountain  from  which  law  and  jastice  spring  forth.  Its 
prerogatives  are  in  the  main  the  same  as  under  the  Tudors 
and  the  Stuarts ;  but  the  right  of  the  house  of  Brunswick  to 
exercise  them  can  only  be  deduced  from  the  convention  of 
1688. 

The  great  advantage,  therefore,  of  tbe  Revolution,  as  I 
would  explicitly  affirm,  consists  in  that  which  was  reckoned 
its  reproach  by  many,  and  its  misfortune  by  more — that  it 
broke  the  line  of  succession.  No  other  remedy  could  have 
been  found,  according  to  the  temper  and  prejudices  of  those 
times,  against  the  unceasing  conspiracy  of  power.  But  when 
the  very  tenure  of  power  was  conditional,  when  the  crown, 
as  we  may  say,  gave  recognizances  for  its  good  behavior, 
when  any  violent  and  concerted  aggressions  on  public  liber- 
ty would  have  ruined  those  who  could  only  resist  an  invet- 
erate faction  by  the  arms  which  liberty  put  in  their  hands, 
the  several  parts  of  the  constitution  were  kept  in  cohesion 
by  a  tie  far  stronger  than  statutes,  that  of  a  common  interest 
in  its  preservation.  Those  liberal  tenets,  which  at  the  era 
of  the  Kevolution  were  maintained  but  by  one  denomination 
of  English  party,  and  rather,  perhaps,  on  authority  of  not 
Tery  good  precedents  in  our  history  than  of  sound  general 
reasoning,  became,  in  the  course  of  the  next  generation,  al- 
most equally  the  creed  of  the  other,  whose  long  exclusion 
from  government  taught  them  to  solicit  the  people's  favor ; 
and  by  the  time  that  Jacobitism  was  extinguished,  had  pass- 
ed into  received  maxims  of  English  politics.  None,  at  least, 
would  care  to  call  them  in  question  within  the  walls  of  par- 
liament; nor  have  their  opponents  been  of  much  credit  in 
the  paths  of  literature.  Yet,  as  since  the  extinction  or  the 
house  of  Stuart's  pretensions,  and  other  events  of  the  last 
half  century,  we  have  seen  those  exploded  doctrines  of  inde- 
feasible hereditary  right  revived  under  another  name,  and 
some  have  been  willing  to  misrepresent  the  transactions  of 
the  Revolution  and  the  act  of  settlement  as  if  they  did  not 
absolutely  amount  to  a  deposition  of  the  reigning  sovei^ 
eign,  and  an  election  of  a  new  dynasty  by  the  representa- 
tives of  the  nation  in  parliament,  it  may  be  proper  to  state 
precisely  the  several  votes,  and  to  point  out  the  impossibility 
of  reconciling  them  to  any  gentler  construction. 

§  22.  The  loi'ds  spiritual  and  temporal,  to  the  number  of 
about  ninety,  and  an  assembly  of  all  who  had  sat  in  any  of 
king  Charles's  parliaments,  with  the  lord  mayor  and  fifty  of 
the  common  council,  requested  the  prince  of  Orange  to  take 
upon  him  the  administration  after  the  king's  second  flight, 
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and  to  issae  writs  for  a  convention  in  the  nsnal  manner. 
This  was  on  the  26th  of  December ;  and  the  convention  met 
on  the  22d  of  January.  Their  first  care  was  to  address  the 
prince  to  take  the  administration  of  affairs  and  disposal  of 
the  revenue  into  his  hands,  in  order  to  give  a  kind  of  parlia- 
mentary sanction  to  the  power  he  already  exercised.  On 
the  28th  of  January  the  commons,  after  a  debate  in  which 
the  friends  of  the  late  king  made  but  a  faint  opposition,  came 
to  their  great  vote :  That  king  James  11.,  having  endeavored 
to  subvert  the  constitution  of  this  kingdom  by  breaking  the 
original  contract  between  king  and  people,  and  by  the  ad- 
vice of  Jesuits  and  other  wicked  persons  having  violated  the 
fundamental  laws,  and  having  withdrawn  himself  ont  of  the 
kingdom,  has  abdicated  the  government,  and  that  the  throne 
is  thereby  vacant.  They  resolved  unanimously  the  next  day, 
that  it  hath  been  found  by  experience  inconsistent  with  the 
safety  and  welfare  of  this  protestant  kingdom  to  be  governed 
by  a  popish  prince.  This  vote'  was  a  remarkable  triumph 
of  the  whig  party,  who  had  contended  for  the  exclusion  bill; 
and,  on  account  of  that  endeavor  to  establish  a  principle 
which  no  one  was  now  found  to  controvert,  bad  been  sub- 
jected to  all  the  insults  and  reproaches  of  the  opposite  Ac- 
tion. The  lords  agreed  with  equal  unanimity  to  this  vote ; 
which,  though  it  was  expressed  only  as  an  abstract  propo- 
sition, led  by  a  practical  inference  to  the  whole  change  that 
the  whigs  had  in  view.  But  upon  the  former  resolution 
several  important  divisions  took  place.  The  first  question 
put,  in  order  to  save  a  nominal  allegiance  to  the  late  king, 
was,  whether  a  regency,  with  the  administration  of  regal 
power  under  the  style  of  king  James  IL  during  the  life  of 
the  said  king  James,  be  the  best  and  safest  way  to  preserve 
the  protestant  religion  and  the  laws  of  this  kingdom  ?  This 
was  supported  both  by  those  peers  who  really  meant  to  ex- 
clude the  king  from  the  enjoyment  of  power,  such  as  Not- 
tingham, its  great  promoter,  and  by  those  who,  like  Claren- 
don, were  anxious  for  his  return  upon  terras  of  security  for 
their  religion  and  liberty.  The  motion  was  lost  by  fifty-one 
to  forty-nine ;  and  this  seems  to  have  viilually  decided,  in 
the  judgment  of  the  house,  that  James  had  lost  the  thron& 
The  lords  then  resolved  that  there  was  an  original  contract 
between  the  king  and  the  people,  by  fifty-five  to  forty-six ;  a 
position  that  seems  rather  too  theoretical,  yet  necessary  at 
that  time,  as  denying  the  divine  origin  of  monarchy,  from 
which  its  absolute  and  indefeasible  authority  had  been  plau- 
sibly derived.  They  concurred,  without  much  debate,  in 
the  rest  of  the  commons'  vote,  till  they  came  to  the  clause 
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that  he  had  abdicated  the  government,  for  which  they  substi- 
tuted the  word  "deserted."  They  next  omitted  the  final 
and  most  important  clause,  that  the  throne  was  thereby  va- 
cant, by  a  majoritv  of  fifty-five  to  forty-one.  This  was  ow- 
ing to  the  party  of  lord  Danby,  who  asserted  a  devolution  of 
'  the  crown  on  the  princess  of  Orange.  It  seemed  to  be  tacit- 
ly understood  by  both  sides  that  the  infant  child  was  to  be 
presumed  spunous.  This,  at  least,  was  a  necessary  suppo- 
sition for  the  tories,  who  sought  in  the  idle  rumore  of  the 
time  an  excuse  for  abandoning  his  right.  As  to  the  whigs, 
though  they  were  active  in  discrediting  this  unfortunate 
boy's  legitimacy,  their  own  broad  principles  of  changing  the 
line  of  succession  rendered  it,  in  point  of  argument,  a  super- 
fluous inquiry.  The  tories,  who  had  made  little  i*esistance 
to  the  vote  of  abdication  when  it  was  proposed  in  the  com- 
mons, I'ecovered  courage  by  this  difference  between  the  two 
houses ;  and  perhaps,  by  observing  the  king's  party  to  be 
stronger  out-of-doors  than  it  had  appeared  to  be,  were  able 
to  muster  151  voices  against  282  in  favor  of  agreeing  with 
the  lords  in  leaving  out  the  clause  about  the  vacancy  of  the 
throne.  There  was  still,  however,  a  far  greater  preponder- 
ance of  the  whigs  in  one  part  of  the  convention  than  of  the 
tories  in  the  other.  In  the  famous  conference  that  ensued 
between  committees  of  the  two  houses  upon  these  amend- 
ments, it  was  never  pretended  that  the  word  "abdication" 
was  used  in  its  ordinaiy  sense  for  a  voluntary  resignation 
of  the  crown.  The  commons  did  not  practice  so  pitiful  a 
8ubtei*fnge.  Nor  could  the  lords  explicitly  maintain,  what- 
ever might  be  the  wishes  of  their  managers,  that  the  king 
was  not  expelled  and  excluded  as  much  by  their  own  word 
"  desertion "  as  by  that  which  the  lower  house  had  employ- 
ed. Their  own  previous  vote  against  a  regency  was  de- 
cisive upon  this  point.  But  as  abdication  was  a  gentler 
term  than  forfeiture,  so  desertion  appeared  a  still  softer 
method  of  expressing  the  same  idea.  Their  chief  objection, 
however,  to  the  former  word  was  that  it  led,  or  might  seem 
to  lead,  to  the  vacancy  of  the  throne,  against  which  their 
principal  arguments  were  directed.  They  contended  that  in 
our  government  there  could  be  no  interval  or  vacancy,  the 
heir's  right  being  complete  by  a  demise  of  the  crown :  so 
that  it  would  at  once  render  the  monarchy  elective  if  any 
other  person  were  designated  to  the  succession.  The  com- 
mons did  not  deny  that  the  present  case  was  one  of  election, 
though  they  refused  to  allow  that  the  monarchy  was  tlius 
rendered  pcipetually  elective.  They  asked,  supposing  a  right 
to  descend  upon  the  next. heir,  who  was  that  heir  to  inherit 
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it  ?  and  gained  one  of  their  chief  advantages  by  the  difficaV 
ty  of  evading  this  question.  It  was,  indeed,  evident  that  if 
the  lords  should  carry  their  amendments,  an  inquiry  into  the 
legitimacy  of  the  prince  of  Wales  could  by  no  means  be  dis- 
pensed with.  Unless  that  could  be  disproved  more  satis- 
factorily than  they  had  reason  to  hope,  they  must  come  back* 
to  the  inconveniences  of  a  regency,  with  the  prospect  of  be- 
queathing interminable  confusion  to  their  posterity.  For, 
if  the  descendants  of  James  should  continue  in  the  Roman 
catholic  religion,  the  nation  might  be  placed  in  the  ridicaloas 
situation  of  acknowledging  a  dynasty  of  exited  kings,  whose 
lawful  prerogative  would  be  withheld  by  another  race  of  prot- 
estant  regents.  It  was,  indeed,  strange  to  apply  the  provis- 
ional substitution  of  a  regent  in  cases  of  infancy  or  imbecil- 
ity of  mind  to  a  prince  of  mature  ase  and  full  capacity  for 
the  exercise  of  power.  Upon  the  kmg's  return  to  England 
this  delegated  authority  must  cease  of  itself,  unless  supported 
by  votes  of  parliament  as  violent  and  incompatible  with  the 
regular  constitution  as  his  deprivation  of  the  royal  title,  but 
far  less  secure  for  the  subject,  whom  the  statute  of  Henry 
Vn.  would  shelter  in  paying  obedience  to  a  king  de  facto, 
while  the  fate  of  sir  Henry  \^ne  was  an  awful  proof  that  no 
other  name  could  give  countenance  to  usurpation.  A  great 
part  of  the  nation  not  thirty  years  before  haa  been  compelled 
by  acts  of  parliament  to  declare  upon  oath  their  abhorrence 
of  that  traitorous  position,  that  arms  might  be  taken  up  by 
the  king's  authority  against  his  pei'son  or  those  commission- 
ed by  him,  through  the  influence  of  those  very  tories  or 
loyalists  who  had  now  recoui*se  to  the  identical  distinction 
between  the  king's  natural  and  political  capacity,  for  which 
the  presbytenans  had  incurred  so  many  i*eproache8. 

In  this  conference,  however,  if  the  whigs  had  every  advan- 
tage on  the  solid  grounds  of  expediency,  or  rather  political 
necessity,  the  tories  wei'e  as  much  superior  in  the  mere  argu- 
ment, either  as  it  regarded  the  common  sense  of  words,  or 
the  principles  of  our  constitutional  law.  Even  should  we 
admit  that  an  hereditary  king  is  competent  to  abdicate  the 
throne  in  the  name  of  all  his  posterity,  this  could  only  be  in- 
tended of  a  voluntary  and  formal  cession,  not  such  a  construct- 
ive abandonment  of  his  right  by  misconduct  as  the  com- 
mons had  imagined.  The  word  ''forfeiture"  might  better 
have  answered  this  purpose ;  but  it  had  seemed  too  great  a 
violence  on  principles  which  it  was  more  convenient  to  nn- 
dermine  than  to  assault.  Kor  would  even  forfeiture  bear 
out  by  analogy  the  exclusion  of  an  heir  whose  right  was  not 
liable  to  be  set  aside  at  the  ancestor's  pleasure.     It  was  only 
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by  recurring  to  a  kind  of  paramount,  and  what  I  may  call 
hyperconstitational  law,  a  raixtare  of  force  and  regard  to 
the  national  good,  which  is  the  best  sanction  of  what  is  done 
in  revolutions,  that  the  vote  of  the  commons  could  be  defend- 
ed. They  proceeded  not  bv  the  stated  rules  of  the  English 
government,  but  the  general  rights  of  mankind.  They  looked 
not  so  much  to  Magna  Charta  as  the  original  compact  of  soci- 
ety, and  rejected  Coke  and  Hale  for  Hooker  and  Harrington. 

§  23.  The  house  of  lords,  after  this  struggle  against  prin- 
ciples undoubtedly  very  novel  in  the  discussions  of  parliar 
ment,  gave  way  to  the  strength  of  circumstance  and  the 
steadiness  of  the  commons.  "Hiey  resolved  not  to  insist  on 
their  amendments  to  the  original  vote;  and  followed  this  up 
by  a  resolution,  that  the  prince  and  pnncess  of  Orange  shall 
be  declared  king  and  queen  of  England,  and  all  the  domin- 
ions thereunto  belonging.  But  the  commons,  with  a  noble 
patriotism,  delayed  to  concur  in  this  hasty  settlement  of  the 
crown  till  they  should  have  completed  the  declaration  of 
those  fundamental  rights  and.  liberties  for  the  sake  of  which 
alone  they  had  eone  forward  with  this  g]*eat  revolution. 
That  declaration,  being  at  once  an  exposition  of  the  misgov- 
cmment  which  had  compelled  them  to  dethrone  the  late  king, 
and  of  the  conditions  upon  which  they  elected  his  successors, 
was  incorporated  in  the  final  resolution  to  which  both  houses 
came  on  the  Idth  of  February,  extending  the  limitation  of 
the  crown  as  far  as  the  state  of  affaire  required :  ''That  Wil- 
liam and  Mary,  prince  and  princess  of  Orange|  be,  and  be 
declared,  king  and  queen  of  England,  France,  and  Ireland, 
and  the  dominions  thereunto  belonging,  to  hold  the  crown 
and  dignity  of  the  said  kingdoms  and  dominions  to  them, 
the  said  pnnce  and  princess,  during  their  lives,  and  the  life 
of  the  survivor  of  them ;  and  that  the  sole  and  full  exercise 
of  the  regal  power  be  only  in,  and  executed  by,  the  said 
prince  of  Orange,  in  the  names  of  the  said  prince  and  princess, 
during  their  joint  lives ;  and  afler  their  decease  the  said 
crown  and  royal  dignity  of  the  said  kingdoms  and  domin- 
ions to  be  to  the  heira  of  the  body  of  the  said  princess ;  for 
default  of  such  issue,  to  the  princess  Anne  of  Denmark,  and 
the  heirs  of  her  body ;  and  tor  default  of  such  issue,  to  the 
heirs  of  the  body  of  the  said  prince  of  Orange." 

Thus,  to  sum  up  the  account  of  this  extraordinary  change 
in  our  established  monarchy,  the  convention  pronounced,  un- 
der the  slight  disguise  of  a  word  unusual  in  the  language  of 
English  law,  that  the  actual  sovereign  had  forfeited  his  right 
to  the  nation's  allegiance.  It  swept  away  by  the  same  vote 
the  reversion  of  his  posterity  and  of  those  who  could  claim 
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the  iuhentance  of  the  crowD.  It  declared  that,  daring  an 
interval  of  nearly  two  months,  there  was  no  king  of  England ; 
the  monarchy  lying,  as  it  were,  in  abeyance  from  the  23d  of 
December  to  the  13th  of  February.  It  bestowed  the  crown 
on  William,  jointly  with  his  wife  indeed,  but  so  that  her 
participation  of  the  sovereignty  should  be  only  in  name.  It 
postponed  the  succession  of  the  princess  Anne  daring  his  life. 
Lastly,  it  made  no  provision  for  any  futare  devolution  of  the 
crown  in  failure  of  issue  from  those  to  whom  it  was  thus  lim- 
ited, leaving  that  to  the  wisdom  of  future  parliaments.  Yet 
onljr  eight  vears  before,  nay,  much  less,  a  large  part  of  the 
nation  had  loudly  proclaimed  the  incompetency  of  a  full  par- 
liament, with  a  lawful  king  at  its  head,  to  alter  the  lineal 
course  of  succession.  No  whig  had  then  openly  professed 
the  doctrine,  that  not  only  a  king,  but  an  entire  royal  family, 
might  be  set  aside  for  public  convenience.  The  notion  of  an 
original  contract  was  denounced  as  a  republican  chimera. 
The  deposing  of  kings  was  branded  as  the  worst  birth  of 
popery  and  fanaticism.  If  otl)er  revolutions  have  been  more 
extensive  in  their  effect  on  the  established  government,  few 
perhaps  have  displayed  a  more  rapid  transition  of  public 
opinion.  For  it  can  not,  I  think,  be  reasonably  doubted  that 
the  majority  of  the  nation  went  along  with  the  vote  of  their 
representatives.  Such  was  the  termination  of  that  contest 
wnich  the  house  of  Stuart  had  obstinately  maintained  against 
the  liberties,  and  of  late  against  the  religion,  of  England ; 
or  rather,  of  that  far  more  ancient  controversy  between  the 
crown  and  the  people,  which  had  never  been  wholly  at  rest 
since  the  reign  of  John.  During  this  long  period,  the  bal- 
ance, except  in  a  few  irregular  intervals,  had  been  swayed 
in  favor  ot  the  crown ;  and  though  the  government  of  En- 
gland was  always  a  monarchy  limited  by  law,  though  it  al- 
ways, or  at  least  since  the  admission  of  the  commons  into  the 
legislature,  partook  of  the  three  simple  forms,  yet  the  char- 
acter of  a  monarchy  was  evidently  prevalent  over  the  other 
parts  of  the  constitution.  But  since  the  Revolution  of  1688, 
and  particularly  from  thence  to  the  death  of  George  IL,  after 
which  the  popular  element  grew  much  stronger,  it  seems 
equally  just  to  say  that  the  predominating  character  has 
been  aristocratical ;  the  prerogative  being  in  some  respects 
too  limited,  and  in  others  too  little  capable  of  effectual  exer- 
cise, to  counterbalance  the  hereditary  peerage,  and  that  class 
of  great  territorial  proprietors  who,  m  a  political  division, 
are  to  be  reckoned  among  the  proper  aristocracy  of  the  king- 
dom. This,  however,  will  be  more  fully  explained  in  the  two 
succeeding  chapters. 
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CHAPTER  XV. 

ON  THE  REIGN  OF  WILLIAM  lU. 

$  1.  I^eclaration  of  Rigbto.  $  2.  Bill  of  Rights,  i  8.  Military  Force  without  Consent 
declared  Illegal.  4  4.  Discontent  with  the  new  GtoTemment.  f  5.  Its  Causes.  In- 
compatibility of  the  Reyolation  with  received  PrlDciples.  i  6.  Character  and  Er- 
rors of  William,  i  7.  Jealousy  of  the  Whigs.  Bill  of  Indemnity.  }  8.  Bill  for  re- 
storing Corporations.  9  9.  Settlement  of  the  Revenue.  (  10.  Appropriation  of 
Supplies,  i  11.  Dissatisfaction  of  the  King.  $  18.  No  Republican  Party  in  Exist- 
ence. 5 13.  William  employs  Tories  in  Ministry,  lutrigaes  with  the  late  King. 
i  14.  Schemes  for  his  Restoration,  i  10.  Attainder  of  Sir  John  Fenwiclc.  i  16. 
Ill  Success  of  the  War.  6  IT.  Its  Expenses.  $  18.  Treaty  of  Ryswick.  i  19.  Jeal- 
ousy of  the  Commons.  Army  reduced,  i  20.  Irish  Forfeitares  resamed.  *  21. 
Parliamentary  Inquiries.  $  22.  Treaties  of  Partition.  (  28.  Improvements  in  Con- 
stitution under  William,  i  24.  BUI  for  Triennial  Parliaments,  i  26.  Law  of  Trea- 
son, i  2a.  Liberty  of  the  Press,  i  27.  Law  of  Libel,  i  28.  Religious  Toleration. 
5  29.  Attempt  at  Comprehension,  i  80.  Schism  of  the  Non-jurors,  i  81.  Laws 
against  Roman  Catholics,  i  32.  Act  of  SetUement.  i  88.  Limitations  of  Prerog- 
ative contained  in  it  i  84.  Privy  Council  superseded  by  a  Cabinet  i  S6w  Exclu- 
sion of  Placemen  and  Pensioners  from  Parliament  i  86.  Independence  of  Judges. 
i  37.  Oath  of  Abjuration. 

§  I.  The  Revolution  is  not  to  be  considered  as  a  mere  ef- 
fort of  the  nation  on  a  pressing  emergency  to  rescue  itself 
from  the  violence  of  a  particular  monarch,  much  less  as 
grounded  upon  the  danger  of  the  Anglican  church,  its  emol- 
uments, and  dignities,  from  the  bigotry  of  a  hostile  religion. 
It  was  rather  the  triumph  of  those  principles  which,  in  the 
language  of  the  present  day,  are  denominated  liberal  or  con- 
stitutional, over  those  of  absolute  monarchy,  or  of  monarchy 
not  effectually  controlled  by  stated  boundaries.  It  was  the 
termination  of  a  contest  between  the  regal  power  and  that 
of  parliament,  which  could  not  have  been  brought  to  so  fa- 
vorable an  issue  by  any  other  means.  But,  while  the  chief 
renovation  in  the  spirit  .of  our  government  was  likely  to 
spnng  from  breaking  the  line  of  succession,  while  no  positive 
enactments  would  have  sufficed  to  give  secuiity  to  ireedom 
with  the  legitimate  race  of  Stuart  on  the  throne,  it  would 
have  been  most  culpable,  and  even  preposterous,  to  permit 
this  occasion  to  pass  by  without  asserting  and  defining  those 
rights  and  liberties  which  the  very  indeterminate  nature  of 
the  king^s  prerogative  at  common  law,  as  well  as  the  une- 
quivocal extension  it  had  lately  received,  must  continually 
place  in  jeopardy.  The  house  of  lords,  indeed,  as  I  have  ob- 
served in  the  last  chapter,  would  have  conferred  the  crown 
Qii  William  and  Mary,  leaving  the  redress  of  grievances  to 
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fatare  arrangement ;  and  some  eminent  lawyers  in  the  com- 
mons, Maynard  and  Pollexfen,  seem  to  have  had  apprehen- 
sions of  keeping  the  nation  too  long  in  a  state  of  anarchy. 
But  the  great  majority  of  the  commons  wisely  resolved  to 
go  at  once  to  the  root  of  the  nation's  grievances,  and  show 
their  new  sovereign  that  he  was  raised  to  the  throne  for  the 
sake  of  those  liberties  by  violating  which  his  predecessor 
had  forfeited  it. 

The  declaration  of  rights  presented  to  the  prince  of  Orange 
by  the  marquis  of  Halifax,  as  speaker  of  the  lords,  in  the 
presence  of  both  houses,  on  the  1 8th  of  Febmary,  consists 
of  three  parts :  a  recital  of  the  illegal  and  arbitrary  acts  com- 
mitted by  the  late  king,  and  of  their  consequent  vote  of  ab- 
dication ;  a  declaration,  nearly  following  the  words  of  the 
former  part,  that  such  enumerated  acts  are  illegal ;  and  a 
resolution  that  the  throne  shall  be  filled  by  the  prince  and 
princess  of  Orange,  according  to  the  limitations  mentioned 
in  the  last  chapter.  Thus  the  declaration  of  rights  was  in- 
dissolubly  connected  with  the  revolution  settlement,  as  its 
motive  and  its  condition. 

The  lords  and  commons  in  this  instrument  declare :  That 
the  pretended  power  of  suspending  laws,  and  the  execution 
of  laws,  by  regal  authority  without  consent  of  parliament,  is 
illegal ;  That  the  pretended  power  of  dispensing  with  laws 
by  regal  authority,  as  it  hath  been  assumed  and  exercised 
of  late,  is  illegal ;  That  the  commission  for  creating  the  late 
court  of  commissioners  for  ecclesiastical  causes,  and  all  oth- 
er commissions  and  courts  of  the  like  nature,  are  illegal  and 
pernicious ;  That  levying  of  money  for  or  to  the  use  of  the 
crown,  by  pretense  of  prerogative  without  grant  of  parlia- 
ment, for  longer  time  or  in  any  other  manner  than  the  same 
is  or  shall  be  granted,  is  illegal ;  That  it  is  the  right  of  the 
subjects  to  petition  the  king,  and  that  all  commitments  or 
prosecutions  for  such  petitions  are  illegal ;  JThat  the  raising 
or  keeping  a  standing 'army  within  the  kingdom  in  time  of 
peace,  unless  it  be  with  consent  of  parliament,  is  illegal; 
That  the  subjects  which  are  protestants  may  have  arms  for 
their  defense  suitable  to  their  condition,  and  as  allowed  by 
law ;  That  election  of  members  of  parliament  ought  to  hie 
free ;  That  the  fi*eedom  of  speech  or  debates,  or  pix>ceedings 
in  parliament,  ought  not  to  be  impeached  or  questioned  m 
any  court  or  place  out  of  parliament ;  That  excessive  bail 
ought  not  to  he  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishment  inflicted ;  That  juries  ought 
to  be  duly  impaneled  and  returned,  and  that  jurors  which 
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pasB  }ipon  men  in  trials  of  high  treason  ought  to  be  freehold- 
ers; That  all  grants  and  promises  of  fines  and  forfeitures  of 
particular  persons,  before  conviction,  are  illegal  and  void ; 
And  that,  for  redress  of  all  grievances,  and  for  the  amending, 
strengthening,  and  preserving  of  the  laws,  parliaments  ought 
to  be  held  frequently. 

§  2.  This  declaration  was,  some  months  afterward,  con-* 
firmed  by  a  regular  act  of  the  legislature  in  the  bill  of 
BIGHTS,  which  establishes,  at  the  same  time,  the  limitation 
of  the  crown  according  to  the  vote  of  both  houses,  and  adds 
the  important  provision,  that  all  persons  who  shall  hold  com- 
munion with  the  church  of  Rome,  or  shall  marry  a  papist, 
shall  be  excluded,  and  forever  incapable  to  possess,  inherit, 
or  enjoy,  the  crown  and  government  of  this  realm ;  and  in 
all  such  cases  the  people  of  these  realms  shall  be  absolved 
from  their  allegiance,  and  the  ci*own  shall  descend  to  the  next 
heir.  This  was  as  near  an  approach  to  a  generalization  of  the 
principle  o^  resistance  as  could  be  admitted  with  any  security 
Ibrpublic  order. 

Tne  bill  of  rights  contained  only  one  clause  extending 
rather  beyond  the  propositions  laid  down  in  the  declaration. 
This  relates  to  the  dispensing  power,  which  the  lords  had 
been  unwilling  absolutely  to  condemn.    They  softened  the 

fenera^  assertion  of  its  illegality  sent  up  from  the  other  house, 
y  inserting  the  words  ^'  as  it  has  been  exercised  of  late.'' 
In  the  bill  of  rights,  therefore,  a  clause  was  introduced,  that 
no  dispensation  by  non  obstante  to  any  statute  should  be  al- 
lowed, except  in  such  cases  as  should  be  specially  provided 
for  by  a  Mil  to  be  passed  during  the  present  session.  This 
reservation  went  to  satisfy  the  scruples  of  the  lords,  who  did 
not  agree  without  difficulty  to  the  complete  abolition  of  a 
prerogative,  so  long  recognized,  and  in  many  cases  so  con- 
venient. But  the  palpable  danger  of  permitting  it  to  exist 
in  its  indefinite  state,  subject  to  the  interpretation  of  time- 
serving judges,  prevailed  with  the  commons  over  this  con- 
sideration of  conveniency ;  and  though  in  the  next  parliament 
the  judees  were  ordered  by  the  house  of  lords  to  draw  a  bill 
for  the  king's  dispensing  in  such  cases  wherein  they  should 
find  it  necessary,  and  for  abrogating  such  laws  as  had  been 
usually  dispensed  with  and  were  become  useless,  the  subject 
seems  to  have  received  no  further  attention.' 

§  3.  £xcept  in  this  article  of  the  dispensing  prerogative, 
we  can  not  say,  on  comparing  the  bill  of  rights  with  what  is 
proved  to  be  the  law  by  statutes,  or  generafiy  esteemed  to  be 

1  The  "  BiU  of  Rights  *'  is  given  at  the  end  of  the  present  chapter. 
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such  on  the  authority  of  our  best  writers,  thiit  it  took  away 
any  legal  power  of  the  crown,  or  enlarged  the  limits  of  pop- 
ular and  parliamentary  privilege.  The  most  questionable 
proposition,  though  at  the  same  time  one  of  the  most  impor- 
tant, was  that  which  asserts  the  illegality  of  a  standing  army 
in  time  of  peace,  unless  with  consent  of  parliament.  It  seems 
difficult  to  perceive  in  what  respect  this  infringed  on  any 
private  man^s  right,  or  by  what  clear  reason  (for  no  statute 
could  be  pretended)  the  king  was  deban*ed  from  enlisting 
soldiers  by  voluntary  contract  for  the  defense  of  his  domin- 
ions, especially  afler  an  express  law  had  declared  the  sole 
power  over  the  militia,  without  giving  any  definition  of  that 
word,  to  reside  in  the  crown.  This  had  never  been  expressly 
maintained  by  Charles  IL's  parliaments ;  though  the  genenJ 
repugnance  of  the  nation  to  what  was  certainly  an  innovation 
might  have  provoked  a  body  of  men  who  did  not  always 
measure  their  words  to  declare  its  illegality.  It  was,  how- 
ever, at  least  unconstitutional,  by  which,  as  distinguished 
from  illegal,  I  mean  a  novelty  of  much  importance,  tending  to 
endanger  the  established  laws.  And  it  is  manifest  that  the 
king  could  never  inflict  penalties  by  martial  law,  or  generally 
by  any  other  course,  on  his  troops,  nor  quarter  them  on  the 
inhabitants,  nor  cause  them  to  interfei^  with  the  civil  author- 
ities ;  so  that,  even  if  the  proposition  so  absolutely  expressed 
may  be  somewhat  too  wide,  it  still  should  be  considered  as 
virtually  correct.  But  its  distinct  assertion  in  the  bill  of 
rights  put  a  most  essential  restraint  on  the  monarchy,  and 
rendered  it,  in  effect,  forever  impossible  to  employ  any  direct 
force  or  intimidation  against  the  established  laws*  and  liber- 
ties of  the  people. 

§  4.  A  revolution  so  thoroughly  remedial,  and  accomplished 
with  so  little  cost  of  private  suffering,  so  little  of  angry  pun- 
ishment or  oppression  of  the  vanquii^ed,  ought  to  have  been 
hailed  with  unbounded  thankfulness  and  satisfaction.  The 
nation's  deliverer  and  chosen  sovereign,  in  himself  the  most 
magnanimous  and  heroic  character  of  that  age,  might  have 
expected  no  return  but  admiration  and  gratitude,  x  et  this 
was  very  far  from  being  the  case.  In  no  period  of  time  un- 
der the  Stuarts  were  public  discontent  and  opposition  of  par- 
liament more  prominent  than  in  the  reitrn  of  William  lU; 
and  that  high-souled  prince  enjoyed  far  less  of  his  subjects' 
affection  than  Charles  11.  No  part  of  our  historv,  perhaps,  is 
read,  upon  the  whole,  with  less  satisfaction  than  these  thirteen 
years  during  which  he  sat  upon  his  elective  throne.  It  will 
be  sufficient  for  me  to  sketch  generally  the  leading  causes, 
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and  the  errors  both  of  the  prince  and  people,  which  hindered 
the  blessings  of  the  Revohition  from  being  duly  appreciated 
by  its  contemporaries. 

§  5.  The  votes  of  the  two  honses,  that  James  had  abdicated, 
or  in  plainer  words  forfeited,  his  royal  aathority ;  that  the 
crown  was  vacant,  that  one  out  of  the  regular  line  of  succes- 
Bion  should  be  raised  to  it,  were  so  untenable  bv  anv  known 
law,  so  repugnant  to  the  principles  of  the  established  church, 
that  a  nation  accustomed  to  think  upon  mattera  of  govern- 
ment only  as  lawyers  and  churchmen  dictated  could  not  easily 
reconcile  them  to  its  preconceived  notions  of  duty.  The  first 
burst  of  resentment  against  the  late  king  was  mitigated  by 
his  fall ;  compassion,  and  even  confidence,  began  to  take  place 
of  it;  his  adherents — some  denying  or  extenuating  the  faults 
of  his  administration,  others  more  artfully  representing  them 
as  capable  of  redress  by  legal  measures — having  recovered 
from  their  consternation,  took  advantage  of  the  necessary 
delay  before  the  meeting  of  the  convention,  and  of  the  time 
consumed  in  its  debates,  to  publish  pamphlets  and  circulate 
rumors  in  his  behalf.  Thus,  at  the  moment  when  William 
and  Mary  were  proclaimed  (though  it  seems  highly  probable 
that  a  majority  of  the  kingdom  sustained  the  bold  votes  of 
its  representatives),  there  was  yet  a  very  powerful  minority 
who  believed  the  constitution  to  be  most  violently  shaken, 
if  not  irretrievably  destroyed,  and  the  rightful  sovereign  to 
have  been  excluded  by  usurpation.  The  clergy  were  moved 
by  pride  and  shame,  by  the  just  apprehension  that  their  in- 
fluence over  the  people  would  be  impaired,  by  jealousy  or 
liatred  of  the  non-conformists,  to  deprecate  so  practical  a  con- 
futation of  the  doctrines  they  had  preached,  especially  when 
an  oath  of  allegiance  to  their  new  sovereign  came  to  be  im- 
posed ;  and  they  had  no  alternative  but  to  resign  their  bene- 
fices, or  wound  their  reputations  and  consciences  hj  submis- 
sion upon  some  casuistical  pretext.  Eiffht  bishops,  mcluding 
the  primate  and  several  or  those  who  had  been  foremost  in 
the  defense  of  the  church  during  the  late  reign,  with  about 
four  hundred  clergv,  some  of  them  highly  distinguished,  chose 
the  more  honorable  course  of  refusmg  the  new  oaths;  and 
thus  began  the  schism  of  the  non-jurors,  more  mischievous  in 
its  commencement  than  its  continuance,  and  not  so  danger- 
ous to  the  government  of  William  III.  and  George  I.  as  the 
false  submission  of  less  sincere  men. 

§  6.  The  demeanor  of  William,  always  cold  and  sometimes 
harsh,  his  foreign  origin  (a  sort  of  cnme  in  English  eyes)  and 
foreign  favorites,  the  natural  and  almost  laudable  prejudice 
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against  one  who  had  risen  by  the  misfortunes  of  a  yerj  near 
relation,  conspired,  with  a  desire  of  power  not  very  jadiciaus- 
ly  displayed  oy  him,  to  keep  alive  this  disaffection ;  and  the 
opposite  party,  regardless  of  all  the  decencies  of  political  ly- 
ing, took  care  to  aggravate  it  by  the  vilest  calamnies  against 
one  who,  though  not  exempt  from  errors,  mast  be  accounted 
the  greatest  man  of  his  own  age.     It  is  certain  that  his  gov- 
ernment was  in  very  considerable  danger  for  three  or  four 
vears  after  the  Revolution,  and  even  to  the  peace  of  Ryswick. 
The  change  appeared  so  marvelous,  and  contrary  to  the 
bent  of  men^s  expectation,  that  it  could  not  be  permanent. 
Hence  he  was  surrounded  by  the  timid  and  the  treacherous ; 
by  those  who  meant  to  have  merits  to  plead  after  a  resto- 
ration, and  those  who  meant  at  least  to  be  secure.    A  new 
and  revolutionary  government  is  seldom  fairly  dealt  with. 
Mankind,  accustomed  to  forgive  almost  every  thing  in  &- 
vor  of  legitimate  prescriptive  power,  exact  an  ideal  &nlt- 
Icssness  from  that  which  claims  allegiance  on  the  score  of  its 
utility.    Those  who  deem  their  own  merit  unrewarded  be- 
come always  a  numerous  and  implacable  class  of  adversaries ; 
those  whose  schemes  of  public  improvement  have  not  been 
followed  think  nothing  gained  by  the  change,  and  return  to 
a  restless  censoriousness  in  which  they  have  been  accustom- 
ed to  place  delight.    With  all  these  it  was  natural  that  Wil- 
liam snould  have  to  contend ;  but  we  can  not  in  justice  im- 
pute all  the  unpopularity  of  his  administration  to  the  disaf- 
fection of  one  party,  or  the  fickleness  and  ingratitude  of  an- 
other.   It  arose  in  no  slight  degree  from  errors  of  his  own. 

§  7.  The  king  had  been  raised  to  the  thit>ne  by  the  vigor 
and  zeal  of  the  whigs ;  but  the  opposite  party  were  so  neai^ 
ly  upon  an  equality  in  both  houses  that  it  would  have  been 
difficult  to  frame  his  government  on  an  exclusive  basis.  It 
would  also  have  been  highly  impolitic,  and  with  respect  to 
some  few  persons,  ungrateful,  to  put  a  slight  upon  those  who 
had  an  undeniable  majority  in  the  most  powerful  classes. 
William  acted,  therefore,  on  a  wise  and  liberal  principle,  in 
bestowing  offices  of  trust  on  lord  Danby,  so  meritorious  in  the 
Revolution,  and  on  lord  Nottingham,  whose  probity  was  un- 
impeached  ;  while  he  gave  the  whigs,  as  was  due,  a  decided 
preponderance  in  his  council  Many  of  them,  however,  with 
that  indiscriminating  acrimony  which  belongs  to  all  factions, 
could  not  endure  the  elevation  of  men  who  had  complied 
with  the  court  too  long,  and  seemed,  by  their  tardy  oppo- 
sition, to  be  rather  the  patriots  of  the  church  than  of  civil 
liberty.    They  remembered  that  Danby  had  been  impeached 
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as  a  corrupt  and  daDgeroas  minister ;  that  Halifax  had  been 
involved,  at  least  by  holding  a  confidential  office  at  the  time, 
in  the  last  and  worst  part  of  Charles's  reign.  They  saw 
Godolphin,  who  had  concurred  in  the  commitment  of  the 
biJshops,  and  every  other  measure  of  the  late  kin^,  still  in 
the  treasury ;  and,  though  they  could  not  reproach  rfotting- 
ham  with  any  misconduct,  were  shocked  that  his  conspicuous 
opposition  to  the  new  settlement  should  be  rewarded  with 
the  post  of  secretary  of  state.  The  mismanagement  of  affairs 
in  Ireland  during  1689,  which  was  very  glaring,  furnished 
specious  grounds  for  suspicion  that  the  king  was  betrayed. 
It  is  probable  that  he  was  so,  though  not  at  that  time  by 
the  chiefs^of  his  ministry.  This  was  the  beginning  of  that 
dissatisfaction  with  the  government  of  William,  on  the  pait 
of  those  who  had  the  most  zeal  for  his  throne,  which  eventu- 
ally became  far  more  harassing  than  the  conspiracies  of  his 
real  enemies.  Halifax  gave  way  to  the  prejudices  of  the 
commons,  and  retired  from  power. 

The  same  honest  warmtn  which  impelled  the  whigs  to 
murmur  at  the  employment  of  men  sullied  by  their  compli- 
ance with  the  court,  made  them  unwilling  to  concur  in  the 
king's  desire  of  a  total  amnesty.  They  retained  the  bill  of 
indemnity  in  the  commons ;  and  excepting  some  by  name, 
and  many  more  by  general  clauses,  gave  their  adversaries 
a  pretext  for  alarming  all  those  whose  conduct  had  not  been 
in'eproachable.  Nothing  was  concluded  as  to  the  indemnity 
in  this  parliament;  but  in  the  next,  William  took  the  matter 
into  his  own  hands  by  sending  down  an  act  of  grace. 

§  8. 1  scarcely  venture,  at  this  distance  from  the  scene,  to 
pronounce  an  opinion  as  to  the  clause  introduced  by  the 
whigs  into  a  bill  for  restoring  corporations,  which  excluded 
for  the  space  of  seven  yeara  all  who  had  acted,  or  even  con- 
curred, in  surrendering  charters  from  municipal  offices  of 
trust.  This  was  no  doubt  intended  to  maintain  their  own 
superiority  by  keeping  the  church  or  tory  faction  out  of  cor- 
porations. K  evidently  was  not  calculated  to  assuage  the 
prevailing  animosities.  But,  on  the  other  hand,  it  was  not 
unfair  for  the  whigs  to  provide  some  security  against  men 
who,  in  spite  of  their  oaths  of  allegiance,  were  not  likely  to 
have  thoroughly  abjured  their  former  principles.  This  clause, 
which  modern  historians  generally  condemn  as  oppressive, 
had  the  strong  support  of  Mr.  Somers,  then  solicitor-gener- 
al. It  was,  however,  lost  through  the  court^s  conjunction 
with  the  tories  in  the  lower  house,  and  the  bill  itself  fell  to 
the  ground  in  the  upper;  so  that  those  who  had  come  into 
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corporations  by  very  ill  means  retained  their  power,  to  the 
great  disadvantage  of  the  Revolution  party,  as  the  next  elee- 
tions  made  appear. 

Bat  if  the  whigs  behaved  in  these  instances  with  too  mnch 
of  passion,  thev  amply  redeemed  their  glory  by  what  cost 
them  the  new  king's  favor,  their  wise  and  admirable  settle- 
ment of  the  revenue. 

§  9.  The  first  parliament  of  Charles  IL  had  fixed  on 
£1,200,000  as  the  ordinary  revenue  of  the  crown,  sufficient 
in  times  of  no  peculiar  exigency  for  the  support  of  its  digni- 
ty and  for  the  public  defense.  For  this  they  provided  va- 
rious resources ;  the  hereditary  excise  on  liquors  granted  in 
lieu  of  the  king's  feudal  rights,  other  excise  and  Qustom  du- 
ties granted  for  his  life,  the  post-office,  the  crown-lands,  the 
tax  called  hearth-money,  or  two  shillings  for  every  house, 
and  some  of  smaller  consequence.  These,  in  the  beginniDg 
of  that  reign,  fell  short  of  the  estimate;  but  before  its  termi- 
nation, by  the  improvement  of  trade  and  stricter  manage- 
ment of  the  customs,  they  certainly  exceeded  that  sum.  For 
the  revenue  of  James  from  these  sources,  on  an  average  of 
the  four  years  of  his  reign,  amounted  to  £1,500,964 ;  to  which 
something  more  than  £400,000  is  to  be  added  for  the  prod- 
uce of  duties  imposed  for  eight  years  by  his  parliament  of 
1685. 

William  appears  to  have  entertained  no  doubt  that  this 
great  revenue,  as  well  as  all  the  power  and  prerogative  of  the 
crown,  became  vested  in  himself  as  king  of  £ngland,  or  at 
least  ought  to  be  instantly  settled  by  parliament  according 
to  the  usual  method.  There  could,  indeed,  be  no  pretense 
for  disputing  his  right  to  the  hereditary  excise,  though  this 
seems  to  have  been  questioned  in  debate ;  but  the  commons 
soon  displayed  a  considerable  reluctance  to  grant  the  tempo- 
rary revenue  for  the  king^s  life.  This  had  usually  been  done 
in  the  first  parliament  of  every  reign.  But  the  accounts  for 
which  they  called  on  this  occasion  exhibited  so  considerable 
an  increase  of  the  receipts  on  one  hand,  so  alarming  a  dispo- 
sition of  the  expenditure  on  the  other,  that  they  deemed  it 
expedient  to  restrain  a  liberality  which  was  POt  only  likely 
to  go  beyond  their  intention,  but  to  place  them,  at  least  in 
future  times,  too  much  within  the  power  of  the  crown.  Its 
average  expenses  appeared  to  have  been  £1,700,000.  Of 
this  £610,000  was  the  charge  of  the  late  king's  army,  and 
£83,493  of  the  ordnance,  l^early  £90,000  was  set  under  the 
suspicious  head  of  secret  service,  imprested  to  Mr.  Guy,  s^* 
retary  of  the  treasury.     Thus  it  was  evident  that,  far  from 
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Binking  below  the  proper  level,  as  had  been  the  general  com- 
plaint of  the  court  in  the  Stuart  reigns,  the  revenue  was 
greatly  and  dangerously  above  it ;  and  its  excess  might  ei- 
ther be  consumed  in  unnecessary  luxury,  or  diverted  to  the 
worse  purposes  of  despotism  and  corruption.  They  had, 
indeed,  just  declared  a  standing  armv  to  be  illegal.  But 
there  could  be  no  such  security  for  the  observance  of  this 
declaration  as  the  want  of  means  in  the  crown  to  maintain 
one.  Their  experience  of  the  interminable  contention  about 
supply,  which  had  been  fought  with  various  success  between 
the  kmgs  of  England  and  their  parliaments  for  some  hun- 
dred Tears,  dictated  a  coui*8e  to  which  they  wisely  and  stead- 
ily adhered,  and  to  which,  perhaps,  above  all  other  changes 
at  this  revolution,  the  augmented  authority  of  the  house  of 
commons  must  be  ascribed. 

§  10.  They  began  by  voting  that  £1,200,000  should  be  the 
annual  revenue  of  the  crown  in  time  of  peace ;  and  that 
one-half  of  this  should  be  appropriated  to  the  maintenance 
of  the  king's  government  and  royal  family,  or  what  is  now 
called  the  civil  list,  the  other  to  the  public  expense  and  con- 
tingent expenditure.  The  breaking  out  of  an  eight  years' 
war  rendered  it  impossible  to  carry  into  effect  these  resolu- 
tions as  to  the  peace  establishment;  but  they  did  not  lose 
sight  of  their  principle,  that  the  king's  regular  and  domestic 
expenses  should  be  determined  by  a  fixed  annual  sum,  dis- 
tinct from  the  other  departments  of  public  service.  They 
speedily  improved  upon  their  original  scheme  of  a  definite 
revenue,  by  taking  a  more  close  and  constant  superintend- 
ence of  these  departments — the  navy,  army,  and  ordnance. 
Estimates  of  the  probable  expenditure  w^ere  regularly  laid 
before  them,  and  the  supply  granted  was  strictly  appropri- 
ated to  each  particular  service. 

This  great  and  fundamental  principle,  as  it  has  long  been 
justly  considered,  that  the  money  voted  by  parliament  is  ap- 
propriated, and  can  only  be  applied,  to  certam  specified  heads 
of  expenditure,  was  introduced,  as  I  have  before  mentioned, 
in  the  reign  of  Charles  IL,  and  generally,  though  not  in  every 
instance,  adopted  by  his  parliament.  The  unworthy  house 
of  commons  that  sat  in  1085,  not  content  with  a  needless 
augmentation  of  the  revenue,  took  credit  with  the  kins  for 
not  having  appropriated  their  supplies.  But  from  the  ilev- 
olntion  it  has  been  the  invariable  usage.  The  lords  of  the 
treasury,  by  a  clause  annually  repeated  in  the  appropriation 
act  of  every  session,  are  forbidden,  under  severe  penalties,  to 
order  by  their  warrant  any  moneys  in  the  exchequer,  so  ap- 
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propriated,  from  being  issaed  for  any  other  service,  and  the 
officers  of  the  exchequer  to  obey  any  such  warrant  l^^is 
has  given  the  house  of  commoDS  so  effectual  a  control  over 
the  executive  power,  or,  more  truly  speaking,  has  rendered 
it  so  much  a  participator  in  that  power,  that  no  administra- 
tion can  possibly  subsist  without  its  concurrence ;  nor  can 
the  session  of  parliament  be  intermitted  for  an  entire  year, 
without  leaving  both  the  naval  and  military  force  of  the 
kingdom  unprovided  for.  In  time  of  war,  or  in  circumstances 
that  may  induce  war,  it  has  not  been  ver jr  uncommon  to  de- 
viate a  little  from  the  rule  of  appropriation,  by  a  grant  of 
considerable  sums  on  a  vote  of  credit,  which  the  crown  is  thns 
enabled  to  apply  at  its  discretion  during  the  I'ecess  of  parlia- 
ment ;  and  we  have  had  also  too  frequent  experience  that  the 
charges  of  public  service  have  not  been  brought  within  the 
limits  of  the  last  year's  appropriation.  But  the  general  prin* 
ciple  has  not,  pernaps,  been  onen  transgressed  without  suffi* 
cient  reason ;  and  a  house  of  commons  would  be  deeply  re- 
sponsible to  the  country,  if  through  supine  confidence  it  should 
abandon  that  high  privilege  which  has  made  it  the  arbiter  of 
court  factions,  and  the  regulator  of  foreign  connections.  It 
.is  to  this  transference  of  the  executive  government  (for  the 
phrase  is  hardly  too  strong)  from  the  crown  to  the  two  houses 
of  parliament,  and  especially  the  commons,  that  we  owe  the 
proud  attitude  which  England  has  maintained  since  the  Rev- 
olution, so  extraordinarily  dissimilar,  in  the  eyes  of  Europe, 
to  her  condition  under  the  Stuarts.  The  supplies,  meted  out 
with  niggardly  caution  by  former  parliaments  to  sovereigns 
whom  they  could  not  trust,  have  flowed  with  redundant  pro- 
fuseness  when  they  could  judge  of  their  necessity  and  dii^ect 
their  application.  Doubtless  the  demand  has  always  been 
fixed  by  the  ministera  of  the  crown,  and  its  influence  has  re- 
trieved in  some  degree  the  loss  of  authority;  but  it  is  still 
true  that  no  small  portion  of  the  executive  power,  according 
to  the  established  laws  and  customs  of  our  government,  has 
passed  into  the  hands  of  that  body  which  prescribes  the  ap« 
plication  of  the  revenue,  as  well  as  investigates  at  its  pleasure 
every  act  of  the  administration. 

§  11.  The  convention  parliament  continued  the  revenue  as 
it  already  stood  until  December,  1 690.  Their  successors  com- 
plied so  far  with  the  king's  expectation  as  to  grant  the  excise 
duties,  besides  those  that  were  hereditary,  for  the  lives  of 
William  and  Mary,  and  that  of  the  survivor.  The  customs 
they  only  continued  for  four  years.  They  provided  extraor- 
dinary supplies  for  the  conduct  of  the  war  on  a  scale  of  arraa- 
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ment,  and  coDsequently  of  expenditure,  unparalleled  in  the 
annals  of  England.  But  the  hesitation,  and,  as  the  king  im- 
agined, the  distrust  they  had  shown  in  settling  the  ordinary 
revenue,  sunk  deep  into  his  mind,  and  chiefly  alienated  him 
from  the  whigs,  who  were  stronger  and  more  conspicuous 
than  their  adversaries  in  the  two  sessions  of  1689. 

The  desire  of  rule  in  William  III.  was  as  magnanimous  and 
public-spirited  as  ambition  can  ever  be  in  a  human  bosom.  It 
was  the  consciousness  not  only  of  having  devoted  himself  to 
a  great  cause,  the  security  of  Europe,  and  especially  of  Great 
Britain  and  Holland,  against  unceasing  aggression,  but  of  re- 
sources in  his  own  firmness  and  sagacity  which  no  other  per- 
son possessed.  A  commanding  force,  a  copious  revenue,  a 
supreme  authority  in  councils,  were  not  sought,  as  by  the 
crowd  of  kings,  for  the  enjoyment  of  selfish  vanity  and  cov- 
etousness,  but  as  the  only  sure  instruments  of  success  in  hiS' 
high  calling,  in  the  race  of  heroic  enterprise  which  Providence 
had  appointed  for  the  elect  champion  of  civil  and  religious 
liberty.  We  can  hardly  wonder  that  he  should  not  quite 
render  justice  to  the  motives  of  those  who  seemed  to  impede 
his  strenuous  energies ;  that  he  should  resent  as  ingratitude 
those  precautions  against  abuse  of  power  by  him,  the  recent 
delivercr  of  the  nation,  which  it  had  never  called  for  against 
those  who  had  sought  to  enslave  it. 

But,  reasonable  as  this  apology  may  be,  it  was  still  an  un- 
happy  error  of  William  that  he  did  not  sufficiently  weigh 
the  circumstances  which  had  elevated  him  to  the  English 
throne,  and  the  alteration  they  had  inevitably  made  in  the 
i*elations  between  the  crown  and  the  parliament.  It  was  cer- 
tainly not  for  the  sake  of  replacing  James  by  William,  with 
eq^ual  powers  of  doing  injury,  that  the  purest  and  wisest  pa- 
triots engaged  in  that  cause,  but  as  the  sole  means  of  making 
a  royal  government  permanently  compatible  with  freedom 
and  justice.  The  bill  of  rights  had  pretended  to  do  nothing 
more  than  stigmatize  some  recent  proceedings :  were  the  rep- 
resentatives of  the  nation  to  stop  short  of  other  measures -Ins- 
cause.they  seemed  novel  and  restrictive  of  the  crown's  au- 
thority, when  for  the  want  of  them  the  crown's  authority 
had  nearly  freed  itself  fi*om  all  restriction  ?  Such  was  their 
true  motive  for  limiting  the  revenue,  and  such  the  ample 
justification  of  those  important  statutes  enacted  in  the  course 
of  this  reign,  which  the  King,  unfortunately  for  his  reputation 
and  peace  of  mind,  too  jealously  resisted. 

§  1 2.  It  is  by  no  means  unusual  to  find  mention  of  a  com- 
monwealth or  republican  party,  as  if  it  existed  in  some  force 
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at  the  time  of  the  Revolution,  and  throughout  the  reign  of 
William  III. ;  nay,  some  writers,  such  as  Hume,  Dalrym- 
pie,  and  Somerville,  have,  by  putting  them^  in  a  sort  of 
balance  against  the  Jacobites,  as  the  extremes  of  the  whi^ 
and  tory  factions,  endeavored  to  persuade  us  that  the  one 
was  as  substantial  and  united  a  body  as  the  other.  It  may, 
however,  be  confidently  asserted  that  no  republic£:n  party 
had  any  existence,  if  by  that  word  we  are  to  understand  a 
set  of  men  whose  object  was  the  abolition  of  our  limited 
monarchy.  There  might  unquestionably  be  persons,  espe- 
cially among  the  independent  sect,  who  onerishcd  the  memo- 
ry of  what  they  called  the  good  old  cause,  and  thought  civil 
liberty  irreconcilable  with  any  form  of  regal  government. 
But  tifiese  were  too  inconsiderable,  and  too  far  removed  from 
political  influence,  to  deserve  the  appellation  of  a  party.  I 
•oelieve  it  would  be  difficult  to  name  five  individuals  to  whom 
even  a  speculative  preference  of  a  commonwealth  may  with 
probability  be  ascribed.  Were  it  otherwise,  the  numerous 
pamphlets  of  this  period  would  bear  witness  to  their  activity. 
X  et,  with  the  exception,  perhaps,  of  one  or  two,  and  those 
rather  equivocal,  we  should  search,  I  suspect,  the  collections 
of  that  time  in  vain  for  any  manifestations  of  a  republican 
spirit.  If,  indeed,  an  ardent  zeal  to  see  the  prerogative  ef- 
fectually restrained,  to  vindicate  that  high  authority  of  the 
house  of  commons  over  the  executive  administration  which 
it  has  in  fact  claimed  and  exercised,  to  purify  the  house 
itself  from  corrupt  influence,  if  a  tendency  to  dwell  upon 
the  popular  origin  of  civil  society,  and  the  principles  which 
Locke,  above  other  writers,  had  brought  again  into  &8hion, 
be  called  republican  (as  in  a  primary  but  less  usual  sense  of 
the  word  they  may),  no  one  can  deny  that  this  spirit  emi- 
nently characterized  the  age  of  William  IIL  And  schemes 
of  reformation  emanating  from  this  source  were  sometimes 
oflered  to  the  world,  trenching  more,  perhaps,  on  the  estab- 
lished constitution  than  either  necessity  demanded  or  pru- 
dence warranted.  But  these  were  anonymous  and  of  little 
influence ;  nor  did  they  ever  extend  to  the  absolute  subver* 
sion  of  the  throne. 

§  13.  William,  however,  was  very  early  led  to  imagine, 
whether  through  the  insinuations  of  lord  Nottingham,  as 
Burnet  pretends,  or  the  natural  prejudice  of  kings  against 
those  who  do  not  comply  with  them,  that  there  not  only  ex- 
isted a  republican  party,  but  that  it  numbei*ed  many  sup- 
porters among  the  principal  whigs.  He  dissolved  the  con- 
vention parliament,  and  gave  his  confidence  for  some  time 
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to  the  opjyosite  faction.*  Bnt  among  these,  a  real  disaffec- 
tion to  ms  government  pi*e vailed  so  widely  that  he  could 
with  difficulty  select  men  sincerely  attached  to  it.  The  ma* 
jority  professed  only  to  pay  allegiance  as  to  a  sovereign  dc 
facto,  and  violently  opposed  the  oill  of  recognition  in  1690, 
both  on  account  of  the  words  ''rightful  and  lawful  king" 
which  it  applied  to  William,  and  of  its  declaring  the  laws 
passed  in  the  last  parliament  to  have  been  good  and  valid. 
They  had  influence  enough  with  the  king  to  defeat  a  bill 

Proposed  by.  the  whigs,  by  which  an  oath  of  abjuration  of 
ames's  right  was  to  be  taken  by  all  persons  in  trust.  It 
is  by  no  means  ceilain  that  even  those  who  abstained  from 
all  connection  with  James  after  his  loss  of  the  throne  would 
have  made  a  strenuous  resistance  in  case  of  his  landing  to 
recover  it  But  we  know  that  a  large  proportion  of  the  to- 
ries  were  engaged  in  a  confederacy  to  support  him.  Almost* 
every  peer,  in  fact,  of  any  consideration  amon^  that  party, 
with  the  exception  of  lord  Nottingham,  is  implicated  by  the 
secret  documents  which  Macpherson  and  Dalrymple  have 
brought  to  light ;  especially  Godolphin,  Carmarthen  (Dan- 
by),  and  Marlborough,  the  second  at  that  time  prime  minis- 
ter of  William  (as  he  might  justly  be  called),  the  last  with 
circumstances  of  extraordinary  and  abandoned  treacherv  to- 
ward his  country  as  well  as  his  allegiance.  Two  of  the 
most  distinguished  whigs  (and  if  the  imputation  is  not  fully 
substantiated  against  othera  by  name,  we  know  generally 
that  many  were  liable  to  it)  forfeited  a  high  name  among 
their  contemporaries,  in  the  eyes  of  a  posterity  which  has 
known  them  better;  the  earl  of  Shrewsbury,  from  that 
strange  feebleness  of  soul  which  hung  like  a  spell  upon  his 
nobler  qualities,  and  admiral  Russell,  from  insolent  pride 
and  sullenness  of  temper.  Both  these  were  engaged  in  the 
vile  intrigues  of  a  faction  they  abhorred ;  but  Shrewsbury 
soon  learned  again  to  revere  the  sovereign  he  had  contrib- 
uted to  raise,  and  withdrew  from  the  contamination  of  Jaco- 
bitism.  It  does  not  appear  that  he  betrayed  that  trust  which 
William  is  said  with  extraordinary  magnanimity  to  have  re- 
posed on  him,  after  a  full  knowledge  of  his  connection  with 
the  court  of  St.  Germain.  But  Russell,  though  compelled  to 
win  the  battle  of  La  Hogue  against  his  will,  took  care  to 
render  his  splendid  victory  as  little  advantageous  as  possible. 
The  credulity  and  almost  willful  blindness  ot  faction  is  strong- 
ly manifested  in  the  conduct  of  the  house  of  commons  as  to 

*  Tbe  sndden  dUsolntion  of  this  parliament  cost  him  the  hearts  of  those  who  had 
made  him  king. 

23* 
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the  quarrel  between  this  commander  and  the  board  of  admi- 
ralty. They  chose  to  support  one  who  was  secretly  a  trai- 
tor, because  he  bore  the  name  of  whig,  tolerating  his  hifa- 
moQS  neglect  of  duty  and  contemptible  excuses,  in  order  to 
pull  down  an  honest  though  not  very  able  minister  who  be- 
longed to  the  tories.  But  they  saw  clearly  that  the  king 
was  betrayed,  though  mistaken,  in  this  instance,  as  to  tbe 
persons;  and  were  right  in  concluding  that  the  men  who 
had  effected  the  Revolution  were  in  general  most  likelv  to 
maintain  it ;  or,  in  the  words  of  a  committee  of  the  whole 
house,  ^  That  his  majesty  be  humbly  advised,  for  the  neces- 
sary support  of  his  government,  to  employ  in  his  councils 
ana  management  of  his  affairs  such  persons  only  whose  prin- 
ciples oblige  them  to  stand  by  him  and  his  risht  against  tbe 
late  king  James,  and  all  other  pretenders  whatsoever."  It 
is  plain  from  this  and  other  votes  of  the  commons  that  the 
tories  had  lost  that  majority  which  they  seem  to  have  held 
in  the  first  session  of  this  parliament. 

§  14.  It  is  not,  however,  to  be  inferred,  from  this  exteoBire 
combination  in  favor  of  the  banished  king,  that  his  party 
embraced  the  majority  of  the  nation,  or  that  he  could  hare 
been  restoi'ed  with  any  general  testimonies  of  satisfaction, 
liie  friends  of  the  Revolution  were  still  by  far  the  more 
powerful  body.  Even  the  secret  emissaries  of  James  confess 
that  the  common  people  were  strongly  prejudiced  agunst 
his  return.  The  hopes  of  that  wret<med  victim  of  his  own 
bi^^otry  and  violence  rested  less  on  the  loyalty  of  his  fomer 
subjects,  or  on  their  disaffection  to  his  rival,  than  on  tbe 
perfidious  conspiracy  of  English  statesmen  and  admirals,  of 
lord-lieutenants  and  governors  of  towns,  and  on  so  numerous 
a  French  aimy  as  an  ill-defended  and  disunited  kingdom 
would  be  incapable  to  resist  He  was  to  return,  not  as  bis 
brother,  alone  and  unarmed,  strong  only  in  the  consentient 
voice  of  the  nation,  but  amidst  tbe  bayonets  of  30,000  French 
auxiliaries.  These  were  the  pledges  of  just  and  constitu- 
tional rule  which  our  patriot  Jacobites  invoked  against  tlie 
despotism  of  William  III.  It  was  from  a  king  of  the  house 
of  Stuart,  from  James  IL,  from  one  thus  encircled  by  the  sol- 
diers of  Louis  XIV.,  that  we  were  to  receive  the  guaranty 
of  civil  and  i*eligious  liberty.  Happily,  the  determined  love 
of  arbitrary  power,  burning  unextinguished  amidst  exile  and 
disgrace,  would  not  peiWit  him  to  promise,  in  any  distinct 
manner,  those  securities  which  a  large  portion  of  his  own  ad- 
herents required.  The  Jacobite  faction  was  divided  between 
compounders  and  non-compound ers :  the  one  insisting  on  the 
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necessity  of  holding  forth  a  promise  of  such  new  enactments 
upon  the  king's  restoration  as  might  remove  all  jealousies 
as  to  the  rights  of  the  church  and  people ;  the  other,  more 
agreeably  to  James's  temper,  rejecting  every  compromise 
with  what  they  called  the  republican  party  at  the  expense 
of  his  ancient  prerogative.  In  a  declaration  which  he  issued 
from  St.  Germain  in  1692,  there  was  so  little  acknowledgment 
of  error,  so  few  promises  of  security,  so  many  exceptions  from 
the  amnesty  he  offered,  that  the  wiser  of  his  partisans  in 
England  were  willing  to  insinuate  that  it  was  not  authentic. 
This  declaration,  and  the  virulence  of  Jacobite  pamphlets  in 
the  same  tone,  must  have  done  harm  to  his  cause.  He  pub- 
lished another  declaration  next  year,  at  the  earnest  reouest 
of  those  who  had  seceded  to  his  side  from  that  of  the  Rev- 
olution, in  which  he  held  forth  more  specific  assurances  of 
consenting  to  a  limitation  of  his  prerogative.  But  no  reflect- 
ing man  could  avoid  perceiving  that  such  promises  wrung 
from  his  distress  were  illusory  and  insincere,  that  in  the  ex- 
ultation of  triumphant  loyalty,  even  without  the  sword  of  the 
Oaul  thrown  into  the  scale  of  despotism,  those  who  dreamed 
of  a  conditional  restoration  and  of  fresh  guarantees  for  civil 
liberty  would  find,  like  the  presbyterians  of  1660,  that  it  be- 
came them  rather  to  be  anxious  about  their  own  pardon,  and 
to  receive  it  as  a  signal  boon  of  the  king's  clemency.  The 
knowledge  thus  obtained  of  James's  incorrigible  obstinacy 
seems  gi*adually  to  have  convinced  the  disaffected  that  no 
hope  for  the  nation  or  for  themselves  could  be  drawn  from 
his  restoration.  His  connections  with  the  treacherous  coun- 
selors of  William  grew  weaker ;  and  even  before  the  peace 
of  Ryswick  it  was  evident  that  the  aged  bigot  could  never 
wield  again  the  sceptre  he  had  thrown  away.  The  scheme 
of  assassinating  our  illustrious  sovereign,  which  some  of 
James's  desperate  zealots  had  devised  without  his  privity, 
as  may  charitably  and  even  reasonably  be  supposed,  gave  a 
fatal  blow  to  the  interests  of  that  faction.  It  was  instantly 
seen  that  the  murmurs  of  malcontent  whigs  had  nothing  in 
common  with  the  disaffection  of  Jacobites.  The  nation  I'e- 
sounded  with  an  indignant  cry  against  the  atrocious  conspir- 
acy. An  instrument  of  association  abjuring  the  title  of 
James,  and  pledging  the  subscribers  to  revenge  the  king's 
death  after  the  mode  of  that  in  the  rei^^n  of  iflizabeth,  was 
generallv  signed  by  both  houses  of  parliament  and  through- 
out the  kingdom.  The  adherents  of  the  exiled  family  dwin- 
dled into  so  powerless  a  minority  that  they  could  make  no 
sort  of  opposition  to  the  act  of  settlement,  and  did  not  re- 


540  ATTAINDER  OF  FENWICK.  Chap.  XV. 

cover  an  efficient  character  as  a  party  till  toward  the  latter 
end  of  the  ensaing  reign. 

§  15.  Perhaps  the  indignation  of  parliament  against  those 
who  sought  to  bring  back  despotism  through  civil  war  and 
the  murder  of  an  heroic  sovereign  was  carried  too  far  in  the 
bill  for  attainting  sir  John  Fenwick  of  treason.  Two  wit- 
nesses, required  by  our  law  in  a  charge  of  that  nature.  Porter 
and  Goodman,  had  deposed  before  the  grand  jury  to  Fen- 
wick's  share  in  the  scheme  of  invasion,  though  there  is  do 
reason  to  believe  that  he  was  privy  to  the  intended  assassina- 
tion of  the  king.  His  wife  subsequently  prevailed  on  Good- 
man to  quit  the  kingdom ;  and  thus  it  became  impossible  to 
obtain  a  conviction  m  the  course  of  law.  This  was  the  apol- 
ogy for  a  special  act  of  the  legislature,  by  which  he  suffered 
the  penalties  of  treason.  It  did  not,  like  some  other  acts  of 
attamder,  inflict  a  punishment  beyond  the  offense,  but  sup 
plied  the  deficiency  of  legal  evidence.  It  was  sustained  by 
the  production  of  Gk>odman's  examination  before  the  privy 
council,  and  by  the  evidence  of  two  erand-jurymen  as  to  tbe 
deposition  he  had  made  on  oath  before  them,  and  on  which 
they  had  found  the  bill  of  indictment.  It  was  also  shown 
that  he  had  been  tampered  with  by  lady  Mary  Fenwick  to 
leave  the  kingdom.  This  was  undoubtedly  as  good  second- 
ary evidence  as  can  well  be  imagined ;  and  though  in  crim- 
inal cases  such  evidence  is  not  admissible  by  courts  of  law, 
it  was  plausibly  urged  that  the  legislature  might  prevent 
Fenwick  from  taking  advantage  of  his  own  underhand  man- 
agement, without  transgressing  the  moral  rules  of  justice,  or 
even  setting  the  dangerous  precedent  of  punishing  treason 
upon  a  single  testimony.  Yet,  upon  the  whole,  the  impor- 
tance of  adherins:  to  the  stubborn  rules  of  law  in  matters  of 
treason  is  so  weighty,  and  the  difficulty  of  keeping  such  a 
body  as  the  house  of  commons  within  any  less  precise  lim- 
its so  manifest,  that  we  may  well  concur  with  those  who 
thought  sir  John  Fenwick  much  too  inconsiderable  a  person 
to  warrant  such  an  anomaly.  The  jealous  sense  of  liberty 
prevalent  in  William^s  reign  produced  a  very  strong  oppo- 
sition to  this  bill  of  attainder :  it  passed  in  each  house,  es- 
pecially in  the  lords,  b^  a  small  majority.  Nor,  perhaps, 
would  it  have  been  carried  but  for  Fenwick^s  impruaent  dis- 
closure, in  order  to  save  his  life,  of  some  great  statesmen's  in- 
trigues with  the  late  king ;  a  disclosure  which  he  dared  not, 
or  was  not  in  a  situation  to  confirm,  but  which  rendered  him 
the  victim  of  their  fear  and  i*evenge.  Russell,  one  of  thoM 
accused,  brought  into  the  commons  the  bill  of  attainder; 
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Marlborough  voted  in  favor  of  it,  the  only  instance  wherein 
he  quitted  the  tories;  Gk>dolphin  and  Bath,  with  more  hu- 
manity, took  the  other  side;  and  Shrewsbury  absented  him- 
self from  the  house  of  lords.  It  is  now  well  known  that 
Fenwick's  discoveries  went  not  a  step  beyond  the  truth. 
Their  effect,  however,  was  beneficial  to  the  state;  as,  by  dis- 
plaving  a  strange  want  of  secrecv  in  the  court  of  St.  6er- 
mam,  Fenwick  never  having  haa  any  direct  communica- 
tion with  those  he  accused,  it  caused  Gbdolphin  and  Marl- 
borough to  break  off  their  dangerous  course  of  perfidy. 

tl6.  Amidst  these  scenes  of  dissension  and  disaffection, 
amidst  the  public  losses  and  decline  which  aggravated 
them,  we  have  scarce  any  object  to  contemplate  with  pleas- 
ure but  the  magnanimous  and  unconquenible  soul  of  Wil- 
liam. Mistaken  in  some  parts  of  his  domestic  policy,  unsuit- 
ed  by  some  failings  of  his  character  for  the  English  nation, 
it  is  still  to  his  superiority  in  virtue  and  energy  over  all  her 
own  natives  in  that  age  that  England  is  indebted  for  the 
preservation  of  her  honor  and  liberty ;  not  at  the  crisis  only 
of  the  Revolution,  but  through  the  difficult  period  that  elapsed 
until  the  peace  of  RyswicC  A  war  of  nine  years,  general- 
ly unfortunate,  unsatisfactory  in  its  result,  carried  on  at  a 
cost  unknown  to  former  times,  amidst  the  decay  of  trade,  the 
exhaustion  of  resources,  the  decline,  as  there  seems  good  rea- 
son to  believe,  of  population  itself,  was  the  festering  wound 
that  turned  a  people's  gratitude  into  factiousness  and  treach- 
ery. It  was  easy  to  excite  the  national  prejudices  against 
campaigns  in  Flanders,  especially  when  so  unsuccessful,  and 
to  inveigh  against  the  neglect  of  our  maritime  power.  Yet, 
unless  we  could  have  been  secure  against  invasion,  which 
Louis  would  infallibly  have  attempted,  had  not  his  whole 
force  been  occupied  by  the  grand  alliance,  and  which,  in  the 
feeble  condition  of  our  navy  and  commerce,  at  one  time 
could  not  have  been  impracticable,  the  defeats  of  Steenkirk 
and  Landen  might  probably  liave  been  sustained  at  home. 
The  war  in  1689,  and  the  great  confederacy  of  Europe, 
which  William  alone  could  animate  with  anv  steadiness  and 
energy,  were  most  evidently  and  nndeniably  the  means  of 
preserving  the  independence  of  England.  That  danger, 
which  has  sometimes  been  in  our  countrymen's  mouths  with 
little  meaning,  of  becoming  a  province  to  France,  was  therj 
close  and  actual ;  for  I  hold  the  restoration  of  the  house  of 
Stuart  to  be  but  another  expression  for  that  ignominy  and 
servitude. 

§  IV.  The  expense,  therefore,  of  this  war  must  not  be  reck- 
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oned  unnecessary ;  nor  must  we  censura  the  goTemnient  for 
that  small  portion  of  our  debt  which  it  was  compelled  to  en- 
tail on  posterity.*  It  is  to  the  honor  of  William^s  adminis- 
tration, and  of  his  parliaments,  not  always  clear-sighted,  bnt 
honest  and  zealous  for  the  public  weal,  that  they  deviated 
so  little  from  the  praiseworthy,  though  sometimes  impracti- 
cable, policy  of  providing  a  revenue  commensurate  with  the 
annual  expenditure.  The  supplies  annually  raised  daring 
the  war  were  about  five  millions,  mora  than  double  the  rev- 
enue of  James  IL  But  a  ^reat  decline  took  place  in  the  prod- 
uce of  the  taxes  by  which  that  revenue  was  levied.  Li 
1693,  the  customs  had  dwindled  to  less  than  half  their 
amount  before  the  Revolution,  the  excise  duties  to  little 
more  than  half.  .This  rendered  heavy  impositions  on  land 
inevitable;  a  tax  always  obnoxious,  and  keeping  up  disaf- 
iection  in  the  most  powerful  class  of  the  community.  The 
first  land-tax  was  imposed  in  1690,  at  the  rate  of  three  shil- 
lings in  the  pound  on  the  rental ;  and  it  continued  ever  af- 
terward to  be  annually  granted,  at  different  rates,  bnt  com- 
monly at  four  shillings  m  the  pound,  till  it  was  made  per- 
petual in  1798,  A  tax  of  twenty  per  cent,  might  well  seem 
grievous ;  and  the  notorious  inequality  of  the  assessment  in 
different  counties  tended  rather  to  aggravate  the  burden 
upon  those  whose  contribution  was  the  fairest.  Fresh 
schemes  of  finance  were  devised,  and,  on  the  whole,  patient- 
ly borne  by  a  jaded  people.  The  Bank  of  England  rose 
under  the  auspices  of  the  whig  party,  and  materially  relieved 
the  immediate  exigencies  of  the  government,  while  it  palli- 
ated the  general  distress  by  discounting  bills  and  lending 
money  at  an  easier  rate  of  interest.  Yet  its  notes  were  de- 
preciated by  twenty  per  cent,  in  exchange  for  silver;  and 
exchequer  tallies  at  least  twice  as  much,  till  they  were  fund- 
ed at  an  interest  of  eight  per  cent.  But  these  resources 
generally  falling  very  short  of  calculation,  and  being  antici- 
pated at  such  an  exorbitant  discount,  a  constantly  increas- 
ing deficiency  arose ;  and  public  credit  sunk  so  low,  that 
about  the  year  1696  it  was  hardly  possible  to  pay  the  fleet 
and  army  from  month  to  month,  and  a  total  bankrnptx^y 
seemed  near  at  hand.  These  distresses  a^ain  were  enhanced 
by  the  depreciation  of  the  circulating  com,  and  by  the  bold 
remedy  of  a  re-coinage,  which  made  the  immediate  stagna- 
tion of  commerce  more  complete.     The  mere  operation  of 

*  The  debt  at  the  king*!*  death  amoniited  to  X1ft,SMJ02,  of  which  nbore  three  mill- 
ions were  to  expire  in  ITia  Of  this  sam  ie664,863  was  Incnrred  before  the  Revoia- 
tion.  being  a  part  of  the  money  of  which  Charles  IL  had  robbed  the  public  creditor 
by  shotting  up  the  exchequer. 
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exchanging  the  worn  silyer  coin  for  the  new,  which  Mr.  Mon- 
tague bad  the  courage  to  do  without  lowering  the  standard, 
cost  the  government  two  millions  and  a  half.  CeHainly  the 
vessel  of  our  commonwealth  has  never  been  so  close  to  ship- 
wreck as  in  this  period ;  we  have  seen  the  storm  raging  in 
still  greater  terror  round  our  heads,  but  with  far  stouter 
planks  and  tougher  cables  to  confront  and  ride  through  it. 

Those  who  accused  William  of  neglecting  the  maritime 
force  of  England  knew  little  what  they  said,  or  cared  little 
about  its  truth.  A  soldier  and  a  native  of  Holland,  he  nat- 
urally looked  to  the  Spanish  Netherlands  as  the  theatre  on 
which  the  battle  of  France  and  Europe  was  to  be  fought. 
It  was  by  the  possession  of  that  country  and  its  chief  for- 
tresses that  Louis  aspired  to  hold  Holland  in  vassalage,  to 
menace  the  coasts  of  England,  and  to  keep  the  Empire  under 
his  influence.  Meanwhile,  the  naval  annau  of  this  war  added 
much  to  our  renown ;  Russell,  glorious  in  his  own  despite  at 
La  Hogue,  Rooke,  and  Shovel  kept  up  the  honor  of  the  En- 
glish flag.  After  that  great  victory,  the  enemy  never  encoun- 
tered us  in  battle ;  and  the  wintering  of  the  fleet  at  Cadiz  in 
1694,  a  measure  determined  on  by  William's  energetic  mind, 
against  the  advice  of  his  ministers,  and  in  spite  ot  the  fretful 
insolence  of  the  admiral,  gave  us  so  decided  a  pre-eminence 
both  in  the  Atlantic  and  Mediterranean  seas,  tnat  it  is  hard 
to  say  what  more  could  have  been  achieved  by  the  most  ex- 
clusive attention  to  the  nav^. 

§  18.  The  treaty  of  Rys wick  was  concluded  on  at  least  as 
fair  terms  as  almost  perpetual  ill  fortune  could  warrant  us 
to  expect.  It  compelled  Louis  XIY.  to  recognize  the  king's 
title,  and  thus  both  humbled  the  court  of  St.  Germain,  and 
put  an  end  for  several  years  to  its  intrigues.  It  extinguish- 
ed, or  rather  the  war  itself  had  extinguished,  one  of  the  bold 
hopes  of  the  French  court — the  scheme  of  procuring  the  elec- 
tion of  the  dauphin  to  the  Empire.  It  gave  at  least  a  breath- 
ing-time to  Europe,  so  long  as  the  feeble  lamp  of  Charles 
II. 's  life  should  continue  to  glimmer,  during  wnich  the  fate 
of  his  vast  succession  might  possibly  be  regulated  without 
injury  to  the  liberties  of  Europe.*  But  to  those  who  looked 
with  the  king's  eyes  on  the  prospects  of  the  continent,  this 
pacification  could  appear  nothing  else  than  a  preliminary  ar- 
mistice of  vigilance  and  preparation.  He  knew  that  the 
Spanish  dominions,  or  at  least  as  large  a  portion  of  them  as 

*  The  pence  of  Ryswick  was  absolutelj  neceflsary.  Dot  onlj  on  acconot  of  the  de- 
fectioD  of  the  dake  of  Sayoj,  and  the  manifest  disadvantage  with  whish  the  allies 
carried  on  the  war,  bnt  becaase  pabiic  credit  in  England  was  almost  annihilated,  and 
it  was  hardly  possible  to  pay  the  army. 
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coald  be  grasped  b^  a  powerful  arm,  had  been  for  more 
thirty  years  the  object  of  Louis  XTV.  The  queen's  rei 
ation  of  her  right  of  succession  was  invalid  in  the  jurispro- 
dence  of  his  court  By  the  queen  of  France's  death,  b^ 
claim  upon  the  inheritance  of  Spain  had  devolved  upon  the 
dauphin ;  so  that  ultimately,  and  virtually  in  the  first  in- 
stance, the  two  great  monarchies  would  be  consolidated,  and 
a  single  will  would  direct  a  force  much  more  than  equal  to 
all  the  rest  of  Europe.  If  we  admit  that  every  little  osdi- 
lation  in  the  balance  of  power  has  sometimes  been  too  mi- 
nutely regarded  by  English  statesmen,  it  would  be  absurd  to 
contend  that  such  a  subversion  of  it  as  the  union  of  France 
and  Spain  under  one  head  did  not  most  seriously  threaten 
both  the  independence  of  England  and  Holland. 

§  19.  The  house  of  commons  which  sat  at  the  conclasion 
of  the  treaty  of  Ryswick,  chiefly  composed  of  whigs,  and 
having  zealouslv  co-operated  in  the  prosecution  of  the  late 
war,  could  not  be  supposed  lukewarm  in  the  cause  of  liber- 
ty, or  indifferent  to  the  aggrandizement  of  France.  But  the 
nation's  exhausted  state  seemed  to  demand  an  intermission 
of  its  burdens,  and  revived  the  natural  and  laudable  dispo- 
sition to  frugality  which  had  characterized  in  all  former 
times  an  English  parliament  The  arrears  of  the  war,  joined 
to  loans  made  during  its  progress,  left  a  debt  of  about  seven- 
teen millions,  which  excited  much  inquietude,  and  evidently 
could  not  be  discharged  but  by  steady  retrenchment  and  un- 
interrupted peace.  But,  besides  this,  a  reluctance  to  see  a 
standing  army  established  prevailed  among  the  great  majo^ 
ity  both  of  whigs  and  tories.  It  was  unknown  to  their  an- 
cestors— this  was  enough  for  one  party ;  it  was  dangerous 
to  liberty — this  alarmed  the  other.  It  was  not  sufficientlv 
remembered  that  the  bill  of  rights,  the  annual  mutiny  bill, 
the  necessity  of  annual  votes  ot  supply  for  the. maintenance 
of  a  regular  army,  besides,  what  was  far  more  than  all,  the 


entirely 
Such,  however,  was  the  influence  of  what  may  be  called  the 
constitutional  antipathy  of  the  English  in  that  age  to  a  reg- 
ular army,  that  the  commons,  in  the  first  session  after  the 
peace,  voted  that  all  troops  raised  since  1680  should  be  dis- 
banded, reducing  the  forces  to  about  7000  men,  which  thej 
were  with  difficulty  prevailed  upon  to  augment  to  10,000. 
They  resolved  at  the  same  time  that,  "  in  a  just  sense  and 
acknowledgment  of  what  great  things  his  majesty  has  done 
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for  these  kingdoms,  a  sum  not  exceeding  £700,000  be  granted 
to  bis  majesty  during  bis  life  for  the  support  of  the  civil  list." 
So  ample  a  gift  from  an  impoverished  uation  is  the  strongest 
testimony  of  their  affection  to  the  kin^.  But  he  was  justly 
disappointed  by  the  former  vote,  which,  in  the  hazardous 
eondition  of  Europe,  prevented  this  country  from  wearing  a 
countenance  of  preparation,  more  likely  to  avert  than  to  bring 
on  a  second  conflict.  He  permitted  himself,  however,  to  car- 
r^  this  resentment  too  far,  and  lost  sight  of  that  subordina- 
tion to  the  law  which  is  the  duty  of  an  English  sovereign, 
when  he  evaded  compliance  with  this  resolution  of  the  com- 
inoDS,  and  took  on  himself  the  unconstitutional  responsibility 
of  leaving  sealed  orders,  when  he  went  to  Holland,  that  16,000 
men  should  be  kept  up,  without  the  knowledge  of  his  minis- 
ters, which  they  as  unconstitutionally  obeyed.  In  the  next 
session,  a  new  parliament  having  been  elected,  full  of  men 
strongly  imbued  with  what  the  courtiers  styled  common- 
wealth principles,  or  an  extreme  jealousy  of  royal  power,  it 
was  found  impossible  to  resist  a  diminution  of  the  army  to 
7000  troops.  These,  too,  were  voted  to  be  natives  of  the  Brit- 
ish dominions ;  and  the  king  incurred  the  severest  mortifica- 
tion of  his  reign  in  the  necessity  of  sending  back  his  regiments 
of  Dutch  guards  and  French  refugees.  The  foreign  troops 
were  too  numerous,  and  it  would  have  been  politic  to  con- 
ciliate the  nationality  of  the  multitude  by  reducing  their  num- 
ber; yet  they  had  claims  which  a  grateful  and  generous  peo- 
ple should  not  have  forgotten :  they  were  many  of  them  the 
chivalry  of  protestantisni;  the  Huguenot  gentlemen  who  had 
lost  all  but  their  swords  in  a  cause  which  we  deemed  our 
own;  they  were  the  men  who  had  terrified  James  from 
Whitehall,  and  brought  about  a  deliverance  which,  to  speak 
plainly,  we  had  neither  sense  nor  courage  to  achieve  for  our- 
selves, or  which  at  least  we  could  never  have  achieved  with- 
out enduring  the  convulsive  throes  of  anarchy. 

§  20.  There  is,  if  not  more  apology  for  the  conduct  of  the 
commons,  yet  more  to  censure  on  the  king's  side,  in  another 
scene  of  humiliation  which  be  passed  through  in  the  business 
of  the  Irish  forfeitures.  These  confiscations  of  the  property 
of  those  who  had  fought  on  the  side  of  James,  though,  in  a 
legal  sense,  at  the  crown's  disposal,  ought  undoubtedly  to 
have  been  applied  to  the  public  service.  It  was  the  intention 
of  parliament  that  two-thirds  at  least  of  these  estates  should 
be  sold  for  that  purpose ;  and  William  had,  in  answer  to  an 
address  (January,  1690^,  promised  to  make  no  grant  of  them 
till  the  matter  should  oe  considered  in  the  ensuing  session. 
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Several  bills  were  brought  in  to  carry  tbe  original  resoluti^ms 
into  effect,  but,  probably  through  the  influence  of  gov^n- 
ment,  they  always  fell  to  the  ground  in  one  or  other  house 
of  parliament.  Meanwhile  the  King  granted  away  the  whole 
of  these  forfeitures,  about  a  million  of  acres,  with  a  culpable 
profuseness,  to  the  enriching  of  his  personal  fitvorites,  such  as 
the  earl  of  Portland  and  the  countess  of  Orkney.  Yet,  as  this 
had  been  done  in  the  exercise  of  a  lawful  prerogative,  it  is  not 
easy  to  justify  the  act  of  resumption  passed  in  1699.  The 
precedents  for  resumption  of  grants  were  obsolete,  and  from 
oad  times.  It  was  agreed  on  all  hands  that  the  royal  do- 
main is  not  inalienable ;  if  this  were  a  mischief,  as  could  not, 
perhaps,  be  doubted,  it  was  one  that  the  legislature  bad 
permitted  with  open  eyes  till  there  was  nothing  left  to  be 
alienated. 

But,  even  if  the  resumption  of  William's  Irish  grants  could 
be  reckoned  defensible,  thei*e  can  be  no  doubt  that  the  mode 
adopted  by  the  commons,  of  tacking,  as  it  was  called,  tbe 
provisions  for  this  purpose  to  a  money  bill,  so  as  to  render 
It  impossible  for  the  lords  even  to  modify  them  without  de- 
priving the  king  of  his  supply,  tended  to  subvert  the  consd* 
tution  and  annihilate  the  rights  of  a  co-equal  house  of  parlia- 
ment. This  most  reprehensible  device,  though  not  an  un- 
natural consequence  of  their  pretended  nght  to  an  exclasive 
concern  in  money  bills,  had  oeen  employed  in  a  former  in- 
stance during  this  reign.  They  were  again  successful  on 
this  occasion ;  the  lords  receded  from  their  amendments,  and 
passed  the  bill  at  the  king's  desire^  who  perceived  that  the 
fury  of  the  commons  was  tending  to  a  terrible  convulsion. 
But  the  precedent  was  infinitely  dangerous  to  their  legisla- 
tive power.  If  the  commons,  after  some  more  attempts  of 
the  same  nature,  desisted  from  so  unjust  an  encroachment,  it 
must  be  attributed  to  that  which  has  been  the  great  preserv- 
ative of  the  equilibrium  in  our  government,  the  public  voice 
of  a  reflecting  people,  averse  to  manifest  innovation,  and  soon 
offended  by  the  intemperance  of  factions. 

t21.  The  essential  change  which  the  fall  of  the  old  dynasty 
wrought  in  our  constitution  displayed  itself  in  such  a 
vigorous  spirit  of  inquiry  and  interference  of  parliament  with 
all  the  coui*se  of  government  as,  if  not  absolutely  new,  was 
more  uncontested  and  more  eflectnal  than  before  the  Revolu- 
tion. The  commons,indeed,  under  Charles  IL  had  not  wholly 
lost  sight  of  the  precedents  which  the  long  parliament  had 
established  for  them ;  though  with  continual  resistance  from 
the  coui-t,  in  which  their  right  of  examination  was  by  no 
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means  admitted.  But  the  tones  throagfaoat  the  reign  of 
William  eyinced  a  departure  from  the  ancient  principles  of 
their  faction  in  nothing  more  than  in  asserting  to  the  fullest 
extent  the  powers  and  privileges  of  the  commons ;  and,  in 
the  coalition  thev  formed  with  the  malcontent  whigs,  if  the 
men  of  liberty  adopted  the  nickname  of  the  men  of  preroga- 
tive, the  latter  did  not  less  take  up  the  maxims  and  feelings 
of  the  former.  The  bad  success  and  suspected  management 
of  public  affaira  co-operated  with  the  strong  spirit  of  party 
to  establish  this  important  accession  of  authority  to  the  house 
of  commons.  In  June,  1 689,  a  special  committee  was  ap- 
pointed to  inquire  into  the  miscarriages  of  the  war  in  Ire- 
land, especially  as  to  the  delay  in  relieving  Londonderry. 
A  similar  committee  was  appointed  in  the  lords.  The  former 
reported  severely  against  colonel  Lnndy,  governor  of  that 
city ;  and  the  house-  addressed  the  kin^,  that  he  might  be 
sent  over  to  be  tried  for  the  treasons  laid  to  his  charge.  I 
do  not  think  there  is  any  earlier  precedent  in  the  Journals 
for  so  specific  an  inquiry  into  the  conduct  of  a  public  officer, 
especially  one  in  military  command.  It  marks,  therefore, 
very  distinctly  the-  change  of  spirit  which  I  have  so  frequent- 
ly mentioned.  No  courtier  has  ever  since  ventured  to  deny 
this  general  right  of  inquiry,  though  it  is  a  frequent  practice 
to  elude  it.  The  right  to  inquire  draws  with  it  the  necessary 
means,  the  examination  of  witnesses,  records,  papers,  enforced 
by  the  strong  arm  of  parliamentary  privilege.  In  one  re- 
spect alone  these  powers  have  fallen  rather  short ;  the  com- 
mons do  not  administer  an  oath ;  and  having  neglected  to 
claim  this  authority  in  the  irregular  times  when  they  could 
make  a  privilege  by  a  vote,  they  would  now,  perhaps,  find 
difficulty  in  obtaining  it  by  consent  of  the  house  ot  peers. 
They  renewed  this  committee  for  inquiring  into  the  miscar- 
riages of  the  war  in  the  next  session.  They  went. very  fully 
into  the  dispute  between  the  board  of  admiralty  and  admiral 
Russell  ailer  the  battle  of  La  Hogue ;  and  the  year  after,  in- 
vestigated the  conduct  of  his  successors,  Eilligi*ew  and  Del- 
nval,  in  the  command  of  the  Channel  fleet.  They  went,  in 
the  winter  of  1694,  into  a  very  long  examination  of  the  ad- 
mirals and  the  orders  issued  by  the  admiralty  during  the  pre- 
ceding year;  and  then  voted  that  the  sending  the  fleet  to  the 
Mediterranean,  and  the  continuing  it  there  this  winter,  has 
been  to  the  honor  and  interest  of  his  majesty  and  his  king- 
doms. But  it  is  hardly  worth  while  to  enumerate  later  in- 
stances of  exercising  a  right  which  had  become  indisputable, 
2md,  even  before  it  rested  on  the  basis  of  precedent,  could  not 
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reasonably  be  denied  to  those  who  might  advise,  remonstrate, 
and  impeach. 

§  22.  The  general  unpopularity  of  William's  administra- 
tion, and  more  paitioularly  the  reduction  of  the  forces,  afford 
an  ample  justification  for  the  two  treaties  of  partition,  which 
the  tory  faction,  with  scandalous  injustice  and  inconsistency, 
turned  to  his  reproach.  No  one  could  deny  that  the  ag- 
grandizement of  France  by  both  of  these  treaties  was  of  se- 
rious consequence.  But,  according  to  English  interests,  the 
first  object  was  to  Becni*e  the  Spanish  Netherlands  from  he- 
coming  provinces  of  that  power;  the  next  to  maintain  the 
real  independence  of  Spain  and  the  Indies.  Italy  was  bat 
the  last  in  order ;  and  though  the  possession  of  Naples  and 
Sicily,  with  the  ports  of  Tuscany,  as  stipulated  in  the  treaty 
of  partition,  would  have  rendered  France  absolute  mistress 
of  that  whole  country  and  of  the  Mediterranean  sea,  and  es- 
sentially changed  the  balance  of  Europe,  it  was  yet  more  tol- 
erable than  the  acquisition  of  the  whole  monarchy  in  the 
name  of  a  Bourbon  prince,  which  the  opening  of  the  snoces- 
sion  without  previous  arrangement  was  likely  to  prodaoe. 
They  at  least  who  shrunk  from  the  thought  of  another  war, 
and  studiously  depreciated  the  value  of  continental  alliances, 
were  the  last  who  ought  to  have  exclaimed  against  a  treaty 
which  had  been  ratified  as  the  sole  means  of  giving  us  some- 
thing like  security  without  the  cost  of  fighting  for  it.  Noth- 
ing, therefore,  could  be  more  unreasonable  than  the  clamor 
of  a  tory  house  of  commons  in  IVOl  (for  the  malcontent  whigs 
wei-e  now  so  consolidated  with  the  tories  as  in  general  to 
bear  their  name)  against  the  partition  treaties ;  nothing  more 
unfair  than  the  impeachment  of  the  four  lords,  Portland,  Or- 
ford,  Somers,  and  Halifax,  on  that  account.  But  wo  must  at 
the  same  time  remark,  that  it  is  more  easy  to  vindicate  the 
partition  treaties  themselves,  than  to  reconcile  the  condoct 
of  the  king  and  of  some  others  with  the  principles  established 
in  our  constitution.  William  had  taken  these  important  ne- 
gotiations wholly  into  his  own  hands,*not  even  communica- 
ting them  to  any  of  his  English  ministers,  except  lord  Jersey, 
until  his  resolution  was  finally  settled.  Lord  Somers,  as 
chancellor,  had  put  the  gi*eat  seal  to  blank  powers,  as  a  legal 
authority  to  the  negotiators,  which  evidently  could  not  be 
valid,  unless  on  the  dangerous  principle  that  the  seal  is  con- 
clusive against  all  exception.  He  had  also  sealed  the  ratifi- 
cation of  the  treaty,  though  not  consulted  upon  it,  and  thoagh 
he  seems  to  have  had  objections  to  some  of  the  terms ;  and 
in  both  instances  he  set  up  the  king's  command  as  a  sufficient 
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defense.  The  exclusion  of  all  those  whom,  whether  called 
privy  or  cabinet  coancilors,  the  nation  holds  responsible  for 
Its  safety,  from  this  great  negotiation,  tended  to  throw  back 
the  whole  executive  government  into  the  single  will  of  the 
sovereign,  and  ought  to  have  exasperated  the  house  of  com- 
mons far  more  than  the  actual  treaties  of  partition,  which 
may  probably  have  been  the  safest  choice  in  a  most  perilous 
condition  of  Eui-ope.  The  impeachments,  however,  were  in 
most  respects  so  ill  substantiated  by  proof,  that  they  have 
generally  been  reckoned  a  disgraceful  instance  of  party  spirit. 

§  2.^.  The  whigs,  such  of  them  at  least  as  continued  to 
hold  that  name  in  honor,  soon  forgave  the  mistakes  and  fail- 
ings of  their  great  delivei-er ;  and,  indeed,  a  hish  regard  for 
the  memory  of  William  IIL  may  justly  be  reckoned  one  of 
the  tests  by  which  genuine  whiggism,  as  opposed  both  to 
tory  and  republican  principles,  has  always  been  recognized. 
By  the  opposite  party  he  was  rancorously  hated ;  and  their 
malignant  calumnies  still  sully  the  stream  of  history.  Let  us 
leave  such  as  prefer  Charles  1  to  William  III.  in  the  enjoy- 
ment of  prejudices  which  are  not  likely  to  be  overcome  by 
argument.  But  it  must  ever  be  an  honor  to  the  English 
crown  that  it  has  been  worn  by  so  great  a  man.  Compared 
with  him,  the  statesmen  who  surrounded  his  throne,  the  Sun- 
derlands,  Godolphins,  and  Shrewsburys,  even  the  Someraes 
and  Montagues,  sink  into  insignificance.  He  was  in  truth  too 
great,  not  Tor  the  times  wherein  he  was  called  to  action,  but 
for  the  peculiar  condition  of  a  king  of  England  after  the  Rev- 
olution ;  and  as  he  was  the  last  sovereign  of  this  country 
whose  understanding  and  energy  of  character  have  been  very 
distinguished,  so  was  he  the  last  who  has  encountered  the  re- 
sistance of  his  parliament,  or  stood  apart  and  undisguised  in 
the  maintenance  of  his  own  prerogative.  His  reign  is  no 
doabt  one  of  the  most  important  in  our  constitutional  his- 
tory, both  on  account  of  its  general  character,  which  I  have 
slightly  sketched,  and  of^  those  beneficial  alterations  in  our 
law  to  which  it  gave  rise.    These  now  call  for  our  attention. 

§  24.  The  enormous  duration  of  seventeen  years,  for  which 
Charles  IL  protracted  his  second  parliament,  turned  the 
thoughts  of  all  who  desired  improvements  in  the  constitu- 
tion toward  some  limitation  on  a  prerogative  which  had 
not  hitherto  been  thus  abused.  The  term  of  three  years  ap- 
peared sufficient  to  establish  a  control  of  the  electoral  over 
the  representative  body,  without  recurring  to  the  ancient 
but  inconvenient  scheme  of  annual  parliaments,  which  men 
enamored  of  a  still  more  popular  form  of  government  (ban 


550  BILL  FOB  TBIENNI AL  PABLIAMENTS.      Chap.  XV. 

our  own  were  eager  to  recommend.    A  bill  for  this  parpoee 
was  brought  into  the  house  of  lords  in  December,  1689,  bat 
lost  b7  the  prorogation.    It  passed  both  houses  early  in  1693, 
the  whigs  generally  supporting,  and  the  tones  opposing  it; 
but  on  this,  as  on  many  other  great  questions  of  this  reign, 
the  two  paities  were  not  so  regularly  arrayed  asainst  e»^ 
other  as  on  points  of  a  more  personal  nature.    To  this  bill 
the  king  refused  his  assent :  an  exercise  of  prerogative  which 
no  ordinary  circumstances  can  reconcile  either  with  prudence 
or  with  a  constitutional  administration  of  government,  bat 
which  was  too  common  in  this  reign.    But  the  commons,  as 
it  was  easy  to  foresee,  did  not  abandon  so  important  a  meas- 
ure ;  a  similar  bill  received  the  royal  assent  in  November, 
1694.    By  the  triennial  bill  it  was  simply  provided  that  ev- 
ery  parliament  should  cease  and  determme  within  three 
years  from  its  meeting.     The  clause  contained  in  the  act  of 
Charles  IL  against  the  intermission  of  parliaments  for  mote 
than  three  ^ears  is  repeated ;  but  it  was  not  thought  neces- 
sary to  revive  the  somewhat  violent  and  perhaps  impracti- 
cable provisions  by  which  the  act  of  1641  had  secured  their 
meeting,  it  being  evident  that  even  annual  sessions  might 
now  be  relied  upon  as  indispensable  to  the  machine  of  gov* 
ernment. 

This  annual  assembly  of  parliament  was  rendered  necessa- 
ry, in  the  iii*st  place,  by  the  strict  appropriation  of  the  reve- 
nue according  to  votes  of  supply.  It  was  secured,  next,  by 
passing  the  mutiny  bill,  under  which  the  army  is  held  to- 
gether, and  subjected  to  military  discipline,  for  a  short  term, 
seldom  or  never  exceeding  twelve  months.  These  are  the 
two  effectual  securities  against  military  power :  that  no  pay 
can  be  issued  to  the  troops  without  a  previous  authorization 
by  the  commons  in  a  committee  of  supply,  and  by  hoth 
houses  in  an  act  of  appropriation ;  and  that  no  officer  or  sol- 
dier can  be  punished  lor  disobedience,  nor  any  court-martial 
held,  without  the  annual  re-enactment  of  the  mutiny  biU. 
Thus  it  is  strictly  true  that,  if  the  kins  were  not  to  summon 
parliament  every  year,  his  arm^  would  cease  to  have  a  legal 
existence,  and  the  refusal  of  either  house  to  concur  in  the 
mutiny  bill  would  at  once  wrest  the  sword  out  of  his  grasp. 
By  the  bill  of  rights  it  is  declared  unlawful  to  keep  any 
forces  in  time  of  peace  without  consent  of  parliament  This 
consent,  by  an  invariable  and  wholesome  usage,  is  given  only 
from  year  to  year ;  and  its  necessity  may  be  considered  per^ 
haps  the  most  powerful  of  those  causes  which  have  trans- 
ferred so  much  even  of  the  executive  power  into  the  manage- 
ment of  the  two  houses  of  parliament. 
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§  25.  The  reign  of  William  is  also  distinguished  by  the 
provisions  introduced  into  ^our  law  for  the  security  of  the 
subject  against  iniquitous  condemnations  on  the  charge  of 
hign  treason,  and  intended  to  perfect  those  of  earlier  times, 
which  had  proved  insufficient  against  the  partiality  of  judges.* 

A  bill  for  regulating  trials  upon  charges  of  high  treason 

{>a8sed  the  commons,  with  slight  resistance  from  the  crown 
awyera,  in  1691.  The  lords  introduced  a  provision  in  their 
own  favor,  that,  upon  the  trial  of  a  peer  in  the  court  of  the 
high  steward,  all  such  ad  were  entitled  to.  vote  should  be 
regularly  summoned,  it  having  been  the  practice  to  select 
twenty-three  at  the  discretion  of  the  crown.  Those  who 
wished  to  hinder  the  bill  availed  themselves  of  the  jealousy 
which  the  commons  in  that  age  entertained  of  the  upper 
house  of  parliament,  and  persuaded  them  to  disagree  with 
this  just  and  reasonable  amendment.  It  fell  to  the  ground, 
therefore,  on  this  occasion,  and,  though  more  than  once  re- 
vived in  subsequent  sessions,  the  same  difference  between 
the  two  houses  continued  to  be  insuperable.  In  the  new 
parliament  that  met  in  1695,  the  commons  had  the  good 
sense  to  recede  from  an  irrational  jealousv.  Notwithstand- 
ing the  reluctance  of  the  ministiy,  for  which  perhaps  the  very 
dangerous  position  of  the  king's  goveiiiment  furnishes  an 
apology,  this  excellent  statute  was  enacted  as  an  additional 
guaranty  (in  such  bad  times  as  might  again  occur)  to  those 
who  are  prominent  in  their  country's  cause,  against  the  great 
danger  of  false  accusers  and  iniquitous  judges.  It  provides 
that  all  persons  indicted  for  hign  treason  shall  have  a  copy 
of  their  indictment  delivered  to  them  five  days  before  their 
trial,  a  period  extended  by  a  subsequent  act  to  ten  days,  and 
a  copy  of  the  panel  of  jui-ors  two  days  before  their  trial; 
that  they  shall  oe  allowed  to  have  their  witnesses  examined 
on  oath,  and  to  make  their  defense  by  counsel.  It  clears  up 
any  doubt  that  could  be  pretended  on  the  statute  of  Edward 
VL,  by  i-equiring  two  witnesses,  either  both  to  the  same 
overt  act,  or  the  first  to  one,  the  second  to  another  overt  act 
of  the  same  treason  (that  is,  the  same  kind  of  treason),  unless 
the  party  shall  voluntarily  confess  the  charge,  it  limits 
prosecutions  for  treason  to  the  term  of  three  years,  except  in 
the  case  of  an  attempted  assassination  on  the  king.  It  in- 
cludes the  contested  provision  for  the  trial  of  peers  bv  all 
who  have  a  right  to  sit  and  vote  in  parliament.  A  later 
statute,  7  Anne,  c.  21,  which  may  be  mentioned  here  as  the 

•  The  di«qn!8ltioii  of  the  antbor  npon  the  history  of  onr  constitntlonal  law  on  trea- 
Bon  ttoia  the  begUmlng  U  inserted  as  a  note  at  the  end  of  this  chapter. 
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complement  of  the  former,  has  added  a  peculiar  privilege  to 
the  accused,  hardly  less  material  than  any  of  the  rest.  Ten 
days  before  the  trial,  a  list  of  the  witnesses  intended  to  be 
brought  ibr  proving  the  indictment,  with  their  professions 
and  places  of  abode,  must  be  delivered  to  the  prisoner,  along 
with  the  copy  of  the  indictment  The  operation  of  this 
clause  was  suspended  till  after  the  death  of  the  pretended 
prince  of  Wales. 

Notwithstanding  a  hasty  remark  of  Burnet,  that  the  design 
of  this  bill  seemed  to  be  to  make  men  as  safe  in  all  treason- 
able practices  as  possible,  it  ought  to  be  considered  a  valua- 
ble accession  to  our  constitutional  law ;  and  no  part,  I  think, 
of  either  statute  will  be  reckoned  inexpedient,  when  we  re- 
flect upon  the  history  of  all  nations,  and  more  especially  of 
our  own.  The  history  of  all  nations,  and  more  especially  of 
our  own,  in  the  fresh  recollection  of  those  who  took  a  share 
in  these  acts,  teaches  us  that  false  accusers  are  always  en- 
couraged by  a  bad  government,  and  may  easily  deceive  a 
good  one.  A  prompt  belief  in  the  spies  whom  they  perhaps 
necessarily  employ,  m  the  voluntary  informers  who  dress  op 
probable  falsehoods,  is  so  natural  and  constant  in  the  offices 
of  ministers,  that  the  best  are  to  be  heard  with  suspicion 
when  they  bring  forward  such  testimony.  And  as  men  who 
are  accused  of  conspiracy  against  a  government  are  general- 
ly such  as  are  beyond  question  disaffected  to  it,  the  indis^ 
criminating  temper  of  the  prejudging  people  from  whom  ju- 
ries must  be  taken  is  as  mudi  to  be  apprehended,  when  it  hap- 
pens to  be  favorable  to  authority,  as  that  of  the  government 
Itself;  and  requires  as  much  the  best  securities,  imperfect  aa 
the  best  are,  which  prudence  and  patriotism  can  furnish  to 
innocence.  That  the  prisoner's  witnesses  should  be  ezamin* 
ed  on  oath  will  of  course  not  be  disputed,  since  by  a  snbse- 
<iuent  statute  that  strange  and  unjust  anomaly  in  our  crim- 
inal law  has  been  removed  in  all  cases  as  well  as  in  treason; 
but  the  judges  had  sometimes  not  been  ashamed  to  point  out 
to  the  jury,  in  derogation  of  the  credit  of  those  whom  a  pris- 
oner called  in  his  behalf,  that  they  were  not  speaking  under 
the  same  sanction  as  those  for  the  crown.  It  was  not  lea 
reasonable  that  the  defense  should  be  conducted  by  counsel; 
since  that  excuse  which  is  often  made  for  denying  the  assist- 
ance of  counsel  on  charges  of  felony,  namely,  the  modera- 
tion of  prosecutors  and  the  humanity  of  the  bench,  could  nev- 
er be  urged  in  those  political  accusations  wherein  the  advo- 
cates for  the  prosecution  contend  with  all  their  strength  for 
victory;  and  the  impartiality  of  the  court  is  rather  praised 
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when  it  is  found  than  relied'  npon  beforehand/  Nor  does 
there  lie^  perhaps,  an^  sufficient  objection  even  to  that  which 
many  dislike,  which  is  more  questionable  than  the  rest,  the 
furnishing  a  list  of  the  witnesses  to  the  prisoner,  when  we  set 
on  the  other  side  the  danger  of  taking  away  innocent  lives  by 
the  testimony  of  suborned  and  infamous  men,  and  remember 
also  that  a  guilty  person  can  rarely  be  ignorant  of  those 
who  will  bear  witness  against  him ;  or  if  he  could,  that  he 
may  always  discover  those  who  have  been  examined  before 
the  grand  jury. 

The  subtlety  of  the  crown  lawyers  in  drawing  indictments 
for  treason,  and  sometimes  the  willingness  of  judges  to  favor 
Bucb  prosecutions,  have  considerably  eluded  the  chief  diffi- 
culties which  the  several  statutes  appear  to  throw  in  their 
way.  The  government  has  at  least  had  no  reason  to  com- 
plain that  the  construction  of  those  enactments  has  been  too 
rigid.  The  overt  acts  laid  in  the  indictment  are  expressed 
80  generally  that  they  give  sometimes  little  insight  into  the 
particular  circumstances  to  be  adduced  in  evidence;  and, 
though  the  act  of  William  is  positive  that  no  evidence  shall 
be  given  of  any  overt  act  not  laid  in  the  indictment,  it  has 
been  held  allowable,  and  is  become  the  constant  practice,  to 
bring  forward  such  evidence,  not  as  substantive  charges,  but 
on  the  pretense  of  its  tending  to  prove  certain  other  acts 
specially  alleged.  The  disposition  to  extend  a,  constructive 
interpretation  to  the  statute  of  Edward  IIL  has  continued 
to  increase ;  and  was  carried,  especially  by  chiefjustice  Eyre, 
in  the  trials  of  1794^  to  a  length  at  which  we  loi^  sight  alto- 
gether of  the  plain  meaning  of  words,  and  apparently  much 
•  beyond  what  Pemberton,  or  even  Jefferies,  had  reached.  In 
the  vast  mass  of  circumstantial  testimony  which  our  mod- 
em trials  for  high. treason  display,  it  is  sometimes  difficult  to 
discern  whether  the  great  principle  of  our  law,  requiring  two 
.witnesses  to  overt  acts,  has  been  adhered  to ;  for  certainly  it 
.is  not  adhered  to,  unless  such  witnesses  depose  to  acts  of  the 
prisoner  from  which  an  inference  of  his  guilt  is  immediately 
deducible.    There  can  be  no  doubt  that  state  prosecutions 

•  The  dexterity  with  wtiicti  lord  Stiafteflbnry  (the  anthor  of  the  "Characterletics'*), 
at  that  time  In  the  house  of  commons,  tamed  a  momentary  confaslon  which  came 
npon  him  while  speaking  on  this  bill,  into  an  argument  for  extending  the  aid  of 
coaoael  to  those  who  might  so  much  more  natnrally  be  embarrassed  on  a  trial  for 
their  liyes,  is  well  known.  All  well-informed  writers 'ascribe  this  to  Shaftesbury. 
But  Johoaon,  in  the  "Lives  of  the  Poets,*'  has,  through  inadyertence,  as  I  belieTe, 
giren  lord  Halifax  (Montagu)  the  credit  of  it ;  and  some  hare  since  followed  him. 
As  a  complete  refhtation  of  this  mistake,  it  Is  sufficient  to  say  that  Mr.  Montagu  op- 
pomA  the  bill.  His  name  appears  as  a  teller  on  two  divisions,  Slst  December,  1691, 
and  ISth  November,  1602. 

24 


554  SERVICES  OF  THE  PBESS.  Chap.  XV. 

have  long  been  conducted  with  an  urbanity  and  exterior 
moderation  unknown  to  the  age  of  the  Stuarts,  or  even  to 
that  of  William ;  but  this  maj  by  possibility  be  compatible 
with  very  partial  wresting  of  the  law,  and  the  substitution 
of  a  sort  of  political  reasoning  for  that  strict  interpretation 
of  penal  statutes  which  the  subject  has  a  right  to  demand. 
No  confidence  in  the  general  integrity  of  a  government, 
much  less  in  that  of  its  lawyers,  least  of  all  any  belief  in  the 
guilt  of  an  accused  person,  should  beguile  us  to  remit  that 
vigilance  which  is  peculiarly  required  m  such  circumstances. 
§  26.  For  this  vigilance,  and,  indeed,  for  almost  all  that 
keeps  up  in  us,  permanently  and  effectually,  the  spirit  of  re- 
gard to  liberty  and  the  public  good,  we  must  look  to  the  un- 
shackled  and  independent  energies  of  the  press.  In  the  reign 
of  William  III.,  and  through  the  influence  of  the  popular 

f>rinciple  in  our  constitution,  this  finally  became  free.  The 
icensmg  act,  suffered  to  expire  in  1679,  was  revived  in  1685 
for  seven  yeai*s.  In  1602,  it  was  continued  till  the  end  of 
the  session  of  1693.  Several  attempts  were  afterward  made 
to  renew  its  operation,  which  the  less  courtly  whigs  combined 
with  the  tories  and  Jacobites  to  defeat.  Both  parties,  indeed, 
employed  the  press  with  great  diligence  in  this  reign.  Even 
during  the  existence  of  a^ensorship,  a  host  of  unlicensed  pub- 
lications, by  the  negligence  or  connivance  of  the  ofiicers  em- 
ployed to  seize  them,  bore  witness  to  the  incfficacy  of  its  re- 
strictions. The  bitterest  invectives  of  Jacobitism  were  cir- 
culated in  the  first  four  yeara  atler  the  Revolution. 

The  liberty  of  the  press  consists,  in  a  strict  sense,  merely 
in  an  exemption  from  the  superintendence  of  a  licenser.  But 
it  can  not  be  said  to  exist  in  any  security,  or  sufiieiently  for 
its  principal  ends,  where  discussions  of  a  political  or  religions 
nature,  whether  general  or  particular,  are  restrained  by  too 
narrow  and  severe  limitations.  The  law  of  libel  has  always 
been  indefinite — an  evil  probably  beyond  any  complete  rem- 
edy, but  which  evidently  renders  the  liberty  of  free  discus- 
sion rather  more  precarious  in  its  exereise  than  might  be 
wished.  It  appears  to  have  been  the  received  doctrine  in 
Westminster  Hall  before  the  Revolution,  that  no  man  might 
publish  a  writing  reflecting  on  the  goverament,  nor  upon  the 
character  or  even  capacity  and  fitness  of  any  one  employed 
in  it.  Nothing  having  passed  to  change  the  law,  the  law 
remained  as  before.  Hence,  in  the  case  of  Tutchin,  it  is  laid 
down  by  Holt  that  to  possess  the  people  with  an  ill  opinion 
of  the  goverament — that  is,  of  the  ministry — is  a  libel.  And 
the  attorney-general,  in  his  speech  for  the  prosecution,  urges 
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that  there  caa  be  no  reflection  on  those  that  are  in  office 
under  her  majesty,  but  it  must  cast  some  reflection  on  the 
queen  who  employs  them.  Yet,  in  this  case,  the  censure 
upon  the  administration,  in  the  passages  selected  for  prose- 
cution, was  merely  general,  and  without  reference  to  any 
person,  upon  which  uie  counsel  for  Tutchin  vainly  relied. 

It  is  manifest  that  such  a  doctrine  was  irreconcilable  with 
the  interests  of  any  party  out  of  power,  whose  best  hope  to 
regain  it  is  commonly  by  prepossessing  the  nation  with  a 
bad  opinion  of  their  adversaries.  Nor  would  it  have  been 
possible  for  any  ministry  to  stop  the  torrent  of  a  free  press, 
under  the  secret  guidance  of  a  powerful  faction,  by  a  few  in- 
dictments for  libel.  They  found  it  generally  more  expedient 
and  more  agreeable  to  borrow  weapons  from  the  same  ar- 
mory, and  retaliate  with  unsparing  invective  and  calumny. 
This  was  first  practiced  (first,  1  mean,  with  the  avowed  coun- 
tenance of  government^  by  Swift,  in  the  '^Examiner"  and 
some  of  his  other  writings.  And  both  parties  soon  went 
such  lengths  in  this  wariare,  that  it  became  tacitlv  under- 
stood that  the  public  characters  of  statesmen  and  tne  meas* 
ures  of  administration  are  the  fair  topics  of  pretty  severe  at- 
tack.^ Less  than  this,  indeed^  would  not  have  contented  the 
political  temper  of  the  nation,  gradually  and  without  inter- 
mission becoming  more  democratical,  and  more  capable,  as 
well  as  more  accustomed,  to  judge  of  its  general  interests 
and  of  those  to  whom  they  were  intrusted.  The  just  limit 
between  political  and  private  censure  has  been  far  better 
drawn  in  these  later  times,  licentious  as  we  still  may  justly 
deem  the  press,  than  in  an  age  when  courts  of  justice  had 
not  deigned  to  acknowledge,  as  they  do  at  present,  its  theo- 
retical liberty. .  No  writer,  except  of  the  most  broken  repu- 
tation, would  venture  at  this  day  on  the  malignant  calumnies 
of  Swift. 

§  27.  Meanwhile  the  judges  naturally  adhered  to  their  es- 
tablished doctrine ;  and,  in  prosecutions  for  political  libels, 
were  very  little  inclined  to  iavor  what  they  deemed  the  pre- 
sumption, if  not  the  licentiousness,  of  the  press.  They  ad- 
vanced a  little  farther  than  their  predecessors ;  and,  contrary 
to  the  practice  both  before  and  after  tha  Revolution,  laid  it 

T  The  reign  of  Anne  was  the  era  ot  periodical  politics.  Gntta  cevat  lapidem,  non 
tI,  sed  etepe  cadeodo.  We  well  know  how  forcibly  this  line  describee  the  action  of 
the  regular  press.  It  did  not  begin  to  operate  mnch  before  1704  or  170S,  when  the 
whigs  came  into  olBce,  and  the  rejection  of  the  occasloniU  conformity  bill  blew  np  a 
flame  in  the  opposite  party.  Bat  even  then  it  was  confined  to  periodical  papers, 
snch  as  the  Oiiercator  oTBe^uartal;  for  the  common  newspapers  were  as  yet  hardly 
at  all  political. 
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down  at  length  as  an  absolnte  principle,'  that  falsehood, 
though  always  alleged  in  the  indictment,  was  not  essential 
to  the  cailt  of  the  libel ;  refusing  to  admit  its  truth  to  be 
pleaded,  or  given  in  evidence,  or  even  urged  by  way  of  miti- 
gation of  punishment.    But  as  the  defendant  conld  only  be 
convicted  oy  the  verdict  of  a  jury,  and  jurors  both  partook 
of  the  general  sentiment  in  favor  of  free  discussion,  and  might 
in  certain  cases  have  acquired  some  prepossessions  as  to  the 
real  truth  of  the  supposed  libel,  which  the  conrt^s  refusal  to 
enter  upon  it  could  not  remove,  they  were  often  reluctant  to 
find  a  verdict  of  guilty ;  and  hence  arose  by  degrees  a  sort 
of  contention  which  sometimes  showed  itseli  upon  trials,  and 
divided  both  the  profession  of  the  law  and  the  general  pub- 
lic   The  judges  and  lawyers,  for  the  most  part,  maintained 
that  the  province  of  the  jury  was  only  to  determine  the  fact 
of  publication ;  and  also  whether  what  are  called  the  innuen- 
does were  properly  filled  up — that  is,  whether  the  libel  meant 
that  which  it  was  allegea  in  the  indictment  to  mean,  not 
whether  such  meaning  were  criminal  or  innocent,  a  question 
of  law  which  the  court  were  exclusively*  competent  to  de- 
cide.   That  the  jury  might  acquit  at  their  pleasure  was  un> 
deniable ;  but  it  was  asseited  that  they  would  do  so  in  vio- 
lation of  their  oaths  and  duty,' if  they  should  reject  the  opin- 
ion of  the  judge  by  whom  they  were  to  be  guided  as  to  the 
general  law.     Others  of  great  name  in  our  jurisprudence,  and 
the  majority  of  the  public  at  large,  conceiving  that  this  would 
throw  the  liberty  of  the  press  altogether  into  the  hands  of 
the  judges,  maintained  that  the  jury  had  a  strict  right  to 
take  the  whole  matter  into  their  consideration,  and  deter- 
mine the  defendant's  criminality  or  innocence  according  to  the 
nature  and  circumstances  of  the  publication.    This  contro- 
versy, which  perhaps  hardly  arose  within  the  period  to  which 
the  present  work  relates,  was  settled  by  Mr.  Fox's  libel  bill 
in  1792.    It  declares  the  right  of  the  jury  to  find  a  general 
verdict  upon  the  whole  matter;  and  though,  from  causes 
easy  to  explain,  it  b  not  drawn  in  the  most  intelligible  and 
consistent  manner,  was  certainly  designed  to  turn  the  defend- 
ant's intention,  as  it  might  be  laudable  or  innocent,  seditious 
or  malignant,  into  a  matter  of  fact  for  their  inquiry  and  de- 
cision. 

§  28.  The  Revolution  is  justly  entitled  to  honor  as  the  era 
of  religious,  in  a  far  greater  degree  than  of  civil,  liberty,  the 
privileges  of  conscience  having  had  no  earlier  magna  charta 
and  petition  of  ri^ht  whereto  they  could  appeal. against  en- 
croachment.   Civil,  indeed,  and  religious  liberty  had  ap- 
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peared,  not  as  twin  sisters  and  co-heirs,  but  rather  in  jealous 
and  selfish  rivalry ;  it  was  in  despite  of  the  law,  it  was 
through  infringement  of  the  constitution,  by  the  court's  con- 
nivance, by  the  dispensing  prerogative,  by  the  declarations 
of  indulgence  under  Charles  and  James,  that  some  respite 
had  been  obtained  from  the  tyranny  which  those  who  pro- 
claimed their  attachment  to  civil  rights  had  always  exercised 
against  one  class  of  separatists,  and  frequently  against  an- 
other. 

At  the  time  when  the  test-law  was  enacted,  chiefly  with  a 
view  against  popery,  but  seriously  affecting  the  protestant 
non-conformists,  it  was  the  intention  of  the  house  or  commons 
to  afford  relief  to  the  latter  by  relaxing  in  some  measure  the 
strictness  of  the  act  of  uniformity  in  favor  of  such  mitiisters 
as  might  be  induced  to  conform,  and  by  granting  an  indul- 
gence of  worship  to  those  who  should  persist  in  their  separa- 
tion. This  bill,  however,  dropped  in  that  session.  Several 
more  attempts  at  a  union  were  devised  by  worthy  men  of 
both  parties  in  that  reign,  but  with  no  success.  It  was  the 
policy  of  the  court  to  withstand  a  comprehension  of  dissent- 
ers ;  nor  would  the  bishops  ^mit  of  any  concession  woilh 
the  others'  acceptance.  The  high-church  pai*ty  would  not 
endure  any  mention  of  indulgence.  In  the  parliament  of 
1680,  a  bill  to  relieve  protestant  dissenters  from  the  penalties 
of  the  35th  of  Elizabeth,  the  most  severe  act  in  force  against 
them,  having  passed  both  houses,  was  lost  off  the  table  of 
the  house  of  lords  at  the  moment  that  the  king  came  to  give 
his  assent ;  an  artifice  by  which  he  evaded  the  odium  of  an 
explicit  refusal.  Meanwhile  the  non-conforming  ministers, 
and  in  many  cases  their  followers,  experienced  a  harassing 
persecution  under  the  various  penal  laws  that  oppressed 
them;  the  judges,  especially  in  the  latter  part  of  this  reign, 
when  some  good  magistrates  were  gone,  and  still  more  the 
justices  of  the  peace,  among  whom  a  high-church  ardor  was 
prevalent,  crowding  the  jails  with  the  pious  confessors  of 
puritanism.  Under  so  rigorous  an  administration  of  statute 
law,  it  wa6  not  unnatural  to  take  the  shelter  offered  by  the 
declaration  of  indulgence;  but  the  dissenters  never  departed 
from  their  ancient  abhorrence  of  popery  and  arbitrary  power, 
and  embraced  the  terms  of  reconciliation  and  alliance  which 
the  church,  in  its  distress,  held  out  to  them.  A  scheme  of 
comprehension  was  framed  under  the  auspices  of  archbish- 
op Sancroft  before  the  Revolution.  Upon  the  completion 
of  the  new  settlement,  it  was  determined,  with  the  apparent 
concurrence  of  the  church,  to  grant  an  indulgence  to  sepa* 
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rate  conventicles ;  and  at  the  same  time,  by  enlarging  the 
terms  of  conformity,  to  bring  back  those  whose  differences 
were  not  irreconcilable  withm  the  pale  of  the  Anglican  com- 
munion. 

The  act  of  toleration  was  passed  with  little  difficalty, 
though  not  without  murmurs  of  the  bigoted  churchmen,  it 
exempts  from  the  penalties  of  existing  statutes  against  sep- 
arate conventicles,  or  absence  from  the  established  worship, 
such  as  should  take  the  oath  of  allegiance,  and  subscribe  the 
declaration  against  popery,  and  such  ministers  of  separate 
congregations  as  shonla  subscribe  the  thirty-nine  articles  of 
the  church  of  England,  except  three  and  part  of  a  fourth.  It 
eives  also  an  indulgence  to  quakers- without  this  condition. 
Meeting-houses  are  required  to  be  registered,  and  are  pro- 
tected from  insult  by  a  penalty.  No  part  of  this  toleration 
is  extended  to  papists,  or  to  such  as  deny  the  Trinity.  We 
may  justly  deem  this  act  a  very  scanty  measure  of  religions 
liberty,  yet  it  proved  more  effectual  through  the  lenient  and 
liberal  policy  of  the  eighteenth  century ;  the  subscription  to 
articles  of  faith,  which  soon  became  as  obnoxious  as  that  to 
matters  of  a  more  indifferent  nature,  having  been  practically 
dispensed  with,  though  such  a  genuine  toleration  as  Chris- 
tianity and  philosophy  alike  demand  had  no  place  in  our 
statute-book  before  the  reign  of  George  III. 

§  29.  It  was  found  more  impracticable  to  overcome  the 
prejudices  which  stood  against  any  enlargement  Of  the  basis 
of  the  English  church.  The  bill  of  comprehension,  though 
nearly  such  as  had  been  intended  by  the  primate,  and  con- 
formable to  the  plans  so  often  in  vain  devised  by  the  most 
wise  and  moderate  churchmen,  met  with  a  very  cold  recep- 
tion. Those  among  the  clergy  who  disliked  the  new  settle- 
ment of  the  crown  (and  they  were  by  far  the  greater  part) 
played  upon  the  ignorance  and  apprehensions  of  the  gentry. 
A  clause  proposed  in  the  bill  for  changing  the  oaths  of  su- 
premacy and  allegiance,  in  order  to  take  away  the  necessity 
of  receiving  the  sacrament  in  the  church  as  a  qualification 
for  office,  was  rejected  by  a  great  majority  of  the  lords, 
twelve  whig  peers  protesting.  Though  the  bill  of  compre- 
hension proposed  to  parliament  went  no  farther  than  to  leave 
a  few  scrupled  ceremonies  at  discrotion,  and  to  admit  pres- 
byterian  ministers  into  the  church  without  pronouncing  on 
the  invalidity  of  their  former  ordination,  it  was  mutilat^  in 
passing  through  the  upper  house ;  and  the  commons,  after 
entertaining  it  for  a  time,  substituted  an  address  to  the  king 
that  he  would  call  the  house  of  convocations,  *'  to  be  advised 
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with  in  eccleaiafiticar  matters.^'  It  was  of  course  necessary 
to  follow  this  recommendation.  Bat  the  lower  house  of  con- 
vocation, as  might  he  foreseen,  threw  every  obstacle  in  the 
way  of  their  king's  enlarged  policy.  They  chose  a  man  as 
their  prolocutor  who  had  been  forward  in  the  worst  conduct 
of  the  university  of  Oxford.  They  displayed  in  every  thing 
a  factious  temper,  which  held  the  very  names  of  concession 
and  conciliation  in  abhorrence.  Meanwhile  a  commission  of 
divines,  appointed  under  the  great  seal,  had  made  a  revision 
of  the  liturgy,  in  order  to  eradicate  every  thing  which  could 
give  a  plausible  ground  of  offense,  as  well  as  to  render  the 
service  more  perfect.  Those  of  the  high-church  faction  had 
soon  seceded  from  this  commission;*  and  its  deliberations 
were  doubtless  the  more  honest  and  rational  for  their  ab- 
sence. But,  as  the  complacence  of  parliament  toward  ec- 
clesiastical authority  had  shown  that  no  legislative  measure 
could  be  forced  agamst  the  resistance  of  the  lower  house  of 
convocation,  it  was  not  thought  expedient  to  lay  before  that 
ill-affected  body  the  revised  liturgy,  which  they  would  have 
employed  as  an  engine  of  calumny  against  the  bishops  and 
the  crown.  The  scheme  of  comprehension,  therefore,  lell  ab- 
solutely and  finally  to  the  ground. 

§  30.  A  similar  relaxation  of  the  terms  of  conformity  would, 
in  the  reign  of  Elizabeth,  or  even  at  the  time  of  the  Savoy 
conferences,  have  brought  back  so  lar^e  a  majority  of  dis- 
senters that  the  separation  of  the  remamder  could  not  have 
afforded  anj  color  of  alarm  to  the  most  jealous  dignitary. 
Even  now  it  is  said  that  two-thirds  of  the  non-conformists 
woold  have  embraeed  the  terms  of  reunion.  But  the  mo- 
tives of  dissent  were  already  somewhat  changed,  and  had 
come  to  tui*n  less  on  the  petty  scruples  of  the  elder  puritans, 
and  on  the  differences  in  ecclesiastical  discipline,  than  on  a 
dislike  to  all  subscriptions  of  faith  and  compulsory  uniform- 
ity. The  dissenting  ministers,  accustomed  to  independence, 
and  finding  not  unfrequently  in  the  contributions  of  their 
disciples  a  better  maintenance  than  court  favor  and  private 
patronage  have  left  for  diligence  and  piety  in  the  establish- 
ment, do  not  seem  to  have  much  regretted  the  fate  of  this 
measure.  None  of  their  friends,  in  the  most  favorable  times, 
have  ever  made  an  attempt  to  renew  it. 

A  still  more  material  reason  against  any  alteration  in  the 

*  The  words  high  and  low  charch  are  said  by  Swift  in  the  Examiner  to  have  oome 
In  soon  after  the  Revolntlon.  And  probably  they  were  not  in  common  nee  before. 
Bat  I  find  "hlgh-cborch*'  named  in  a  pamphlet  of  the  relj^i  of  Charles  IL  It  is  In 
the  Harleian  Miscellany;  bat  I  have  not  got  any  more  distinct  reference. 
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public  litnrvy  and  ceremonial  religion  at  that  feverish  crisia, 
unless  with  a  much  more  decided  concurrence  of  the  nation 
than  could  be  obtained,  was  the  risk  of  nourishing  the  schism 
of  the  non-jurors.  These  men  went  off  from  the  church  on 
grounds  merely  political,  or  at  most  on  the  pretense  that  the 
civil  power  was  incompetent  to  deprive  bishops  of  their  ec- 
clesiastical jurisdiction ;  to  which  none  among  the  laity,  who 
did  not  adopt  the  same  political  tenets,  were  likely  to  pay 
attention.  But  the  established  liturgy  was,  as  it  is  at  pres- 
ent in  the  eyes  of  the  great  majority,  the  distinguishing 
mark  of  the  Anglican  church ;  far  more,  indeed,  than  episco- 
pal government,  whereof  so  little  is  known  by  the  mass  of 
the  people  that  its  abolition,  if  we  may  utter  such  a  paradox, 
would  make  no  perceptible  difference  m  their  religion^  Any 
change,  though  for  the  better,  would  offend  those  prejudices 
of  education  and  habit  which  it  reqnires  such  a  revolationary 
commotion  of  the  public  mind  as  the  sixteenth  century  wit- 
nessed to  subdue,  and  might  fill  the  Jacobite  conventicles 
with  adherents  to  the  old  church.  It  was  already  the  policy 
of  the  non-juring  clei^y  to  hold  themselves  np  in  this  re^ 
spectable  li^ht,  and  to  treat  the  Ullotsons  ana  Bnmets  as 
equally  schismatic  in  discipline  and  unsound  in  theology. 
Fortunately,  however,  they  fell  into  the  snare  which  the  es- 
tablished church  had  avoided ;  and  deviating,  at  least  in 
their  writings,  from  the  received  standard  of  Anglican  or- 
thodoxy, into  what  the  people  saw  with  most  jealousy,  a 
sort  of  approximation  to  the  church  of  Rome,  gave  their  op- 
ponents an  advantage  in  controversy,  and  drew  farther  from 
that  part  of  the  clergy  who  did  not  much  dislike  their  polit- 
ical creed.  They  were  equally  injudicious  and  neglectful  of 
the  signs  of  the  times,  when  they  promulgated  such  extrav- 
agant assertions  of  sacerdotal  power  as  could  not  stand  with 
the  regal  supremacy,  or  any  subordination  to  the  state.  It 
was  plain,  from  the  writings  of  Leslie  and  other  leaders  of 
their  party,  that  the  mere  restoration  of  the  house  of  Stuart 
would  not  content  them,  without  undoing  all  that  had  been 
enacted  as  to  the  church  from  the  time  of  Henry  VIII. ;  and 
thus  the  charge  of  innovation  came  evidently  home  to  them- 
selves. 

8  31.  The  convention  parliament  would  have  acted  a  truly 
/politic  as  well  as  magnanimous  pai*t  in  extending  this  boon, 
or  leather  this  right,  of  religious  liberty  to  the  members  of 
that  unfortunate  church  for  whose  sake  the  late  king  had 
lost  his  throne.  It  would  have  displayed  to  mankind  that 
James  had  fallen,  not  as  a  catholic,  nor  for  seeking  to  bestow 
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toleration  on  catholics,  bat  as  a  violator  of  the  constitntion. 
William,  in  all  things  superior  to  his  subjects,  knew  that 
temporal,  and  especially  military  fidelity,  would  be  in  almost 
every  iustance  proof  against  the  seductions  of  bigotry.  The 
Dutch  armies  have  always  been  in  a  great  measure  composed 
of  catholics ;  and  many  of  thatprofession  served  under  him 
in  the  invasion  of  England.  His  own  judgment  for  the  re- 
peal of  the  penal  laws  had  been  declared  even  in  the  reign  of 
James.  The  danger,  if  any,  was  now  immensely  diminished ; 
and  it  appears  in  the  highest  degree  probable  that  a  genuine 
toleration  of  their  worship,  with  no  condition  but  the  oath 
of  allegiance,  would  have  brought  over  the  majority  of  that 
church  to  the  protestant  succession,  so  far  at  least  as  to  en- 
gage in  no  schemes  inimical  to  it. 

The  tones,  in  their  malignant  hati'ed  of  our  illustrious 
monarch,  turned  his  connivance  at  popery  into  a  theme  of 
reproach.  It  was  believed,  and  probably  with  truth,  that  he 
hsul  made  to  his  catholic  allies  promises  of  relaxing  the  penal 
laws ;  and  the  Jacobite  intriguers  had  the  mortification  to 
£nd  that  William  had  his  party  at  Rome,  as  well  as  her  el" 
iled  confessor  of  St.  Germain.  After  the  peace  of  Ryswick 
many  priests  came  over,  and  showed  themselves  with  such 
incautious  publicity  as  alarmed  the  bigotry  of  the  house  of 
commons,  and  produced  the  disgraceful  act  of  1 700  against 
the  growth  of  popery.  The  admitted  aim  of  this  statute  was 
to  expel  the  catholic  proprietore  of  land,  comprising  many 
very  ancient  and  wealthy  families,  by  rendering  it  necessary 
for  them  to  sell  their  estates.  It  first  offers  a  reward  of  £100 
to  any  informer  aeainst  a  priest  exercising  his  functions,  and 
adjudges  the  penalty  of  perpetual  imprisonmenk  It  requires 
every  person  educated  in  the  popisn  religion,  or  professing 
the  same,  within  six  months  after  he  shalT attain  the  age  of 
eighteen  years,  to  take  the  oaths  of  allegiance  and  suprem- 
acy, and  subscribe  the  declai*ation  set  down  in  the  act  of 
Charles  IL  against  transubstantiation  and  the  worship  of 
saints ;  in  default  of  which  he  is  incapacitated,  not  only  to 
purchase,  but  to  inherit  or  take  lands  under  any  devise  or 
limitation.  The  next  of  kin  being  a  protestant  shall  enjoy 
such  lands  during  his  life.*  So  unjust,  so  unprovoked  a  ]>er- 
secution  is  the  disgrace  of  that  parliament.  But  the  spirit 
of  liberty  and  tolerance  was  too  strong  for  the  tyranny  of 
the  law ;  and  this  statute  was  not  executed  according  to  its 
purpose.    The  catholic  land-holders  neither  renounced  their 

•  11  and  12  Wm.  IIL,  c.  4.    It  is  hardly  oeceseary  to  add  that  thia  act  was  re- 
pealed in  1T79. 
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religion  nor  abandoned  their  inheritances.  The  judges  put 
such  constructions  upon  the  clause  of  forfeiture  as  eluded  its 
efficacy ;  and,  I  believe,  there  were  scarce  any  instances  of  a 
loss  of  property  under  this  ]aw.  The  laws  were  perhaps  not 
much  less  severe  and  sanguinary  than  those  which  0{^ressed 
the  protestants  of  France;  but,  in  their  actual  administration, 
what  a  contrast  between  the  government  of  George  IL  and 
Louis  XV. — ^between  the  gentleness  of  an  English  court  of 
king's  bench  and  the  ferocity  of  the.  parliaments  of  Aix  and 
Toulouse ! 

§  32.  The  immediate  settlement  of  the  crown  at  the  Revo- 
lution extended  only  to  the  descendants  of  Anne  and  of  Wil- 
liam.   The  former  was  at  that  time  Dregnant,  and  became  in 
a  few  months  the  mother  of  a  son.    Nothing,  therefore,  ui^ed 
the  convention  parliament  to  go  any  further  in  limiting  the 
succession.    But  the  kin^,  in  order  to  secure  the  elector  of 
Hanover  to  the  grand  alliance,  was  desirous  to  settle  the  re- 
version of  the  crown  on  his  wife,  the  princess  Sophia,  and  her 
posterity.     A  provision  to  this  effect  was  inserted  in  the  bill 
of  rights  by  the  house  of  lords.     But  the  commons  rejected 
the  amendment  with  little  op})Osition;  not,  as  Burnet  idly  in- 
sinuates, through  the  secret  wish  of  a  republican  party  (which 
never  existed,  or  had  no  influence)  to  let  the  monarchy  die  a 
natural  death,  but  from  a  just  seuse  that  the  provision  was 
unnecessary  and  might  become  inexpedient.    During  the  life 
of  the  young  duke  of  Gloucester  the  course  of  succession  ap- 
peared clear;  but  upon  his  untimely  death  in  1700,  the  man- 
ifest improbability  that  the  limitations  already  established 
could  subsist  beyond  the  lives  of  the  king  and  princess  of 
Denmark  ma4e  it  highly  convenient  to  preclude  intrigue, 
and  cut  off  the  hopes  of  the  Jacobites,  by  a  new  settlement 
of  the  crown  on  a  protestant  line  of  pnnces.    Though  the 
choice  was  truly  free  in  the  hands  of  parliament,  and  no  pre- 
text of  absolute  right'  could  be  advanced  on  any  side,  there 
was  no  question  that  the  princess  Sophia  was  the  fittest  ob- 
ject of  the  nation's  prefei'ence.    She  was,  indeed,  very  fer 
i*emoved  from  any  hereditary  title.    Besides  the  pretended 
prince  of  Wales,  and  his  sister,  whose  legitimacy  no  one  dis- 
puted, there  stood  in  her  way  the  duchess  of  Savoy,  daughter 
of  Henrietta  duchess  of  Orleans,  and  several  of  the  Pahtine 
family.    These  last  had  abjured  the  reformed  faith,  of  whi<^ 
their  ancestors   had  been  the  strenuous  assertors;  but  it 
seemed  not  improbable  that  some  one  might  return  to  it; 
and  if  all  hereditary  right  of  the  ancient  English  royal  line, 
the  descendants  of  Henry  VH.,  had  not  been  extinguished, 
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it  would  have  been  necessary  to  secure  the  succession  of  any 
prince  who  should  profess  the  protestant  religion  at  the  time 
when  the  existing  limitationd  should  come  to  an  end.  Ac- 
cording to  the  tenor  and  intention  of  the  act  of  settlement, 
all  prior  claims  of  inheritance,  save  that  of  the  issue  of  king 
William  and  the  princess  Anne,  being  set  aside  and  annulled, 
the  princess  Sophia  became  the  source  of  a  new  royal  line. 
The  throne  of  England  and  Ireland,  by  viitue  of  the.  para- 
mount will  of  parliament,  stands  entailed  upon  the  heirs  of 
her  body,  bdng  protestants.  In  them  the  right  is  as  truly 
hereditary  as.it  ever  was  in  the  Plantagenets  or  the  Tudora. 
Bdt  they  derive  it  not  from  those  ancient  families.  The 
blood,  indeed,  of  Cerdic  and  of  the  Conqueror  flows  in  the 
veins  of  her  present  majestv.  Our  Edwards  and  Henries 
illustrate  the  almost  unrivaled  splendor  and  antiquity  of 
the  house  of  Brunswick;  but  they  have  transmitted  no 
morei  rig^t  to  the  allegiance  of  England  than  Boniface  of 
l^te  or  Henry  the  Lion :  that  rests  wholly  on  the  apt  of  set- 
tlement, and  resolves  itself  into  the  sovereignty  of  the  legis- 
lature. 

The  majority  of  that  house  of  commons  which  passed  the 
bill  of  settlement  consisted  of  those  who,  having  long  op- 
posed the  administration  of  William,  though  with  very  dif- 
ferent principles  both  as  to  the  succession  of  the  crown  and 
its  prerogative,  were  now  often  called  by  the  general  name 
of  tories.  Some,  no  doubt,  of  these  were  adverse  to  a  meas- 
ure which  precluded  the  restoration  of  the  house  of  Stuart, 
even  on  the  contingency  that  its  heir  might  embrace  the 
protestant  i*eligion.  But  this  party  could  not  show  itself 
very  openly ;  and  Harle]r,  the  new  leader  of  the  tories,  zeal- 
ously supported  the  entail  of  the  crown  on  the  princess  So- 
phia. But  it  was  determined  to  accompany  this  settlement 
with  additional  securities  for  the  subject's  liberty.  The  bill 
of  rights  was  reckoned  hasty  and  defective ;  some  matters 
of  great  importance  had  been  omitted,  and,  in  the  twelve 
years  which  had  since  elapsed,  new  abuses  had  called  for 
new  remedies.  Eight  articles  were  therefore  inserted  in  the 
act  of  settlement,  to  take  effect  only  from  the  commence- 
ment of  the  new  limitation  to  the  house  of  Hanover.  Some 
of  them,  as  will  appear,  sprung  fi*om  a  natural  jealousy  of 
this  unknown  and  foreign  line ;  some  should,  strictly,  not 
have  been  postponed  so  long ;  but  it  is  necessary  to  be  con- 
tent with  what  it  is  practicable  to  obtain. 

§33.  These  articles  are  the  following : 

That  whosoever  shall  hereafter  come  to  the  possession  of 
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this  crown  shall  join  in  communion  wiUi  the  charch  of  En- 
gland, as  by  law  established. 

That  in  case  the  crown  and  imperial  dimity  of  this  realm 
shall  hereafter  come  to  any  person  not  bemg  a  native  of  this 
kingdom  of  England,  this  nation  be  not  obliged  to  engage  in 
any  war  for  the  defense  of  any  dominions  or  territories  which 
do  not  belong  to  the  crown  of  England,  without  the  consent 
of  parliament. 

That  no  pei*son  who  shall  hereafter  come  to  the  possession 
of  this  crown  shall  go  oat  of  the  dominions  of  England,  Scot- 
land, or  Ireland,  without  consent  of  parliament 

That  from  and  after  the  time  that  the  further  limitation 
by  this  act  shall  take  effect,  all  matters  and  things  relating 
to  the  well-governing  of  this  kingdom,  which  are  properly 
cognizable  in  the  privy  council  by  the  laws  and  customs  olt 
this  realm,  shall  be  transacted  there,  and  all  resolutions  taken 
thereupon  shall  be  signed  by  such  of  the  privy  council  as 
shall  advise  and  consent  to  the  same. 

•  That,  after  the  said  limitation  4Bhall  take  effect  as  aforesaid, 
no  person  bom  out  of  the  kingdoms  of  England,  Scotland,  or 
Ireland,  or  the  dominions  thereunto  belonging  (although  he 
•be  naturalized  or  made  a  denizen — except  such  as  are  bom 
of  English  parents),  shall  be  capable  to  be  of  the  privy  coun- 
cil, or  a  member  of  either  house  of  parliament,  or  to  enjoy 
any  office  or  place  of  trust,  either  civil  or  military,  or  to  have 
any  grant  of  lands,  tenements,  or  hereditaments,  from  the 
crown  to  himself,  or  to  any  other  or  others  in  trust  for  him. 

That  no  person  who  has  an  office  or  place  of  profit  under 
the  king,  or  receives  a  pension  from  the  crown,  shall  be  ca- 
pable of  serving  as  a  member  of  the  house  of  commona 

That,  after  the  said  limitation  shall  take  effect  as  aforesaid, 
judges'  commissions  be  made  quamdiu  se  bene  geseerinU,  and 
their  salaries  ascertained  and  established ;  but,  upon  the  ad-, 
dress  of  both  houses  of  parliament,  it  may  be  lawful  to  re- 
move them. 

That  no  pardon  under  the  great  seal  of  England  be  plead- 
able to  an  impeachment  by  the  commons  in  parliament. 

The  first  or  these  provisions  was  well  adapted  to  obviate 
the  jealousy  which  the  succession  of  a  new  dynasty,  bred  ia 
a  protestant  church  not  altogether  agreeing  with  our  own, 
might  excite  in  our  susceptible  nation.  A  similar  apprehen- 
sion of  foreign  government  produced  the  second  article, 
which  so  far  limita  the  royal  prerogative  that  any  minister 
who  could  be  proved  to  have  advised  or  abetted  a  declara- 
tion of  war  in  the  specified  contingency  wOuld  be  criminally 
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respoDsible  to  parliament.  The  third  article  was  repealed 
very  soon  afler  the  accession  of  George  I.,  whose  frequent 
joameys  to  Hanover  were  an  abuse  of  the  graciousness  with 
which  the  parliament  consented  to  annul  the  restriction. 

§  34.  A  very  remarkable  alteration  that  had  been  silently 
wrought  in  the  course  of  the  executive  government  gave  rise 
to  the  fourth  of  the  remedial  articles  in  the  act  of  settlement. 
According  to  the  original  constitution  of  our  monarchy,  the 
king  had  his  privy  council,  composed  of  the  great  officers  of 
state^  and  of  such  others  as  he  should  summon  to  it,  bound 
by  an  oath  of  fidelity  and  secrecy ;  by  whom  all  affairs  of 
weight,  whether  as  to  domestic  or  exterior  policv,  were  de- 
bated, for  the  most  part  in  his  presence,  and  determined, 
snbordinately  of  course  to  his  pleasure,  by  the  vote  of  the 
major  part.  It  could  not  happen  but  that  some  councilors 
more  eminent  than  the  rest  should  form  juntos  or  cabals,  for 
more  close  and  private  management,  or  be  selected  as  more 
confidential  advisers  of  their  sovereign  ;  and  the  very  name 
of  a  cabinet  council,  as  distinguished  from  the  larger  body, 
may  be  found  as  far  back  as  the  reign  of  Charles  I.  But  the 
resolutions  of  the  crown,  whether  as  to  foreign  alliances  or 
the  issuing  of  proclamations  and  ordera  at  home,  or  any  oth- 
er overt  act  of  government,  were  not  finally  taken  without 
the  deliberation  and  assent  of  that  body  whom  the  law  rec- 
ognized as  its. sworn  and  notorious  councilors.  This  was 
first  broken  in  upon  after  the  Restoration,  and  especially 
after  the  fall  of  Clarendon  —  a  strenuous  assertor  of  the 
rights  and  dignity  of  the  privy  council.  ^'The  king,"  as  he 
complains,  *^  had  in  his  nature  so  little  reverence  and  esteem 
for  antiquity,  and  did  in  truth  so  much  contemn  old  orders, 
forms,  and  institutions,  that  the  objection  of  novelty  rather 
advanced  than  obstructed  any  proposition."  He  wanted  to 
be  absolute  on  the  French  plan,  for  which  both  he  and  hid 
brother,  as  the  same  historian  tells  us,  had  a  great  predilec- 
tion, rather  than  obtain  a  power  little  less  arbitrary,  so  far 
at  least  as  private  rights  were  concerned,  on  the  system  of 
his  three  predecessors.  The  delays  and  the  decencies  of  a 
regular  council,  the  continual  hesitation  of  lawyers,  were  not 
suited  to  his  temper,  his  talents,  or  his  desi&^ns.  And  it  must 
indeed  be  admitted  that  the  privy  council,  even  as  it  was 
then  constituted,  was  too  numerous  for  the  practical  adminis- 
tration of  supreme  power.  Thus  by  degrees  it  became  usual 
for  the  ministry  or  cabinet  to  obtain  the  king's  final  approba- 
tion of  their  measures,  before  they  were  laid,  for  a  merely 
formal  ratification,  before  the  council.     It  was  one  object  of 
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Bir  William  Temple's  short-lived  scheme  in  1679  to  bring  back 
the  ancient  coarse,  the  king  pledging  himself,  on  the  formation 
of  his  new  privy  coancil,  to  act  in  all  things  by  its  advice. 

Daring  tne  reign  of  William  this  distinction  of  the  cabinet 
from  the  privy  council,  and  the  exclusion  of  the  latter  from 
all  business  of  state,  became  more  fully  established.  This, 
however,  produced  a  serious  .consequence  as  to  the  Te8[>on- 
sibility  of  the  advisers  of  the  crown ;  and  at  the  very  time 
when  the  controlling  and  chastising  power  of  parliament  was 
most  effectually  recognized,  it  was  silently  eladed  by  the 
concealment  in  which  the  objects  of  its  inquiry  could  wrap 
themselves.  Thus,  in  the  instance  of  a  treaty  which  the 
house  of  commons  might  deem  mischievous  and  dishonor- 
able, the  chancellor  setting  the  great  seal  to  it  woold  of 
course  be  responsible ;  but  it  is  not  so  evident  that  the  first 
lord  of  the  treasury,  or  others  more  immediately  advising 
the  crown  on  the  course  of  foreign  policy,  could  be  liable  to 
impeachment,  with  any  prospect  of  success,  for  an  act  in 
which  their  participation  could  not  be  legally  proved.  I  do 
not  mean  that  evidence  may  not  possibly  be  obtained  which 
would  affect  the  leaders  of  the  caoinet,  as  in  the  instances  of 
Oxford  and  Bolingbroke ;  bnt  that,  the  cabinet  itself  having 
no  legal  existence,  and  its  members  being  surely  not  ame- 
nable to  pnnishment  in  their  simple  capacity  of  privy  coun- 
cilors, which  they  generally  share,  in  modem  times,  with  a 
great  number  even  of  their  advei'saries,  there  is  no  tangible 
character  to  which  responsibility  is  attached ;  nothing,  ex- 
cept a  signature  or  the  setting  of  a  seal,  from  which  a  bad 
minister  need  entertain  any  farther  apprehension  than  that 
of  losing  his  post  and  reputation. 

William  III.,  from  the  reservedness  of  his  disposition,  as 
well  as  from  the  great  superiority  of  his  capacity  for  affairs 
to  an^  of  our  former  kings,  was  far  less  guided  by  any  re- 
sponsible councilors  than  the  spirit  of  our  oonstitntion  re- 
quires. In  the  business  of  the  partition  treaty,  which,  wheth- 
er rightly  or  otherwise,  the  house  of  commons  reckoned  high- 
ly injarions  to  the  public  interest,  he  had  not  even  consulted 
his  cabinet ;  nor  could  any  minister,  except  the  earl  of  Port- 
land and  lord  Somers,  be  proved  to  have  had  a  concern  in 
the  transaction ;  for,  though  the  house  impeached  lord  Orford 
and  lord  Halifax,  they  were  not  in  fact  any  further  parties  to 
it  than  by  beinsr  in  the  secret,  and  the  former  had  shown  his 
usual  intractability  by  objecting  to  the  whole  measure.  This 
was  undoubtedly  such  a  departure  from  sound  constitutional 
usage  as  left  parliament  no  control  over  the  executive  admin- 
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istratioD.  It  was  endeavored  to  restore  the  ancient  principle 
by  this  provision  in  the  act  of  settlement,  that,  after  the  ac- 
cession of  the  house  of  Hanover,  all  resolutions  as  to  gov« 
emment  should  be  debated  in  the  privy  council,  and  signed 
by  those  present.  But,  whether  it  were  that  real  objection^ 
were  found  to  stand  in  the  way  of  this  article  or  that  minis- 
ters shrank  back  from  so  definite  a  responsibility,  they  pro- 
cured  its  repeal  a  very  few  years  afterward.  The  plans  of 
government  are  discussed  and  determined  in  a  cabinet  coun- 
cil, forming  indeed  part  of  the  larger  body,  but  unknown  to 
the  law  by  any  distinct  character  or  special  appointment.  I 
conceive,  though  I  have  not  the  means  of  tracmg  the  matter 
clearly,  that  this  change  has  prodigiously  augmented  the  di« 
rect  authority  of  the  secretaries  of  state,  especially  as  to  the 
interior  department,  who  communicate  the  sing's  pleasure  in 
the  first  instance  to  subordinate  officers  and  magistrates,  in 
cases  which,  down  at  least  to  the  time  of  Charles  L,  would 
have  been  determined  in  council.  But  proclamations  and 
orders  still  emanate,  as  the  law  requires,  from  the  privy  coun- 
cil ;  and  on  some  rara  occasions,  even  of  late  years,  matters 
of  domestic  policy  have  been  referred  to  their  advice.  It  is 
generally  understood,  however,  that  no  councilor  is  to  attend, 
except  when  summoned  ;*^  so  that,  unnecessarily  numerous 
as  the  council  has  become,  these  special  meetings  consist  only 
of  a  few  persons  besides  the  actual  ministers  of  the  cabinet, 
and  give  the  latter  no  apprehension  of  a  formidable  resist- 
ance. Tct  there  can  be  no  reasonable  doubt  that  every  coun- 
cilor is  as  much  answerable  for  the  measures  adopted  by  his 
consent,  and  especially  when  ratified  by  his  signature,  as  those 
who  bear  the  name  of  ministers,  and  who  have  generally  de- 
termined upon  them  before  he  is  summoned. 

The  experience  of  William's  partiality  to  Bentinck  and  Kep- 
pel,  in  the  latter  instance  not  very  consistent  with  the  good 
sense  and  dignity  of  his  character,  led  to  a  strong  measure 
of  precaution  against  the  probable  influence  of  foreigners 
under  the  new  dynasty;  the  exclusion  of  all  persons  not 
bom  within  the  dominions  of  tUe  British  crown  from  every 
office  of  civil  and  military  trust,  and  from  both  houses  of 
parliament.  No  other  country,  as  far  as  I  recollect,  has 
adopted  so  sweeping  a  disqualification ;  and  it  must,  I  think, 
be  admitted  that  it  goes  a  greater  length  than  liberal  policy 

1*  This  is  the  modern  usage,  but  of  Its  origin  I  can  not  speak.  On  one  remarkable 
occasion,  while  Anne  was  at  the  point  of  death,  the  dnkes  of  Somerset  and  Argyle 
went  dovm  to  the  coancU-chamber  without  sommons  to  take  their  seats ;  bnt  it 
seems  to  hare  been  Intended  as  an  nnezpected  mancenTre  of  policy. 
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can  be  said  to  warrant.  Bat  the  narrow  prejudices  of  George 
L  were  well  restrained,  by  this  provision,  from  gratifying  his 
cormpt  and  servile  German  favorites  with  lacrative  offices. 

§  35.  The  next  article  is  of  far  more  importance;  and  would, 
had  it  continued  in  force,  have  perpetuated  that  struggle 
between  the  different  parts  of  the  legislature,  especially  the 
crown  and  house  of  commons,  which  the  new  limitations  of 
the  monarchy  were  intended  to  annihilata  The  baneful 
system  of  rendering  the  parliament  subservient  to  the  ad- 
ministration, either  by  offices  and  pensions  held  at  pleasure, 
or  by  more  clandestine  corruption,  had  not  ceased  with  the 
house  of  Stuart  William,  not  long  after  his  accession,  fell 
into  the  worst  part  of  this  management,  which  it  was  most 
difficult  to  prevent;  and,  according  to  the  practice  of  Charles's 
reign,  indnced  by  secret  bribes  the  leaders  of  parliamentary 
opposition  to  betray  their  cause  on  particular  questions.  The 
tory  patriot,  sir  Christopher  Musgrave,  trod  in  the  steps  of 
the  whig  patriot,  sir  Thomas  Lee.  A  large  expenditure  ap- 
peared every  year,  under  the  head  of  secret-service  money ; 
•which  was  pretty  well  known,  and  sometimes  proved,  to  be 
disposed  of,  in  great  part,  among  the  memoers  of  both 
houses"  No  check  was  put  on  the  number  or  quality  of 
placemen  in  the  lower  house.  New  offices  were  continually 
created,  and  at  unreasonable  salaries.  Those  who  desired  to 
see  a  regard  to  virtue  and  liberty  in  the*  pari  lament  of  En- 
-gland  could  not  be  insensible  to  the  enormous  mischief  of 
Ihis  influence.  But  in  seeking  for  a  remedy  against  the  pe- 
culiar evil  of  the  times,  the  party  in  opposition  to  the  court 
during  this  reign,  whose  efforts  at  reformation  were  too  fre- 
-quentfy  misdirected  either  through  faction  or  some  sinbter 
regards  toward  the  deposed  family,  went  into  the  prepos- 
terous extremity  of  banishing  all  servants  of  the  crown  from 
the  house  of  commons.  Whether  the  bill  for  free  and  im- 
partial proceedings  in  parliament,  which  was  rejected  by  a 
very  small  majority  of  the  house  of  lords  in  1693,  and,  having 
in  the  next  session  passed  through  both  houses,  met  with  the 
king's  negative,  to  the  great  disappointment  and  displeasure 
of  the  commons,  was  of  this  general  nature,  or  excluaed  only 
certain  specified  officers  of  the  crown,  I  am  not  able  to  deter- 
mine ;  though  the  prudence  and  expediency  of  William's  re- 

"  Barnet  says,  p.  42,  that  sir  John  Trevor,  a  tory,  first  pat  the  king  on  this  method 
of  conniption.  Trevor  himself  was  so  venal  that  he  received  a  present  of  1000  gnineas 
from  the  city  of  London,  being  then  speaker  of  the  commons,  for  bis  service  in  car- 
rying a  bill  throngh  the  honse ;  and,  npon  Its  discovery,  was  obliged  to  pat  the  votie 
that  he  had  been  frailty  of  a  high  crime  and  misdemeanor.  This  resolation  being 
carried,  he  absented  himself  fhim  the  boose,  and  was  expelled. 
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fusal  muBt  dq>eDd  entirely  upon  that  qaestion.     But  in  the 
act  of  settlement  the  clause  is  quite  without  exception;  and 
if  it  had  ever  taken  effect,  no  minister  could  have  had  a  seat 
in  the  house  of  commons,  to  bring  forward,  explain,  or  defend 
the  measures  of  the  executive  government.    Such  a  separa- 
tion and  want  of  intelligence  between  the  crown  and  parlia- 
ment must  either  have  destroyed  the  one  or  degraded  the 
other.    The  house  of  commons  would,  either  in  jealousy  and 
passion,  have  armed  the  strength  of  the  people  to  subvert  the 
monarchy,  or,  losing  that  effective  control  over  the  appoint- 
ment of  ministers  which  has  sometimes  gone  near  to  their 
nomination,  would  have  fallen  almost  into  the  condition  of 
those  states-general  of  ancient  kingdoms,  which  have  met 
only  to  be  cajoled  into  subsidies  and  give  a  passive  consent 
to  the  propositions  of  the  court.    It  is  one  of  the  greatest 
safeguards  of  our  libeity  that  eloquent  and  ambitious  men, 
such  as  aspire  to  guide  the  counsels  of  the  crown,  are,  from 
habit  and  use,  so  connected  with  the  houses  of  parliament, 
and  derive  from  them  so  much  of  their  renown  and  influence, 
that  they  lie  under  no  temptation,  nor  could,  without  insan- 
ity, be  prevailed  upon  to  diminish  the  authority  and  privi- 
leges of  that  assembly.    No  English  statesman,  since  the 
Revolution,  can  be  liable  to  the  very  slightest  suspicion  of 
an  aim,  or  even  a  wish,  to  establish  absolute  monarchy  on 
the  ruins  of  onr  constitution.    Whatever  else  has  been  done, 
or  designed  to  be  done  amiss,  the  rights  of  parliament  have 
been  out  of  danger.    They  have,  whenever  a  man  of  power- 
ful mind  shall  direct  the  cabinet,  and  none  else  can  possibly 
be  formidable,  the  strong  security  of  his  own  interest,  which 
no  such  man  will  desire  to  build  on  the  caprice  and  intrigue 
of  a  court.    And  as  this  immediate  connection  of  the  advi- 
sers of  the  crown  with  the  house  of  commons,  so  that  they 
are,  and  ever  profess  themselves,  as  truly  the  servants  of  one 
as  of  the  other,  is  a  pledge  for  their  loyalty  to  the  entire  leg- 
islature as  well  as  to  their  sovereign  (I  mean,  of  course,  as  to 
the  fundamental  principles  of  our  constitution),  so  has  it  pre- 
served for  the  commons  their  preponderating  share  in  the  ex- 
ecutive administration,  and  elevated  them  in  the  eyes  of  for- 
eign nations,  till  the  monarchy  itself  has  fallen  comparative- 
ly into  shade.     The  pulse  of  Europe  beats  according  to  the 
tone  of  our  parliament;  the  counsels  of  our  kings  are  there 
revealed,  and,  by  that  kind  of  previous  sanction  which  it  has 
been  customary  to  obtain,  become,  as  it  were,  the  resolutions 
of  a  senate ;  and  we  enjoy  the  individual  pride  and  dignity 
which  belong  to  republicans,  with  the  steadiness  and  tran- 
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qaillit  J  which  the  supremacy  of  a  single  person  has  been  sup- 
posed peculiarly  to  bestow. 

But  if  the  chief  ministers  of  the  crown  are  indispensably 
to  be  present  in  one  or  other  house  of  parliamenty  it  by  no 
means  follows  that  the  doors  should  be  thrown  open  to  all 
those  subaltern  retainers,  who,  too  low  to  have  had  any  par- 
ticipation in  the  measures  of  government,  come  merely  to 
earn  their  salaries  by  a  sure  and  silent  vote.    Unless  some 
limitation  could  be  put  on  the  number  of  such  officers,  they 
might  become  the  majority  of  every  parliament,  especially  if 
its  duration  were  indefinite  or  very  long.    It  was  always  the 
popular  endeavor  of  the  opposition,  or,  as  it  was  nsnally  de- 
nominated, the  country  party,  to  reduce  the  number  of  these 
dependents ;  and  as  constantly  the  whole  strength  of  the 
court  was  exerted  to  keep  them  up.    William,  in  truth,  fiom 
his  own  errors,  and  from  the  disadvantage  of  the  times,  would 
not  venture  to  confide  in  an  unbiased  parliament.    On  the 
formation,  however,  of  a  new  board  of  revenue,  in  1694,  for 
managing  the  stamp-duties,  its  members  were  incapacitated 
from  sittmg  in  the  house  of  commona    This,  I  believe,  is  the 
first  instance  of  exclusion  on  account  of  employment ;  and  a 
similar  act  was  obtained  in  1699,  extending  this  disability  to 
the  commissioners  and  some  other  officers  of  excise.    Bat 
when  the  absolute  exclusion  of  all  civil  and  military  officera 
by  the  act  of  settlement  was  found,  on  cool  reflection,  toe  im- 
practicable to  be  maintained,  and  a  revision  of  that  article 
took  place  in  the  year  1706,  the  house  of  commons  were  still 
determined  to  preserve  at  least  the  principle  of  limitation  as 
to  the  number  of  placemen  within  their  walls.    They  gave 
way,  indeed,  to  the  other  house  in  a  considerable  degree,  re- 
ceding, with  some  unwillingness,  from  a  clause  specifying 
expressly  the  description  of  offices  which  should  not  create  a 
disqualification,  and  cons<inting  to  an  entire  repeal  of  the 
original  article.     But  they  established  two  provisions  of 
great  importance,  which  still  continue  the  great  securities 
against  an  overwhelming  influence :  first,  that  every  mem- 
ber of  the  house  of  commons  accepting  an  office  under  the 
crown,  except  a  higher  commission  in  the  army,  shall  vacate 
his  seat,  and  a  new  writ  shall  issue ;  secondly,  that  no  person 
holding  an  office  created  since  the  25  th  of  October,  1705,  shall 
be  capable  df  being  elected  or  re-elected  at  all.     They  ex- 
cluded, at  the  same  time,  all  such  as  held  pensions  during 
the  pleasure  of  the  crown ;  and,  to  check  the  multiplication 
of  placemen,  enacted  that  no  greater  number  of  commission- 
ers should  be  appointed  to  execute  any  office  than  had  heen 
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employed  in  its  execution  at  some  time  before  that  parlia- 
ment. 

§  36.  It  had  been  the  practice  of  the  Stuarts,  especially  in 
the  last  years  of  their  dynasty,  to  dismiss  judges,  without 
seeking  any  other  pretense,  who  showed  any  disposition  to 
thwart  government  in  political  prosecutions.  The  general 
behavior  of  the  bench  had  covered  it  with  infamy.  Though 
the  real  security  for  an  honest  court  of  justice  must  be  found 
in  their  responsibility  to  parliament  and  to  public  opinion, 
it  was  evident  that*  their  tenure  in  office  must,  in  the  first 
place,  cease  to  be  precarious,  and  their  integrity  rescued  from 
the  severe  trial  of  forfeiting  the  emoluments  upon  which  they 
subsisted.  In  the  debates  previous  to  the  declaration  of 
rights,  we  find  that  several  speakers  insisted  on  making  the 
judj^es'  commissions  quamdiu  se  bene  gesserint — that  is, 
during  life  or  good  behavior,  instead  of  durante  pkuiUo,  at 
the  discretion  of  the  crown.  The  former,  indeed,  is  said  to 
have  been  the  ancient  course  till  the  reign  of  James  I.  But 
this  was  omitted  in  the  hasty  and  imperfect  bill  of  rights. 
The  commissions,  however,  of  William's  judges  ran  quamdiu 
se  bene  geaserint  But  the  king  gave  an  unfortunate  instance 
of  his  very  injudicious  tenacity  of  bad  prerogatives  in  refus- 
ing his  assent,  in  1692,  to  a  bill  that  had  passed  both  houses 
for  establishing  this  independence  of  the  judges  by  law,  and 
confirming  their  salaries.  We  owe  this  impoitant  provision 
to  the  act  of  settlement ;  not,  as  ignorance  and  adulation 
have  perpetually  asserted,  to  his  late  majesty  George  III. 
No  jnage  can  be  dismissed  from  office,  except  in  consequence 
of  a  conviction  for  some  offense,  or  the  address  of  both  houses 
of  parliament,  which  is  tantamount  to  an  act  of  the  legisla- 
ture. It  is  always  to  be  kept  in  mind  that  they  are  still  ac- 
cessible to  the  hope  of  further  promotion,  to  the  zeal  of  polit- 
ical attachment,  to  the  flattery  of  princes  and  ministers ; 
that  the  bias  of  their  prejudices,  as  elderly  and  peaceable 
men,  will,  in  a  plurality  of  cases,  be  on  the  side  of  power ; 
that  they  have  very  frequently  been  trained,  as  advocates, 
to  vindicate  every  proceeding  of  the  crown :  from  all  which 
we  should  look  on  them  with  some  little  vigilance,  and  not 
come  hastily  to  a  conclusion  that,  because  their  commissions 
can  not  be  vacated  by  the  crown's  authority,  they  are  wholly 
out  of  the  reach  of  its  influence.  I  would  by  no  means  be 
misinterpreted,  as  if  the  general  conduct  of  our  courts  of  jus- 
tice since  the  Revolution,  and  especially  in  later  times,  which 
ia  most  respects  have  been  the  oest  times,  were  not  deserv- 
ing of  that  credit  it  has  usually  gained;  but  possibly  it  may 
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have  been  more  miided  and  kept  straight  than  Bome  are  will- 
ing to  acknowledge  bj  the  spirit  of  observation  and  censnre 
which  modifies  and  controls  oor  whole  govemment. 

The  last  clause  in  the  act  of  settlement,  that  a  pardon  un- 
der the  great  seal  shall  not  be  pleadable  in  bar  of  an  im- 
peachment, requires  no  particular  notice  beyond  what  has 
been  said  on  the  subject  m  a  former  chapter. 

§  37.  In  the  following  session,  a  new  parliament  haTing 
been  assembled,  in  which  the  tory  faction  had  less  influence 
than  in  the  last,  and  Louis  XIY.  having  4n  the  mean  time  ac- 
knowledged the  son  of  James  as  king  of  England,  the  nata- 
ral  resentment  of  this  insult  and  breach  of  &ith  was  shown 
in  a  more  decided  assertion  of  Revolution  principles  than  had 
hitherto  been  made.    The  pretended  king  was  attainted  of 
high  treason ;  a  measure  absurd  as  a  law,  but  politic  as  a  de- 
nunciation of  perpetual  enmity.    It  was  made  high  treason  to 
correspond  with  him,  or  remit  money  for  his  service ;  and  a 
still  more  vigorous  measure  was  adopted — an  oath  to  be  taken, 
not  only  by  all  civil  officers,  but  by  all  ecclesiastics,  mem- 
bers of  the .  universities,  and  school-masters,  acknowled^ng 
William  as  lawful  and  rightful  king,  and  denying  any  nght 
or  title  in  the  pretended  prince  of  Wales.    The  tories,  and 
especially  lord  Nottingham,  had  earnestly  contended,  in  the 
beginning  of  the  king^s  reign,  j^ainst  those  words  in  the  act 
of  recognition  which  asserted  William  and  Mary  to  be  right- 
fully and  lawfully  king  and  queen.    They  opposed  the  asso- 
ciation at  the  time  of  the  assassination-plot,  on  account  of  the 
same  epithets,  taking  a  distinction  which  satisfied  the  narrow 
understanding  of  Nottingham,  and  served  as  a  subterfuge  for 
more  cunning  men,  between  a  king  whom  they  were  bound  in 
all  cases  to  obey  and  one  whom  they  could  style  rightful  and 
lawful.    These  expressions  were  in  fact  slightly  modified  on 
that  occasion ;  yet  fifteen  peers  and  ninety-two  commoners 
declined,  at  least  for  a  time,  to  sign  it.    The  present  oath  of 
abjuration,  therefore,  was  a  signal  victory  of  the  whigs,  who 
boasted  of  the  Revolution,  over  the  tories,  who  excused  it 
The  renunciation  of  the  hereditary  right — ^for  at  this  time  few 
of  the  latter  party  believed  in  the  young  man's  spuriousness— 
was  complete  and  unecjuivocaL    The  dominant  faction  might 
enjoy,  perhaps,  a  chantable  pleasure  in  exposing  many  of 
their  adversaries,  and  especially  the  high-cnurch  clergy,  to 
the  disgrace  and  remorse  of  peijury.     Few  or  none,  how- 
ever, who  had  taken  the  oath  of  allegiance  refused  this  addi- 
tional cup  of  bitterness,  though  so  much  less  defensible,  ac- 
cording to  the  principles  they  had  employed  to  vindicate 
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their  compliance  in  the  former  instance ;  so  true  it  is  that  in 
matters  of  conscience  the  first  scruple  is  the  only  one  which 
it  costs  mpch  to  overcome.  But  the  imposition  of  this  test, 
as  was  evident  in  a  few  vears,  did  not  check  the  boldness  or 
diminish  the  numbers  of  the  Jacobites ;' and  I  must  confess 
that,  of  all  sophistry  that  weakens  moral  objigation,  that  is 
the  most  paraonable  which  men  employ  to  escape  from  this 
species  of  tyranny.  The  state  may  reasonably  make  an  en- 
tire and  heartfelt  attachment  to  its  authoritv  the  condition 
of  civil  trust;  but  nothing  more  than  a  promise  of  peaceable 
obedience  can  justly  be  exacted  from  those  who  ask  only  to 
obe^r  in  peace.  There  was  a  bad  spirit  abroad  in  the  church, 
ambitious,  factious,  intolerant,  calumnious ;  but  this  was  not 
necessarily  partaken  by  all  its  members,  and  many  excellent 
men  might  deem  themselves  hardly  dealt  with  in  requiring 
their  denial  of  an  abstract  proposition,  which  did  not  appear 
so  totally  false  according  to  their  notions  of  the  English  con- 
stitution and  the  churches  doctrine. 
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L  BILL  OF  BIGHT& 
Ajt  Act  fos  diolabdco  the  Sioim  aici> 

LlBKBTIlS  OF  niB  SUBJKOT,  AND  8CT- 
TLDfO  THE  SUOOEBBION  OF  TOE  CSOWlf 
(16»). 

Whereae  the  Lords  Splrltnal  and  Tem- 
poral, and  Commons,  assembled  nt  West^ 
minster,  lawfully,  folly,  and  Areely  repre- 
senting all  the  estates  of  the  people  of 
this  realm,  did,  upon  the  ISth  day  of  Feb- 
mary,  in  the  year  of  oar  Lord  1688,  pre- 
sent onto  their  mi^esties,  then  called  and 
known  by  the  names  and  style  of  William 
and  Mary,  prince  and  princess  of  Orange, 
being  present  in  their  proper  persons,  a 
certain  declaration  in  writing,  made  by  the 
said  Lords  and  Commons,  in  the  words  fol> 
lowing :  tIx.  : 

Whereas  the  late  king  James  IL,  by 
the  assistance  of  diTers  evil  connselors, 
Jadges,  and  ministers  employed  by  him, 
did  endeavor  to  snbrert  and  extirpate  the 
protestant  religion,  and  the  laws  and  lib- 
erties of  this  kingdom : 

1.  Bjr  assnming  and  exercising  a  power 
of  dispensing  with  and  suspending  of  laws, 
and  the  execntlon  of  laws,  without  con- 
sent of  parliament 


2.  By  committing  and  prosecntlng  di- 
vers worthy  prelates,  forhnmbly  petition- 
ing to  be  excused  from  concurring  to  the 
said  assumed  power. 

8.  By  Issuing  and  causing  to  be  executed 
a  commission  under  the  great  seal  for 
erecting  a  court  called  the  Court  of  Com- 
mlssiouers  for  Boclesiastical  Causes. 

4.  By  levying  money  for  and  to  the  use 
of  the  Crown,  by  pretense  of  prerogative, 
for  other  time,  and  in  other  manner,  than 
the  same  was  granted  by  parliament. 

6.  By  raising  and  keeping  a  standing 
army  within  this  kingdom^  time  of 
peace,  without  consent  of  parliament,  and 
quartering  soldiers,  contrary  to  law. 

8.  By  causing  several  good  sut^ects, 
being  protestants,  to  be  disarmed,  at  the 
same  time  when  papists  were  both  armed 
and  employed,  contrary  to  law. 

7.  By  violating  the  freedom  of  election 
of  members  to  serve  in  parliament 

8.  By  prosecutions  in  the  Court  of 
King's  Bench  for  matters  and  causes  cog- 
nizable only  in  parliament;  and  by  di- 
vers other  arbitrary  and  illegal  courses. 

9.  And  whereas  of  late  years  partial, 
corrupt,  and  unqualified  persons  have 
been  returned  and  served  on  Juries  in 
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trlabt,  and  partlcalarly  diyere  Joron  in 
trials  for  high  treason,  which  were  not* 
ft^eholders. 

10.  And  ezcesslre  ball  hath  been  te- 
qaired  of  persona  committed  in  criminal 
cases,  to  elade  the  benefits  of  the  laws 
made  for  the  liberty  of  the  snbjeota. 

11.  And  exoesslTe  lines  have  been  im- 
posed ;  and  illegal  and  croel  ponishmeuts 
inflicted. 

IS.  And  several  grants  and  promises 
made  of  fines  and  forfeitares,  before  any 
conyictfon  or  Judgment  against  the  per- 
sons upon  whom  the  same  were  to  be 
levied. 

AH  which  are  utterly  and  directly  con- 
trary to  the  known  laws  and  statutes,  and 
fjreedom  of  this  realm. 

And  whereas  the  said  late  king  James 
II.  having  abdicated  the  government,  and 
the  throne  being  thereby  vacant,  his  high- 
ness the  prince  of  Orange  (whom  it  hath 
pleased  Almighty  God  to  make  the  glo- 
rious instrument  of  delivering  this  king- 
dom from  po|)ery  and  arbitrary  power) 
did  (by  the  advice  of  the  Lords  Spiritual 
and  Temporal,  and  divers  principal  per- 
sons of  the  Commons)  cause  letters  to  be 
written  to*  the  Lords  Spiritual  and  Tem- 
poral, being  protestants;  and  other  let- 
ters to  the  several  counties,  cities,  uni- 
versities, boroughs,  and  clnqnc-ports,  for 
the  choosing  of  such  persons  to  represent 
them  as  were  of  right  to  be  sent  to  par- 
liament, to  meet  and  sit  at  Westminster 
upon  the  Hd  day  of  January,  in  this  year 
loss,  in  order  to  such  an  establishment 
as  that  their  relig'lon,  laws,  and  liberties 
might  not  again  oe  in  danger  of  being 
subverted;  upon  which  letters  elections 
have  been  accordingly  made. 

And  thereupon  the  said  Lords  Spiritual 
and  Temporal,  and  Commons,  pursuant 
to  their  respective  letters  and  elections, 
being  now  assembled  in  a  fhll  and  free 
representation  of  this  nation,  taking  into 
their  most  serious  consideration  the  best 
means  for  attaining  the  ends  aforesaid,  do 
in  the  first  place  (as  their  ancestors  in  like 
case  have  usually  done),  for  the'  vindica- 
ting and  asserting  their  ancient  rights 
and  litiertles,  declare : 

1.  That  the  pretended  power  of  sus- 
pending of  laws,  or  the  execution  of 
laws,  by  regal  authority,  without  consent 
of  parliament,  is  illegal. 

2.  That  the  pretended  power  of  dis- 
pensing with  laws,  or  the  execution  of 
laws,  by  regal  authority,  as  it  hath  been 
assumed  and  exercised  of  late.  Is  Illegal. 

B.  That  the  commission  for  erecting  the 
late  Court  of  Commissioners  for  Bcclesi- 
astical  Causes,  and  all  other  commissions 


and  eomts  of  like  nature,  are  Illegal  sad 
pernicious. 

4.  That  levying  mon^y  fortMr  to  the  or 
of  the  Crown  by  pretense  and  pperogativv, 
without  grant  of  parliament,  for  ko(er 
time  or  in  other  manner  than  tlie  same  ii 
or  shall  be  granted,  is  illegal. 

&  That  it  is  the  right  of  the  8BlO«tB  to 
petition  the  king,  and  all  commitments 
and  proeecutiODs  for  such  petitioniBg  sre 
iUegal. 

a,  Tliat  the  raising  or  keeping  »  staad- 
ing  army  within  the  kingdom  In  time  of 
peace,  unless  it  be  with  coneent  of  parila> 
ment,  is  against  law. 

T.  That  the  snbdects  which  are  protest- 
ants may  have  arms  for  their  defense  iait> 
able  to  their  conditions,  and  aa  allowed  bj 
law. 

a  That  election  of  members  of  pariii- 
meot  ought  to  be  free. 

9.  That  the  freedom  of  speech,  and  de- 
bates or  proceedings  in  parliament,  ought 
not  to  be  impeached  or  qaestloned  in  any 
court  or  place  out  of  partlament. 

la  That  excessive  bail  ooght  not  to  be 
required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted. 

11.  That  juroiB  ought  to  be  duly  im- 
paneled and  returned,  and  jnrora  which 
pass  upon  men  in  trials  for  high  treason 
ought  to  be  freeholders. 

19.  That  all  grants  and  promises  of  fines 
and  forfeitures  of  particular  persons  be- 
fore conviction  are  illegal  and  void. 

18.  And  that  for  redress  of  all  grievances, 
and  for  the  amending,  strengthening,  and 
preserving  of  the  laws,  parliament  ought 
to  be  held  firequently. 

And  they  do  claim,  demand,  and  insist, 
upon  all  and  singular  the  premises,  as 
their  undoubted  rights  and  liberties;  and 
that  no  declarations.  Judgments,  doings, 
or  proceedings,  to  the  prejudice  of  the 
people  in  any  of  the  said  premises,  ought 
in  any  wise  to  bo  drawn  hereafter  into 
consequence  or  example : 

To  which  demand  of  their  rights  tbey 
ore  particularly  encouraged  by  the  dec- 
laration of  his  highness  the  prince  of 
Orange,  as  being  the  only  means  for  ob- 
taining a  foil  redress  and  remedy  therein : 

Hav&g  therefore  an  entire  confidence 
that  his  said  highness  the  prince  of  Or- 
ange will  perfect  the  deliverance  so  tax 
advanced  by  him,  and  will  still  preserve 
them  firom  the  violation  of  their  riyhts, 
which  they  have  here  asserted,  and  (hmi 
all  other  attempts  upon  their  religion, 
rights,  and  liberties : 

IL  The  said  Lords  Spiritual  and  Tem- 
poral, and  Commons,  assembled  at  West- 
minster, do  resolve,  that  William  and 
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Mary,  priaoe  and  princess  of  Orange,  be, 
and  be  declared,  king  and  queen  of  Bn- 
gland,  France,  and  Ireland,  and  the  do> 
minions  thereanto  belonging,  to  bold  the 
crown  and  royal  dignity  of  the  said  king- 
doms and  dominions  to  tfaem  the  said 
prince  and  princess  during  their  liyes, 
and  the  life  of  the  survlTor  of  them ;  and 
ti&at  the  sole  and  taU  exercise  of  the  re- 
gal power  be  only  in  and  executed  by  the 
said  prince  of  CHtinge,  in  the  names  of 
the  said  prince  and  princess,  during  their 
Joint  lives;  and  after  their  deceases,  the 
said  crown  and  royal  dignity  of  the  said 
kingdoms  and  dominions  to  be  to  the 
heirs  of  the  body  of  the  said  princess ; 
and  for  defSsult  of  such  issue,  to  the  prin- 
cess Anne  of  Denmark  and  the  heirs  of 
her  body;  and  for  defkuU  of  such  Issue, 
to  the  heirs  of  the  body  of  the  said  prince 
of  Orange.  And  the  Lords  Spiritual  and 
Temporal,  and  Commons,  do  pray  the 
said  prince  and  princess  to  accept  the 
same  accordingly. 

IIL  And  that  the  oaths  hereafter  men- 
tioned be  taken  by  all  persons  of  whom 
the  oaths  of  allegiance  and  supremacy 
might  be  required  by  law,  instead  of 
them;  and  that  the  said  oaths  of  alle- 
giance and  supremacy  be  abrogated. 

I^  A.  B.,  do  sincerely  promise  and  swear 
that  I  will  be  falthfol  and  bear  true  alle- 
giance to  their  miOesties  king  William 
and  queen  Mary :  so  help  me  God. 

I,  A.  B.,  do  swear  that  I  do  ttom  my 
heart  abhor,  detest,  and  abjure  as  im- 
pious and  heretical,  that  damnable  doc- 
trine and  position  that  princes  excom- 
municated or  deprived  by  the  pope,  or 
any  authority  of  the  see  of  Rome,  may  be 
deposed  or  murdered  by  their  subjects,  or 
any  other  whatsoever.  And  I  do  declare 
that  no  foreign  prince,  person,  prelate, 
state,  or  potentate  hath,  or  ought  to  have, 
any  Jurisdiction,  power,  superiority,  pre- 
eminence, or  authority,  eccleslostioal  or 
spiritual,  within  this  realm ;  so  help  me 
God. 

IV.  Upon  which  their  said  miUesties 
did  accept  the  crown  and  royal  dignity 
of  the  kingdoms  ot  Bngland,  France,  and 
Ireland,  and  the  dominions  thereunto  be- 
longing, according  to  the  resolution  and 
desire  of  the  said  Lords  and  Commons 
contained  in  the  said  declaration. 

V.  And  thereupon  their  mi^estles  were 
pleased  that  the  said  Lords  Spiritual  and 
Temporal,  and  Commons,  being  the  two 
houses  of  parliament,  should  continue  to 
sit,  and  with  their  mi^esties*  royal  con- 
currence make  elTectnal  provision  for  the 
settlement  of  the  religion,  laws,  and  lib- 
erties of  this  kingdom,  so  that  the  same 


for  Che  fhture  might  not  be  in  danger 
again  of  being  subverted ;  to  which  the 
said  Lords  Spiritual  and  Temporal,  and 
Commons,  did  agree  and  proceed  to  act 
accordingly. 

VL  Now,  in  pursuance  of  the  premises, 
the  said  Lords  Spiritual  and  Temporal, 
and  Conunons,  in  parliament  assembled, 
for  the  ratifying,  confirming,  and  estab- 
lishing the  said  declaration,  and  the  arti- 
cles, clauses,  matters,  and  things  therein 
contained,  by  the  force  of  a  law  made  in 
due  form  by  authority  of  parliament,  do 
pray  that  it  may  be  declared  and  enacted, 
that  all  and  singular  the  rights  and  liber- 
ties asserted  and  claimed  in  the  said  dec- 
laration are  the  true,  andent,  and  indubi- 
table rights  and  liberties  of  the  people  of 
this  kingdom,  and  so  shall  be  esteemed, 
allowed,  a^udged,  deemed,  and  taken  to 
be,  and  that  all  and  every  the  particulars 
aforesaid  shall  be  firmly  and  strictly  hold- 
en  and  observed,  as  they  are  expressed  in 
the  said  declaration ;  and  all  oflicers  and 
ministers  whatsoever  shall  serve  their 
majesties  and  their  successors  according 
to  the  same  in  all  times  to  come. 

VIL  And  the  said  Lords  Spiritual  and 
Temporal,  and  Commons,  seriously  con- 
sidering how  it  hath  pleased  Almighty 
God,  in  his  marvelous  providence  and 
merclfol  goodness  to  this  nation,  to  pro- 
vide and  preserve  their  said  mnjestles' 
royal  persons  most  happily  to  reign  over 
us  upon  the  throne  of  their  ancestors,  for 
which  they  render  unto  Him  from  the  bot- 
tom of  their  hearts  their  humblest  thanks 
and  praises,  do  truly,  firmly,  assuredly, 
and  in  the  sincerity  of  their  hearts,  think, 
and  do  hereby  recognise,  acknowledge, 
and  declare  that,  king  James  II.  having 
abdicated  the  government,  and  their  maj- 
esties having  accepted  the  crown  and  roy- 
al dignity  as  aforesaid,  their  said  mi^es- 
ties  did  becMne,  were,  are,  and  of  right 
ought  to  be,  by  the  laws  of  this  realm,  our 
sovereign  liege  lord  and  lady,  king  and 
queen  of  Bngland,  France,  and  Ireland, 
and  the  dominions  thereunto  belonging, 
in  and  to  whose  princely  persons  the  roy- 
al state,  crown  and  dignity  of  the  said 
realms,  vrith  all  honors,  styles,  titles,  re- 
galities, prerogatives,  powers.  Jurisdic- 
tions, and  authorities  to  the  same  belong- 
ing and  appertaining,  are  most  ftelly,  right- 
(tally,  and  entirely  invested  and  incorpo- 
rated, united,  and  annexed. 

VIII.  And  for  preventing  all  questions 
and  divisions  In  this  realm,  by  reason  of 
any  pretended  titles  to  the  crown,  and  for 
preserving  a  certainty  in  the  succession 
thereof,  in  -  and  upon  which  the  unity, 
peace,  tranquillity,  and  safety  of  this  ua- 
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tioD  dotk,mider  God,  wholly  eonslit  and 
depead,  Uie  aaid  Lords  Splritiial  and  Tem- 
poral,  and  Commonn,  do  beoeech  tl»ir 
m^^jeatlM  that  it  naj  be  enartgdi  eaUb- 
lUbed,  mnd  declared,  that  the  crown  and 
r^gal  goTemment  of  the  said  kingdona 
and  donittiona^  with  all  and  aJngnlar  the 
premiaea  theraanto  bekioglng  and  apper> 
taining,  shall  be  and  contlnae  to  their 
said  m^iestSea,  and  the  anrriTor  of  them, 
daring  their  UTe8,and  the  life  of  the  snr- 
▼iTor  of  them.  And  that  the  entire,  per^ 
fcct,  and  fall  exercise  of  the  regal  power 
and  goremment  be  oolj  in  and  execnted 
bj  hto  umitatjt  in  the  names  of  both  their 
ouOoBtiaa  daring  their  Joint  liTes;  and  af- 
ter their  deceases  the  said  crown  and 
premises  shall  be  and  remain  to  the  heirs 
of  the  bodj  of  her  majesty ;  and  for  delanlt 
of  snch  iairoe,  to  her  royal  highness  the 
princess  Anne  (tf  Denmark  and  the  heirs 
of  her  body ;  and  for  deCuilt  of  soch  iame, 
to  the  heirs  of  the  body  of  his  said  m^es- 
ty :  And  thereanto  the  said  Lords  Spirit- 
ual and  Temporal,  and  Commons,  do,  in 
the  name  of  all  the  people  aforesaid,  most 
hambly  and  falthftilly  snlMntt  themseWes, 
their  heirs  and  posterities  forsTer;  and 
do  fkithltelly  promise  that  they  wiU  sUnd 
U\  maintain,  and  defiend  their  said  mi^- 
esUes,  and  also  the  limitation  and  snooes- 
nion  of  the  crown  herein  apedHed  and 
oontaioed,  to  the  ntmost  of  their  powers, 
with  their  lives  and  estates,  against  all 
peraoDs  whatsoever  that  ehall  attempt 
any  thing  to  the  contrary. 

UL  And  whereas  it  hath  been  found  by 
experience  that  it  ia  inconaiatent  with  the 
safety  and  wellhre  of  thia  proteatant  king- 
dom to  be  governed  by  a  popiah  prince, 
or  by  any  king  or  qneen  marrying  a  pa> 
plat:  the  aaid  Lorda  Spiritual  and  Tem- 
poral, and  Commona,  do  Airther  pray  that 
it  may  be  enacted,  that  all  and  evety  per- 
aon  and  peracma  that  ia,  are,  or  ahall  be 
reconciled  to,  or  ahall  hold  commanion 
with,  the  aee  or  chnreh  of  Bome,  or  ahall 
profeaa  the  popiah  religion,  or  shall  mar- 
ry a  papLat,  shall  be  excluded,  and  be  for^ 
ever  incapable  to  inherit,  possesa,  or  en- 
Joy  the  crown  and  government  of  thia 
realm,  and  Ireland,  and  the  dcMniniona 
thereanto  belonging,  or  any  part  of  the 
earoe,  or  to  have,  uae,  or  exerdae  any  re- 
gal power,  authority,  or  JuriadicUon  with- 
Ui  the  aame;  and  in  all  and  every  such 
case  or  cases  the  people  of  these  realms 
shall  be  and  are  hereby  abaolved  of  their 
allegiance ;  and  the  aaid  crown  and  gov- 
ernment ahall  from  time  to  time  deacend 
to,  and  be  eqJo]red  by  such  person  or  per- 
Bona,  being  protestanta,  as  should  have 
inherited  and  epjoyed  the  same  in  case 


the  aaid  person  or  persona  ao  zeeoa- 
ciled,  holding  oommnnion,  or  pi  ofearios, 
or  manying  as  afiireaaid,  were  natnrally 


X.  And  that  every  king  and  qneea  of 
thia  realm  who  at  any  time  hcresfter 
shall  come  to  and  auooeed  In  the  Inpo- 
rial  crown  of  thia  kingdom  ahall,  on  tlie 
first  day  of  the  meeting  of  the  irst  psifla- 
ment  next  after  hia  or  hct  coming  ts  tlie 
crown,  sitting  in  his  or  her  throne  hi  the 
House  of  Fern,  in  tlie  presence  of  tlis 
Lords  and  Commona  therein  asnriiiMnil. 
or  at  hIa  or  her  coronation,  before  lach 
peraon  or  persons  who  ahall  adminlater 
the  coronation  oath  to  him  or  her,  at  tto 
time  of  his  or  her  taking  the  aaid  oath 
(which  ahall  first  happen),  make,  sab* 
aeribe,  and  audibly  repeat  the  deei«atioa 
mentioned  in  the  atatute  made  in  tiia 
13th  year  of  the  reign  of  king  Claries  II, 
intituled  "  An  Act  for  the  more  eftetaal 
preserving  the  king's  peraon  and  goffCfo- 
ment,  by  disabling  Papista  from  dttiag 
in  either  House  of  Pariiament."  Bat  if 
it  ahall  happen  that  such  king  or  4|osen, 
upon  his  or  her  succcaaion  to  the  crows 
of  thia  realm,  ahall  be  under  the  age  of 
twelve  years,  then  every  sudi  king  or 
qneen  shall  make,  subscribe,  and  audibly 
repeat  the  aaid  declaration  at  his  or  kir 
ooronation,  on  the  first  day  of  meeting  of 
the  first  parliament  as  aforesaid,  whidi 
ahall  firat  happen,  after  sndi  kii^  or 
queen  ehall  have  attained  the  said  age 
of  twelve  years. 

XI.  All  which  their  mijestiea  are  con- 
tented and  pleased  shall  be  declared, 
enacted,  and  established  by  anthority  of 
this  present  parliament,  and  shall  staad, 
remain,  and  be  the  law  of  this  reslm  tor- 
ever;  and  the  same  are,  by  their  aaid 
m^eatlea,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  In  parliameat  as- 
sembled, and  by  the  authority  of  the 
same,  declared,  enacted,  or  eatabllahed 
accordingly. 

XII.  And  be  it  ftirther  declared  and 
enacted  by  the  authority  aforeaaid,  that 
from  and  after  thia  preaent  aesrioo  of 
parliament  no  diapenaation  by  noa  0^ 
atmnU  of  or  to  any  atatnte,  or  any  pan 
thereof;  ahall  be  allowed,  but  that  the 
same  sball  be  held  void  and  of  do  effect, 
except  a  dispensation  be  allowed  of  in 
such  statute,  and  except  in  sodi  caaes  a» 
ahall  be  specially  provided  for  by  one  or 
more  bill  or  bills  to  be  passed  daring  this 
preaent  seaaion  of  parliament 

XIIL  Provided  that  no  charter,  or  grant, 
or  pardon  granted  before  the  SSd  day  of 
October,  in  the  year  of  our  Lord  1089,  iball 
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be  mnj  wajs  Impeached  or  InveHdeted  by 
this  wet,  bat  that  the  eame  shall  be  and 
lemain  of  the  aame  fiirce  and  ellbct  in 
law,  and  no  other  than  as  if  this  act  had 
never  been  made. 

IL  HISTORY  OF  THE  LAW  ON 
TREASON. 

In  the  earlier  ages  of  oor  law  the  crime 
of  high  treason  appears  to  have  been  of  a 
▼apie  and  indefinite  natnre,  determined 
only  by  such  arbitrary  constmcUon  as 
the  cf  rcomstanoes  of  each  partieolar  case 
might  suggest.  It  was  held  treason  to 
kill  the  king's  lather  or  his  nncle;  and 
Jfortlner  was  attainted  for  accroaching, 
«e  it  was  called,  royal  power;  that  is,  for 
keeping  the  administration  in  his  own 
bends,  thoogh  without  Tiolence  toward 
the  reigning  princeu  But  no  people  can 
e^Joy  a  ftee  constitution  unices  an  ade- 
qaete  security  is  Ihmished  by  their  laws 
agmlnstthis  discretion  of  Judges  in  a  mat- 
ter so  closely  connected  with  the  mutual 
relation  between  the  government  and  its 
snbiects.  A  petition  was  sccordingly  pre- 
sented to  Edward  III.  by  one  of  the  best 
perlimnents  that  ever  sat,  requesting  that, 
*' whereas  the  king's  justices  in  different 
counties  adjudge  men  indicted  before 
them  to  be  traitors  for  divers  matters  not 
known  by  the  commons  to  be  treasonable, 
the  king  wonld,  by  his  eoundl,  and  the 
nobles  and  learned  men  Oes  grands  et 
sages)  of  the  land,  declare  in  parliament 
what  should  be  held  for  treason.**  The 
answer  to  this  petition  Is  in  the  words  of 
the  existing  statute,  which,  as  it  Is  by  no 
means  so  prolix  as  it  is  important,  I  shall 
place  before  the  reader's  eyes. 

**  Whereas  divers  opinions  have  been 
before  this  time  in  wliat  case  treason  shall 
be  said,  and  in  what  not;  the  king,  at  the 
raqacet  of  the  lords  and  commons,  hath 
made  a  declaration  in  the  manner  ss  here- 
afiCr  followeth:  that  Is  to  say,  when  a 
man  doth  compass  or  imagine  the  death 
of  our  lord  the  king,  of  my  lady  his  queen, 
or  of  their  eldest  son  and  heir :  or  if  a  man 
do  violate  the  king's  companion  or  the 
king's  eldest  daughter  unmarried,  or  the 
wife  of  the  king's  eldest  son  and  heir ;  or 
if  a  man  do  levy  war  against  oar  lord  the 
king  in  his  realm,  or  be  adherent  to  the 
king'a  enemies  in  his  realm,  giving  to 
them  aid  and  comfort  in  the  realm  or  else- 
where, and  thereof  be  provably  attainted 
of  open  deed  by  people  of  their  eondiUon : 
and  if  a  man  counterfeit  the  king's  great 
or  privy  seal,  or  bis  money :  and  if  a  man 
bring  fklse  mcmey  Into  this  realm,  oonnter- 
felt  to  the  money  of  England,  as  the  money 
called  Loahelrorg,  or  other  like  to  the  said 
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money  of  England,  knowing  the  money  to 
be  fiilse,  to  merchaudise  or  make  payment 
In  deoelpt  of  our  said  lord  the  king  and  of 
his  people ;  and  if  a  man  slay  the  chan- 
cellor, treasurer,  or  the  king's  Justices  of 
the  one  bench  or  the  other,  justices  in  eyre, 
or  justices  of  assise,  and  all  other  Justices 
assigned  to  hear  and  determine,  being  in 
their  place  doing  their  oflices ;  and  it  is  to 
be  understood  that,  in  the  cases  above 
rehearsed,  it  ought  to  be  judged  treason 
which  extends  to  our  lord  the  king  and 
his  royal  majesty.  And  of  such  treason 
the  forfeiture  of  the  escheats  pertaineth 
to  our  lord  the  king,  as  well  of  the  lands 
and  tenementa  holden  of  others  as  of  him- 
selC" 

It  seems  Impossible  not  to  observe  that 
the  want  of  distinct  arrangement,  natural 
to  so  unphilosophical  an  age,  and  which 
renders  many  of  our  old  statutes  very 
conftased,  is  eminently  displayed  in  this 
strange  conjunction  of  offenses — ^where  to 
counterfeit  the  king's  seal,  which  might  be 
fer  the  sake  of  private  fhind,  and  even  his 
coin,  which  must  be  so,  is  ranged  along 
with  all  that  really  endangers  the  estal^ 
liahed  government,  with  conspiracy  and 
tnsurrection.  But  this  is  an  objection  of 
little  magnitude  compared  with  one  that 
arises. out  of  an  omission  in  enumerating 
the  modes  whereby  treason  could  be  com- 
mitted. In  most  other  offenses  the  inten- 
tion, however  manifest,  the  contrivance, 
however  deliberate,  the  attempt,  however 
casually  rendered  abortive,  form  so  many 
degrees  of  malignity,  or  at  least  of  mls- 
chiei;  which  the  jurisprudence  of  most 
countries,  and  none  more,  at  least  former- 
ly, than  England,  has  been  accustomed  to 
distinguish  firom  the  perpetrated  action  by 
awarding  an  Inferior  punishment,  or  even 
none  at  all.  Nor  is  this  distinction  merely 
founded  on  a  diillerenoe  in  the  moral  in- 
dignation with  which  we  are  impelled  to 
r^ard  an  inchoated  and  a  consummate 
crime,  but  is  warranted  by  a  principle  of 
reason,  since  the  penalties  attached  to  the 
completed  offense  spread  their  terror  over 
all  the  machinations  preparatory  to  it: 
and  he  who  fails  in  his  stroke  has  had  the 
murderer's  fate  as  much  before  his  eyes 
as  the  more  dexterous  assassin.  But  those 
who  conspire  against  the  constituted  gov- 
ernment connect  in  their  sanguine  hope 
the  assurance  of  impunity  with  the  execu- 
tion Of  their  crime,  and  wonld  justly  deride 
the  mockery  of  an  accusation  which  could 
only  be  preferred  against  them  when  their 
banners  were  nnflbrled  and  their  force  ar- 
rayed. It  is  as  reasonable,  therefore,  as 
it  is  conformable  to  the  usages  of  every 
coontry,  to  place  conspiracies  against  the 
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aawnAga  power  apoo  the  foottsgofaetaal 
rdiellion,  «nd  to  cruBh  thoM  by  the  penal- 
ties of  tieawm  wtiot  were  tbe  law  to  wait 
for  tlieir  opportuilty,  might  ailenee  or 
perrert  Uie  law  itaelC  Yet  in  tUs  fmons 
statute  we  find  it  only  declared  treaaoo- 
^le  to  compass  or  Imagine  tbe  king's 
death;  while  no  prqieet  of  rebellion  ap> 
pears  to  fall  within  the  letter  of  its  enact- 
ments unless  it  ripen  into  a  snbstantiTe 
act  of  lerying  war. 

We  may  be,  perhaps,  leas  inclined  to  at- 
tribute thia  material  omiasion  to  the  laxi- 
ty f^icb  has  been  already  remarked  to  be 
usual  in  our  older  laws,  than  to  iqiprehen- 
sioos  entertained  by  the  barons  that,  if  a 
mere  design  to  levy  war  should  be  ren- 
dered treasonable,  they  might  be  exposed 
to  much  lalse  testimony  and  arbitrary  eon- 
stmction.  But  strained  constructions  of 
this  Tory  statute,  if  such  were  their  aim, 
they  did  not  prevent.  Without  adverting 
to  the  more  extraTagant  conTictions  un- 
der this  statute  in  some  violent  reigns,  it 
gradually  became  an  establlBhed  doctrine 
with  lawyers  that  a  conspiracy  to  levy 
war  against  the  king's  person,  though  not 
in  itself  a  distinct  tresson,  may  be  given 
in  evidence  as  an  overt  act  of  compassing 
his  death.  Great  as  the  authorities  may  be 
on  which  this  depends,  and  reasonable  as 
it  surely  is  tbat  such  offenses  should  be 
brought  within  the  pale  of  high  treason, 
yet  it  la  almost  necessary  to  confess  that 
this  doctrine  I4>pears  utterly  irreconcilable 
with  any  fair  interpretation  of  the  statute. 
It  has,  indeed,  by  some  been  chiefly  con- 
fined to  cases  where  the  attempt  meditated 
is  directly  against  the  king's  person  for 
the  purpose  of  deposing  him,  or  of  com- 
pelling him,  while  under  actual  duress,  to 
a  change  of  measures ;  and  this  was  con- 
strued into  a  compawlng  of  his  death, 
since  any  such  violence  must  endanger  his 
life,  and  because,  as  has  been  said,  the 
prisons  and  graves  of  princes  are  not  very 
distant.  Bat  it  seems  not  very  reasona- 
ble to  found  a  capital  conviction  on  such 
a  sententious  remark :  nor  is  it  by  any 
means  true  that  a  design  against  a  king's 
lilb  is  necessarily  to  be  inferred  from  the 
attempt  to  get  possession  of  his  person. 
So  fsr  indeed  is  this  fh>m  being  a  general 
rule,  that  in  a  multitude  of  instances*  es- 
pecially daring  the  minority  or  imbecility 
of  a  Idng,  the  purposes  of  conspirators 
would  be  wholly  defeated  by  the  death  of 
the  sovereign  whose  name  they  designed 
to  employ.  But  there  is  still  less  pre- 
text for  applying  the  same  constructloa  to 
schemes  of  insurrection  when  the  royal 
person  is  not  directly  the  object  of  attack, 
and  where  no  circamstaaoe  indicates  any 


hoetlle  IntentloB  toward  his  aafety.  TUs 
ample  extension  of  so  penal  astatnte  was 
flrat  given,  if  I  am  not  mistaken,  Ij  ths 
Judges  in  MM,  on  ooeaaioB  of  a  mrstiag 
by  some  persona  at  Farley  Wood  in  Tcik- 
shire,  in  wder  to  ccmcert  measnres  Ibr  a 
rising.  But  it  was  afterward  MmiimsA 
in  Harding's  case,  Immediately  after  ths 
Bevolation»  and  has  bcca  rriwmlfdly  Isid 
down  ftom  the  bench  in  anbeeqoent  pro- 
oeedinga  ibr  treason,  aa well  asini 


of  very  great  authority.  It  has^  therefore, 
all  the  weight  of  estaUiobed  pfceedcnt; 
yet  I  question  whether  another  Instaaes 
can  be  found  in  our  Jurispradenee  of  giviug 
so  large  a  coDStmction,  not  only  toapeaal, 
but  to  any  other  statute.  Nordoeeitapesk 
in  fiivor  oi  this  conatrucUon,  that  tempo- 
rary lawa  have  been  enacted  on  varioas 
oocari<ms  to  render  a  oonapira^  to  levy 
war  treasonable;  for  which  pnipoee,  ac- 
cording to  this  current  doctrine,  the  stat- 
ute of  Bdward  IIL  needed  no  sapplcment- 
al  provision.  Such  acts  were  paesed  under 
Bliiabeth,  Charles  IL,  and  George  IIL, 
each  of  them  limited  to  the  *^^«<«g  reign. 
But  it  is  very  seldom  that,  in  an  hereditary 
monarchy,  the  reigning  prince  ooght  to  be 
eecured  by  any  peculiar  proviaions;  and 
though  the  remarkable  drcnmstaBCes  of 
Elisabeth's  situation  expoeed  her  gowa- 
ment  to  nnnsual  perils,  there  aecms  an  sir 
of  adulation  or  absurdity  in  the  two  Islter 
instancssL  Finally,  the  act  of  57  G.  lU, 
c  6,  has  confirmed,  If  not  extended,  what 
stood  on  rather  a  precarloua  basis,  and 
rendered  perpetual  that  of  86  Gi  IIL,  c  T« 
which  enacts,  *'  that  if  any  penna  or  per- 
sons whatsoever,  during  the  life  of  tbe 
king,  and  until  the  end  c^  the  next  sesriow 
of  iMkriiament  altera  demlae  of  the  crown, 
shall,  within  the  realm  or  wlthoat,  oosik 
pass,  imagine.  Invent,  devise,  or  intend 
death  or  destrnction,  or  any  bodily  harm 
tending  to  death  or  destruction,  maim  or 
wounding,  imprisonment  or  restraint  of 
the  person  of  the  same  our  sovereign  lord 
the  king,  his  heirs  and  soceeasocs,  or  to 
deprive  or  depoee  him  or  them  than  tbe 
style,  honor,  or  kingly  name  of  the  impe- 
rial crown  of  thIa  realm,  or  of  any  other 
of  his  majesty's  dominions  or  eoontriei, 
or  to  levy  war  against  his  mi^iesty,  his 
heirs  and  successors,  within  this  leslm,  io 
order,  by  force  or  eonatraint,  to  compel 
him  or  them  to  change  his  or  their  mess- 
ores  or  counsels,  or  in  order  to  pot  any 
force  or  constraint  upon,  or  to  intimidate 
or  overawe,  both  houses  or  either  house 
of  parliament,  or  to  move  or  stir  any  ffor- 
elguer  or  stranger  with  force  to  invade 
this  realm  or  any  other  his  mi^Jesty's  do- 
minions or  eonntries  under  the  obeisaaee 
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of  his  mijesiy,  his  heiis  snd  saeoenon; 
and  soch  oompusiags,  imaginations,  in- 
▼eotlons,  dsTicea,  and  intentions,  or  any 
of  them,  shall  expreae,  utter,  or  declare, 
by  pnbliahing  any  printing  or  writing,  or 
by  any  overt  act  or  deed;  being  le^iUy 
convicted  thereof  npon  the  oaths  of  two 
lawftil  and  credible  wltnesees,  shall  be  ad- 
Judged  a  traitor,  and  soifer  as  in  cases  of 
hi^h  treason.** 

This  from  henceforth  will  become  onr 
Btandard  of  law  in  cases  of  treason,  in- 
stead of  the  statnte  of  Bd  ward  III.,  the  lat^ 
terly  received  interpretations  of  which  it 
sanctions  and  embodies.  Bat  it  is  to  be 
noted,  as  the  doctrine  of  our  most  ap- 
proved aathorities,  that  a  conspiracy  for 
many  pnrpoees  which,  if  carried  into  ef- 
fect, woald  incnr  the  goilt  of  treason,  will 
not  of  itself  amount  to  it.  The  conatmo- 
tive  interpretation  of  compassing  the 
king's  death  appears  only  applicable  to 
conspiracies  whereof  the  intent  is  to  de- 
pose or  to  use  personal  oompnlsion  to- 
ward him,  or  to  nsarp  the  administra- 
tion of  his  government.  Bat  thongh  in- 
sarrections  bi  order  to  throw  down  all  in- 
closnres,  to  alter  the  established  law  or 
change  religion,  or  in  general  Ibr  the  ref- 
ormation of  alleged  grievances  of  a  poblic 
natnre,  wherein  the  insurgents  have  no 
epecial  interests,  are  in  themselves  trea- 
sonable, yet  the  previous  concert  and  con- 
spiracy for  such  pnrpose  could,  under  the 
statnte  of  Edward  IIL,  only  pass  tor  a 
misdemeanor.  Hence,  while  it  has  been 
positively  laid  down  that  an  attempt  by 
Intimidation  and  violence  to  force  the  re- 
peal of  a  law  is  high  treason,  thongh  di- 
rected rather  against  the  two  houses  of 
parliament  than  the  king's  person,  the 
Judges  did  not  venture  to  declare  that  a 
mere  conspiracy  and  consultation  to  raise 
a  force  for  that  purpose  would  amount  to 
that  offense.  But  the  ststutes  of  86  and 
57  Geo.  IIL  determine  the  intention  to  levy 
war,  in  order  to  put  any  force  upon  .or  to 
intimidate  either  house  of  parliament, 
maniliBsted  by  any  overt  act,  to  be  trea- 
son, and  so  (kr  have  undoubtedly  extend- 
ed the  scope  of  the  law.  We  may  hope 
tliat  so  ample  a  legislative  declaration  on 
the  law  of  treason  will  put  an  end  to  the 
preposterous  interpretations  which  have 
found  too  much  countenance  on  some  not 
very  distant  occasions.  The  crime  of 
compassing  and  imagining  the  king's 
death  must  be  manifested  by  some  overt 
act:  that  is,  there  must  be  something 
done  in  execution  of  a  traitorous  pnr^ 
pose.  For,  as  no  hatred  toward  the  per- 
son of  the  sovereign,  nor  any  longings 
for  his  death,  are  tiie  imagination  whidh 


the  law  here  intends,  it  seems  to  follow 
that  loose  words  or  writings,  in  which 
such  hostile  feelings  may  be  embodied, 
unconnected  with  any  positive  design, 
can  not  amount  to  treason.  It  is  now, 
therefore,  generally  agreed  that  no  words 
will  constitute  that  offense,  unless  as  evi- 
dence of  some  overt  act  of  treason ;  and 
the  same  appears  clearly  to  be  the  case 
with  respect  at  least  to  unpublished  writ- 
ings. 

The  second  clause  of  the  statute,  or  that 
which  declares  the  levying  of  war  against 
the  king  within  the  realm  to  be  treason, 
has  given  rise,  in  some  instances,  to  con- 
structions hardly  less  strained  than  those 
upon  compassing  his  death.  It  would.  In- 
deed, be  a  very  narrow  Interpretation,  as 
little  required  by  the  letter  as  warrant- 
ed by  the  reason  of  this  law,  to  limit  the 
expression  of  levying  war  to  rebellions 
whereof  the  deposition  of  the  sovereign, 
or  subversion  of  bis  government,  should 
be  the  deliberate  object  Force,  unlaw- 
fully directed  against  the  supreme  au- 
thority, constitutes  this  offense ;  nor  could 
it  have  been  admitted  as  an  excuse  for  the 
wild  attempt  of  the  earl  of  Essex,  on  this 
charge  of  levying  war,  that  his  aim  was 
not  to  injure  the  queen's  person,  but  to 
drive  his  adversaries  lirom  her  presence. 
The  only  questions  as  to  this  kind  of  trea- 
son are :  ilrst,  what  shall  be  understood 
by  force  t  and  secondly,  where  it  shall  be 
construed  to  be  directed  against  the  gov- 
ernment r  And  the  solution  of  both  these 
upon  consistent  principles,  must  so  much 
depend  on  the  circumstances  which  vary 
the  character  of  almost  every  case,  that  it 
seems  natural  to  distrust  the  general  max- 
ims that  have  been  delivered  by  lawyers- 
Many  decisions  in  cases  of  treason  before 
the  Revolution  were  made  by  men  so  aet^ 
vile  and  corrupt,  they  violate  so  grossly 
all  natural  right  and  all  reasonable  in- 
terpretation of  law,  that  it  has  generally 
been  accounted  among  the  most  impor- 
tant b^ieilts  of  that  event  to  have  re- 
stored a  purer  adminlstratioff  of  criminal 
Justice.  But,  though  the  memory  of  those 
who  prononnoed  these  decisions  is  stig- 
matised, their  authority,  so  fiir  from  being 
abrogated,  has  influenced  later  and  better 
men ;  and  it  is  rather  an  unfortunate  cir- 
cumstance that  precedents  which,  flrom  the 
character  of  the  times  when  they  occurred, 
would  lose  at  present  all  respect,  having 
been  transfused  Into  text-books,  and  form- 
ed perhaps  the  sole  basis  of  subsequent 
decisions,  are  still  in  not  a  few  points  the 
Invisible  foundation  of  our  law.  No  law- 
yer, I  conceive,  prosecuting  for  high  trea- 
son in  this  age,  would  rely  on  the  case  of 
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the  duke  of  Norfolk  under  Elisabeth,  or 
that  of  WilHami  under  James  L,  or  that  of 
Benstead  under  Charlee  L ;  but  he  would 
certainlT  not  Ml  to  dwell  on  the  authori- 
ties of  sir  Bdward  Coke  and  sir  Mstthew 
Hale.  Tet  these  eminent  men,  and  es- 
pecially the  latter,  aware  that  our  law  is 
mainly  built  on  adjudged  precedent,  and 
not  daring  to  reject  that  which  they  would 
not  hare  themseltes  asserted,  will  be  found 
to  hare  rather  timidly  exercised  their  Judg- 
ment in  the  construction  of  this  statute, 
yielding  a  deference  to  former  authority 
which  we  have  transferred  to  their  own. 

These  obserratlons  are  particularly  ap- 
plicable to  that  class  of  cases  so  repugnant 
to  the  general  understanding  of  mankind, 
and,  I  beliere,  of  most  lawyers,  wherein 
triHing  insurrections  for  the  purpose  of 
desln^ng  brothels  or  meeting-houses 
hsve  been  held  treasonable  under  the 
clause  of  levying  war.  Nor  does  there 
seem  any  ground  for  the  defense  which 
has  been  made  for  this  construction,  by 
taking  a  distinction  that,  although  a  rising 
to  eflTect  a  partial  end  by  force  is  only  a 
riot,  yet,  where  a  general  purpose  of  the 
kind  is  in  view,  it  becomes  rebellion ;  and 
thus,  though  to  pull  down  the  inclosures 
in  a  single  manor  be  not  treason  against 
the  king,  yet  to  destroy  all  inclosures 
throughout  the  kingdom  would  be  an  in- 
fringement of  his  sovereign  power.  For, 
however  solid  this  distinction  may  be,  yet, 
in  the  class  of  cases  to  which  I  allude,  this 
general  purpose  was  neither  attempted  to 
be  made  out  in  evidence,  nor  rendered 
probable  by  the  circumstances;  nor  was 
the  distinction  ever  taken  upon  the  several 
trials.  A  few  apprentices  rose  in  London 
in  the  reign  of  Charles  IL,  and  destroyed 
some  broUiels.  A  mob  of  watermen  and 
others,  at  the  time  of  Bacheverell's  im- 
peachment, set  on  Are  several  dissenting 
meeting-houses.  Every  thing  like  a  for- 
mal attack  on  the  established  government 
is  so  much  excluded  in  these  instances  by 
the  very  nature  of  the  offense  and  the 
means  of  the  offenders,  that  it  is  impossi- 
ble to  withhold  our  reprobation  from  the 
original  decision,  upon  which,  with  too 
much  respect  for  unreasonable  and  unjust 
authority,  the  later  cases  have  been  estab- 
lished. These,  indeed,  still  continue  to  be 
cited  as  law ;  but  it  is  much  to  be  doubted 
whether  a  conviction  for  treason  will  ever 
again  be  obtained,  or  even  sought  for,  un- 
der similar  circumstances.  One  reason, 
indeed,  for  this,  were  there  no  weight  in 
any  other,  might  suffice :  the  punishment 
of  tumultuous  risings,  attended  with  vio- 
lence, has  been  rendered  capital  by  the 
riot  act  of  George  I.  and  other  statutes ; 


so  that,  in  the  present  state  of  the  law,  it  la 
generally  more  advantageous  for  the  gov- 
ernment to  treat  such  an  ofltaise  as  felooy 
than  as  treason. 

It  might  for  a  moment  be  doubted,  npoa 
the  statute  of  Edward  VI.,  whether  the 
two  witnesses  whom  the  act  reqniree  most 
not  depose  to  the  same  overt  acts  of  trea* 
son.  But,  as  this  would  give  an  undue 
security  to  conspirators,  so  It  is  not  nec- 
essarily implied  by  the  expression ;  nor 
would  It  be,  indeed,  the  most  unwarrant- 
able latitude  that  has  been  given  to  this 
branch  of  penal  law  to  maintain  that  two 
witnesses  to  any  distinct  acts  comprised 
in  the  same  indictment  would  satisfy  the 
letter  of  this  enactment  But  a  more 
wholesome  distinction  appears  to  have 
been  taken  before  the  ReroluHon,  and 
is  esUblished  by  the  statute  of  William, 
that,  although  different  overt  acts  may  be 
proved  by  two  witnesses,  they  most  relate 
to  the  same  species  of  treason,  so  that  one 
witness  to  an  alleged  act  of  oompaseing 
the  king's  death  can  not  be  eo^joined 
with  another  deposing  to  an  act  of  levy- 
ing war,  in  order  to  make  up  the  required 
number.  As  for  the  practice  of  courts  of 
Justice  before  the  Restoration,  it  was  so 
much  at  variance  with  all  principles,  that 
few  prisoners  were  allowed  the  benefit  of 
this  statute;  succeeding  Judges  fortunate- 
ly deviated  more  fbom  their  predeoessors 
in  the  method  of  conducting  trials  than 
(hey  have  thought  themselves  at  liberty 
to  do  in  laying  down  rules  of  law. 

Nothing  had  brought  so  much  disgrace 
on  the  councils  of  go\'emment  and  on  the 
administration  of  Justice,  nothing  had 
more  forcibly  spoken  the  necessity  of  a 
great  change,  than  the  prosecutions  for 
treason  during  the  latter  years  of  Charles 
II.,  and  in  truth  during  the  whole  coarse 
of  our  legal  history.  The  statutes  of  Ed- 
ward ni.  and  Edward  VI.,  almost  set  aside 
by  sophistical  constructions,  required  the 
corroboration  of  some  more  explicit  law : 
and  some  peculiar  securities  were  de- 
manded for  innocence  against  that  con- 
spiracy of  the  court  with  the  prosecutor 
which  is  BO  much  to  be  dreaded  in  all 
trials  for  political  crimes.  Hence  the  at- 
tainders of  Rassell,  Sidney,  Cornish,  and 
Armstrong  were  reversed  by  the  conven- 
tion parliament  without  opposition ;  and 
men  attached  to  liberty  and  Justice,  wheth- 
er of  the  whig  or  tory  name,  were  anxious 
to  prevent  any  ftiture  recurrence  of  those 
iniquitous  proceedings,  by  which  the  popu- 
lar ftenzy  at  one  time,  the  vrickedness  of 
the  court  at  another,  and  in  each  instance 
with  the  co-operation  of  a  servile  bench  of 
Judges,  had  sullied  the  honor  of  English 


Will,  IH.      HISTORY  OF  THE  LAW  ON  TREASON. 


581 


Justice.  A  better  tone  of  political  Mnti- 
ment  hadbe^D,  Indeed,  to  preTail,  and  the 
spirit  of  the  people  most  ever  be  a  more 
efltectnal  secnrlty  than  the  Tirtue  of  the 
Judges :  yet,  eren  alter  the  Reyolntion,  if 
no  onjost  or  illegal  oonyictions  in  cases 
of  treason  can  be  impnted  to  our  tribonals, 
there  was  still  not  a  little  of  that  mdeness 
toward  the  prisoner,  and  manifestation  of 
a  desire  to  interpret  all  things  to  his  prej- 
ndice,  which  had  been  more  grossly  dis- 
played by  the  bench  nnder  Charles  II. 
The  Jacobites,  against  whom  the  law  now 
directed  its  terrors,  as  loudly  complained 
of  Treby  and  Pollexfen,  as  the  whigs  had 
of  Scroggs  and  Jefferies,  and  weighed 
the  convictions  of  Ashton  and  Anderton 
against  those  of  Russell  and  Sidney. 

Ashton  was  a  gentleman  who,  in  oom- 
pany  with  lord  Preston,  was  seized  in  en- 
deavoring to  go  over  to  France  with  an 
invitation  firom  the  Jacobite  party.  The 
contemporary  writers  ou  that  side,  and 
some  historians  who  incline  to  it,  have 
represented  his  conviction  as  grounded 
upon  Insufficient,  because  only  upon  pre- 
sumptive, evidence.  It  is  true  that,  in 
most  of  our  earlier  cases  of  treason,  trea- 
sonable facts  have  been  directly  proved; 
whereas  It  was  left  to  the  Jury  in  that  of 
Ashton,  whether  they  were  satisfied  of  his 
acquaintance  with  the  contents  of  certain 
papers  taken  on  bis  person.  There  does 
not,  however,  seem  to  be  any  reason  why 
presumptive  mferences  are  to  be  Tc;)ected 
in  charges  of  treason,  or  why  they  should 
be  drawn  with  more  hesitation  than  in 
other  grave  offenses :  and  if  this  be  ad- 
mitted, there  can  be  no  doubt  that  the 
evidence  against  Ashton  was  such  as  is 
ordinarily  reckoned  conclusive.  It  is 
stronger  than  that  offered  for  the  prose- 
cution against  O'Quigley  at  Kaldstone,  in 
179S,  a  case  of  the  closest  resemblance : 
and  yet  I  am  not  aware  that  the  verdict 
in  that  instance  was  thought  open  to 
censure.  No  Judge,  however,  in  modem 
times,  would  question,  much  leSfe  reply  to, 
the  prisoner  as  to  material  points  of  his 
defense,  as  Holt  and  Pollexfen  did  in  this 
trial ;  the  practice  of  a  neighboring  king- 


dom, which,  in  our  more  advanced  sense 
of  equity  and  candor,  we  are  agreed  to 
condemn. 

It  is  perhaps  less  easy  to  Justify  the 
conduct  of  chief-Justice  Treby  in  the  trial 
of  Anderton  for  printing  a  treasonable 
pamphlet.  The  testimony  came  very  short 
of  satisfactory  proof,  according  to  the  es- 
tablished rules  of  Bnglish  law,  though  by 
no  means  such  as  men  in  general  would 
slight.  It  chiefly  consisted  of  a  compari- 
son between  the  characters  of  a  printed 
work  found  concealed  in  his  lodgings  and 
certain  types  belonging  to  his  press:  a 
comparison  manifestly  less  admlssable 
than  that  of  handwriting,  which  is  always 
rejected,  and  indeed  totally  inconsistent 
with  the  rigor  of  English  proof.  Besides 
the  common  objections  made  to  a  com- 
parison of  handa,  and  which  apply  more 
forcibly  to  printed  characters,  it  is  mani- 
fest that  types  cast  in  the  same  font  must 
always  be  exactly  similar.  But,  on  the 
other  hand,  it  seems  unreasonable  abso- 
lutely to  exclude,  as  our  courts  have  done, 
the  comparison  of  handwriting  as  inad- 
missible evidence :  a  rule  which  is  every 
day  eluded  by  fkesh  rules,  not  much  more 
rational  in  themselves,  which  have  been 
invented  to  get  rid  of  its  inconvenienca* 
There  seems,  however,  much  danger  in 
the  construction  which  draws  printed  li- 
bels,  unconnected  with  any  conspiracy, 
within  the  pale  of  treason,  and  especial- 
ly the  treason  of  compassing  the  king*s 
death,  unless  where  they  directly  tended 
to  his  assassination.  No  later  authority 
can,  as  flu'  as  I  remember,  be  adduced 
for  the  prosecution  of  any  libel  as  trea- 
sonable under  the  statute  of  Edward  IIL 
But  the  pamphlet  for  which  Anderton  was 
convicted  was  certainly  fbll  of  the  most 
audacious  Jacobitism,  and  might  perhaps 
fall,  by  no  unfair  construction,  vHthln  the 
charge  of  adhering  to  the  king's  enemies ; 
since  no  one  could  be  more  so  than  James, 
whose  design  of  invading  the  realm  had 
been  frequently  avowed  by  himselt 
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CHAPTER  XVI 

ON  THE  STATE  OF  THE  CONSTITUTION  IN  THE  BEIGNS  OP 
ANNE,  GEORGE  L,  AND  GEORGE  II. 

f  1.  Tenniiiatioo  of  Contest  betweeu  tlie  Crown  uid  FwlUmcnt.  I  9l  XMatiBelive 
Principles  of  Whigs  and  Tories,  f  S.  Changes  eflleeted  In  these  bj  ClrannstaneesL 
f  ^  Impeachment  of  SadCTefell  displays  them  again,  f  &  Berohitloiia  in  tte  If  i»> 
Istry  nnder  Anne,  f  C  War  of  the  Soooession.  f  7.  Treaty  of  Peace  hrokcn  oC 
Renewed  again  by  the  Tory  GoTemment  f  8L  Argnments  for  and  apr^nst  the 
Treaty  of  Utrecht  i  9.  The  Negotiation  mismanaged,  f  10.  Intrigues  of  the  Jaco- 
bite*, f  11.  Soose  of  tlie  Ministers  engage  In  them,  i  19l  Jnst  Alarm  iirtbe  Hano- 
rer  Soooession.  f  13.  Accession  of  George  I.  Whigs  come  into  Power,  f  14.  Gieat 
IHsaflbction  In  the  Kingdom,  i  15L  Impediment  of  Tory  If  InlstcnL  ff  ICl  Bill  fcr 
Septennial  Parliaments,  f  IT.  Peerage  BilL  f  18.  Jaoobitism  amon^  the  devgy. 
f  19.  Oonvocation.  f  SO.  Ite  Kncroachments.  f  81.  Hoadley.  CooTOcatioa  no 
longer  snlfered  to  sit  f  22.  InfHngemente  of  the  Toleration  by  Statutes  nnder 
Anne.  9  2S.  Tliey  are  repealed  by  the  Whigs,  f  M.  Principles  of  ToleratloH  ftaify 
esteblished.  f2Bi  Banishment  of  Atterbary.  fM.  Decline  of  the  JacoMtcsL  ftr. 
Pr^indioes  sgainst  the  Beigning  Family.  Jealousy  of  the  Crown,  f  S8L  Chaises 
in  the  ConstltnCion  whereon  it  was  foonded.  Permanent  ICIIitavy  Force.  Appro- 
hensiOBS  from  it  Bstabllshment  of  Militia.  9  tSi  Infloenoe  over  Pntttament  I7 
Places  and  Fension&  Attempte  to  restrain  it  Place  Bill  of  1743.  Secret  Osmp- 
tion.  i  30.  Commltmente  for  Breach  of  Pririlege.  f  81.  Bztenskm  of  Fmal  Laws. 
«  S3.  Diminution  of  personal  Authority  of  the  Crown.  Cansss  of  this.  I  S3.  Party 
Connectlofia.  f  34.  Influence  of  Political  Writings,  f  88.  Pnblkatiaii  of  Debates, 
f  3C  Increased  Influence  of  tlie  Middle  Banks. 

g  1.  Thb  act  of  settlement  was  the  seal-of  onr  constita- 
tional  lawSy  the  complement  of  the  Revolution  itself  and  the 
bill  of  rights,  the  last  great  statute  which  lestrains  the  pow- 
er of  the  crown,  and  manifests,  in  any  conspicaoas  degree,  a 
jealoasy  of  parliament  in  behalf  of  its  own  and  the  subjeci^s 
privileges.     The  battle  had  been  fought  and  gained ;  the 
statute-book,  as  it  becomes  more  voluminous,  is  less  interest- 
ing in  the  history  of  our  constitution  ;  the  voice  of  petition, 
complaint,  or  remonstrance  is  seldom  to  be  tracea  in  the 
Journals ;  the  crown,  in  return,  desists  altogether,  not  merely 
from  the  threatening  or  objurgatory  tone  of  the  Stuarts,  but 
from  that  dissatisfaction  sometimes  apparent  in  the  language 
of  William;  and  the  vessel  seems  nding  in  smooth  water, 
moved  by  other  impulses,  and  liable,  perhaps,  to  other  dan- 
gers, than  those  of  the  ocean-wave  and  the  tempest    The 
reigns,  accordingly,  of  Anne,  George  I.,  and  George  11.,  a^ 
ford  rather  matenals  for  dissertation  than  consecutive  facts 
for  such  a  work  as  the  present,  and  may  be  sketched  in  a 
single  chapter,  though  by  no  means  the  less  important,  which 
the  readers  study  and  reflection  must  enable  him  to  €11  Qp 
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Changes  of  an  essential  natare  were  in  operation  during  the 
sixty  years  of  these  three  reigns,  as  well  as  in  that  beyond 
the  limits  of  this  undertaking,  which  in  length  measui*es  them 
all ;  some  of  them  greatly  enhancing  the  authority  of  the 
crown,  or  rather  of  the  executiye  government,  while  othera 
had  so  opposite  a  tendency,  that  philosophical  speculators 
have  not  been  unifoita  in  deteimining  on  which  side  was  the 
sway  of  the  balance. 

§  2.  No  clear  understanding  can  be  acquired  of  the  politic- 
al history  of  England  without  distinguishing,  with  some  ac- 
caracy  of  definition,  the  two  great  pai*ties  of  whig  and  tory. 
Bat  this  is  not  easy;  because  those  denominations  being 
sometimes  applied  to  factions  in  the  state,  intent  on  their 
own  aggrandizement,  sometimes  to  the  principles  they  enter- 
tained or  professed,  have  become  equivocal,  and  do  by  no 
means,  at  all  periods  and  on  all  occasions,  present  the  same 
sense ;  an  ambiguity  which  has  been  increased  by  the  lax 
and  incorrect  use  of  familiar  language.  We  may  consider. 
the  words,  in  the  first  instance,  as  expressive  of  a  political 
theory  or  principle,  applicable  to  the  English  government. 
They  were  originally  employed  at  the  time  of  the  bill  of  ex- 
clusion, though  the  distinction  of  the  parties  they  denote  is 
evidently  at  least  as  old  as  the  long  parliament.  Both  of 
these  parties,  it  is  material  to  observe,  agreed  in  the  mainte- 
nance of  the  constitution ;  that  is,  in  the  administration  of 
government  by  an  hereditary  sovereign,  and  in  the  concur- 
rence of  that  sovereign  with  the  two  houses  of  parliament  in 
legislation,  as  well  as  in  those  other  institutions  which  have 
been  reckoned  most  ancient  and  fundamental.  A  favorer  of 
anlimited  monarchy  was  not  a  tory,  neither  was  a  republican 
a  whig.  Lord  Clarendon  was  a  tory,  Hobbes  was  not ;  bish- 
op Hoadley  was  a  whig,  Milton  was  not.  But  they  differed 
mainly  in  this :  that  to  a  tory  the  constitution,  inasmuch  as 
it  was  the  constitution,  was  an  ultimate  point,  beyond  which 
he  never  looked,  and  from  which  he  thought  it  altogether  im- 
possible to  swerve ;  'whereas  a  whig  deemed  all  forms  of  gov- 
ernment subordinate  to  the  public  good,  and  thei'efore  liable 
to  change  when  they  should  cease  to  promote  that  object. 
Within  those  bounds  which  he,  as  well  as  his  antagonist, 
meant  not  to  transgress,  and  rejecting  all  unnecessary  inno- 
vation, the  whig  had  a  natural  tendency  to  political  improve- 
ment, the  tory  an  aversion  to  it.  The  one  loved  to  descant 
on  liberty  and  the  rights  of  mankind,  the  other  on  the  mis- 
chiefs of  sedition  and  the  rights  of  kin||;8.  Though  both,  as 
I  have  said,  admitted  a  common  principle,  the  maintenance 
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of  the  constitation,  yet  this  made  the  privileges  of  the  sab- 
lect,  that  the  crown's  prerogative,  his  peculiar  care.  Hence 
It  seemed  likely  that,  throagh  passion  and  circamstaDoe,  the 
tory  might  aid  in  establishing  despotism,  or  the  whig  in  sub- 
verting monarchy.  The  former  was  generally  hostile  to  the 
liberty  of  the  press,  and  to  freedom  of  inquiry,  especially  in 
religion ;  the  latter  their  friend.  The  principle  of  the  one, 
in  shoit,  was  amelioration ;  of  the  other,  conservation. 

§  3.  But  the  distinctive  characters  of  whig  and  tory  were 
less  plainly  seen,  after  the  Revolution  and  act  of  settlement, 
in  relation  to  the  crown,  than  to  some  other  parts  of  oar  pol- 
ity. The  tory  was  ardently,  and  in  the  first  place,  the  sup- 
porter of  the  church  in  as  much  pre-eminence  and  power  as 
he  could  give  it.  For  the  church's  sake,  when  both  seemed 
as  it  were  on  one  plank,  he  sacrificed  his  loyalty ;  for  her  he 
was  alwavs  ready  to  persecute  the  catholic,  and  if  the  times 
permitted  not  to  pei-secute,  yet  to  restrain  and  discounte- 
nance the  non-conformist.  He  came  unwillingly  into  the 
toleration  which  the  whig  held  up  as  one  of  the  great  tro- 

{)hic8  of  the  Revolution.    The  whig  spumed  at  the  haughty 
anguage  of  the  church,  and  treated  the  dissenters  with  mod- 
eration, or  perhaps  with  favor.    This  distinction  subsisted 
long  after  the  two  parties  had  shifted  their  ground  as  to 
civil  liberty  and  royal  power.    Again,  a  predilection  for  the 
teriitorial  aristocracy,  and  for  a  government  chiefly  conduct^ 
cd  bv  their  influence,  a  jealousy  of  new  men,  of  the  mercan- 
tile interest,  of  the  commonalty,  never  failed  to  mark  the 
genuine  tory.     It  has  been  common  to  speak  of  the  whigs  as 
an  aristocratical  faction.    Doubtless  the  majority  of  the  peer- 
age from  the  Revolution  downward  to  the  death  of  Geotge 
IL  wei*e  of  that  denomination.    But  this  is  merely  an  in- 
stance wherein  the  party  and  the  principle  are  to  be  distin- 
guished.   The  natural  bias  of  the  aristocracy  is  toward  the 
crown ;  but,  except  in  most  part  of  the  reign  of  Anne,  the 
crown  might  be  reckoned  with  the  whig  party.    No  one 
who  reflects  on  the  motives  which  are  likely  to  influence  the 
judgment  of  classes  in  society  would  hesitate  to  predict  that 
an  English  house  of  lords  would  contain  a  larger  proportion 
of  men  inclined  to  the  tory  principle  than  of  the  opposite 
school ;  and  we  do  not  find  that  experience  contradicts  this 
anticipation. 

It  will  be  obvious  that  I  have  given  to  each  of  these  polit- 
ical principles  a  moral  character,  and  have  considered  them 
as  they  would  subsist  in  npright  and  conscientious  men,  not, 
as  we  may  find  them  "  in  the  dregs  of  Romulus,"  suffocated 
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by  selfishness  or  distorted  by  faction.  The  whigs  appear  to 
bave  taken  a  far  more  comprehensive  view  of  the  nature  and 
ends  of  civil  society ;  their  principle  is  more  virtuous,  ipore 
flexible  to  the  variations  of  time  and  circumstance,  mora  con- 
genial to  large  and  masculine  intellects.  But  it  may  prob- 
ably be  no  small  advantage  that  the  two  parties,  or  rather 
the  sentiments  which  have  been  presumed  to  actuate  them, 
should  have  been  mingled,  as  we  find  them,  in  the  complex 
mass  of  the  English  nation,  whether  the  proportions  may  or 
not  have  been  always  such  as  we  might  desire.  They  bear 
some  analogy  to  the  two  forces  which  retain  the  planetary 
bodies  in  their  orbits ;  the  annihilation  of  one  would  disperse 
tbem  into  chaos,  that  of  the  other  would  drag  them  to  a  cen- 
tre. And  though  I  can  not  reckon  these  old  appellations  by 
any  means  characteristic  of  our  political  factions  in  the  nine- 
teenth century^,  the  names  whig  and  tory  are  often  well  ap- 
plied to  individuals.  Nor  can  it  be  otherwise ;  since  they 
are  founded  not  only  on  our  laws  and  histoiy,  with  which 
most  have  some  acquaintance,  but  in  the  diversities  of  con- 
dition and  of  moral  temperament  generally  subsisting  among 
mankind. 

It  is,  however,  one  thing  to  prefer  the  whiff  principle,  an- 
other to  justify,  as  an  advocate,  the  party  which  bore  that 
name.  So  far  as  they  were  guided  by  that  principle,  I  hold 
them  far  more  friendly  to  the  great  interests  of  the  common- 
wealth than  their  adversaries.  But,  in  truth,  the  peculiar 
circumstances  of  these  four  reigns  after  the  Revolution,  the 
spirit  of  faction,  prejudice,  and  animosity;  above  all,  the  de- 
sire of  obtaining  or  retaining  power,  which,  if  it  be  ever 
sought  as  a  means,  is  soon  converted  into  an  end,  threw  both 

fiarties  very  often  into  a  false  position,  and  gave  to  each  the 
anguage  and  sentiments  of  the  other ;  so  that  the  two  prin- 
ciples are  rather  to  be  traced  in  writings,  and  those  not 
wnolly  of  a  temporary  nature,  than  in  the  debates  of  parlia- 
ment. In  the  reigns  of  William  and  Anne,  the  whigs,  speak- 
in^^  of  them  generally  as  a  great  party,  had  preserved  their 
original  character  unimpaired  far  mora  than  their  opponents. 
All  that  had  passed  in  the  former  raign  served  to  humble 
the  torie8,and  to  enfeeble  their  principle.  The  Revolution 
itself,  and  the  votes  upon  which  it  was  founded ;  the  bill  of 
recognition  in  1690 ;  the  rapeal  of  the  non-resisting  test ;  the 
act  of  settlement ;  the  oath  of  abjuration,  wcra  solemn  adju- 
dications, as  it  were,  against  their  creed.  They  took  awaj 
the  old  argument,  that  the  letter  of  the  law  was  on  their 
side.      If  this,  indeed,  were  all  usurpation,  the  answer  was 

25* 
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ready ;  bat  those  who  did  not  care  to  make  it,  or  by  their 
submissioD  put  it  out  of  their  power,  were  compelled  to  sac- 
rifice not  a  little  of  that  which  had  entered  into  the  defini- 
tion of  a  tory.  Yet  even  this  had  not  a  greater  efiTect  than 
that  systematic  jealousy  and  dislike  of  the  administration, 
which  made  them  encroach,  according  to  ancient  notions, 
and  certainly  their  own,  on  the  prerogative  of  Williaot 
They  learned  in  this  no  unpleasing  lesson  to  popular  assem* 
blies,  to  magnify  their  own  privileges  and  the  rights  of  the 
people.  This  tone  was  oflen  assumed  by  the  friends  of  the 
exiled  family,  and  in  them  it  was  without  any  dereliction  of 
their  object.  It  was  natural  that  a  Jacobite  should  use  pop- 
ular topics  in  order  to  thwart  and  subvert  a  usurping  gov- 
ernment. His  faith  was  to  the  crown,  but  to  the  crown  on 
a  right  head.  In  a  tory  who  voluntarily  submitted  to  the 
reigning  prince,  such  an  opposition  to  the  prerogative  was 
repugnant  to  the  maxims  of  his  creed,  and  placed  him,  as  I 
have  said,  in  a  false  position.  This  is  of  course  applicable  to 
the  reigns  of  George  I.  and  IL,  and  in  a  greater  degree  in 
proportion  as  the  tory  and  Jacobite  were  more  separated 
than  they  had  been,  perhaps,  under  William. 

The  tories  gave  a  strikmg  proof  how  far  they  might  be 
brought  to  abandon  their  theories,  in  supporting  an  address 
to  the  queen  that  she  would  invite  the  princess  Sophia  to 
take  up  her  residence  in  England — a  measure  so  nnnatand 
as  well  as  imprudent,  that  some  have  ascribed  it  to  a  subtle- 
ty of  politics  which  I  do  not  comprehend.  But  we  need  not, 
perhaps,  look  further  than  to  the  blind  rage  of  a  party  jnst 
discaraed,  who,  out  of  piquo  toward  their  sovereign,  made 
her  more  irreconcilably  their  enemy,  and,  while  they  hoped 
to  brand  their  opponents  with  inconsistency,  forgot  that  the 
imputation  would  rebound  with  tenfold  force  on  themselvea 
The  whigs  justly  resisted  a  proposal  so  little  called  for  at 
that  time ;  but  it  led  to  an  act  for  the  security  of  the  sac- 
cession,  designating  a  regency  in  the  event  of  the  queen's 
decease,  arid  providing  that  the  actual  parliament,  or  the  last, 
if  none  were  m  being,  should  meet  immediately,  and  continue 
for  six  months,  unless  dissolved  by  the  successor. 

In  the  conduct  of  this  party,  generally  speaking,  we  do 
not,  I  think,  find  any  abanaonment  of  the  cause  of  liherty. 
The  whigs  appear  to  have  been  zealous  for  bills  excluding 
placemen  from  the  house,  or  limiting  their  numbers  in  it; 
and  the  abolition  of  the  Scots  privy  council,  an  odious  and 
despotic  tribunal,  was  owing  in  a  great  measure  to  the  au- 
thority of  loi*d  Somers.    In  these  measures,  however,  the  to- 
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riea  generally  co-operated ;  and  it  is  certainly  difficult  in  the 
history  of  any  nation  to  separate  the  influence  of  sincere  pa- 
triotism from  that  of  animosity  and  thirst  of  power.  But 
one  memorable  event  in  the  reign  of  Anne  gave  an  oppoi*tu- 
nity  for  bringing  the  two  theories  of  government  into  coUis- 
ioD,  to  the  signal  advantage  of  that  which  the  whigs  profess- 
ed :  I  mean  the  impeachment  of  Dr.  Sacheverell.  Though, 
with  a  view  to  the  interests  of  their  ministry,  this  prosecu- 
tion was  very  unadvised,  and  has  been  deservedly  censured, 
it  was  of  high  importance  in  a  constitutional  light,  and  is 
not  only  the  most  authentic  exposition,  but  the  most  author- 
itative ratification,  of  the  principles  upon  which  the  Revolu- 
tion is  to  be  defended. 

§  4.  The  charge  against  Sacheverell  was  not  for  impugn- 
ing what  was  done  at  the  Revolution,  which  he  affected  to 
vindicate,  but  for  maintaining  that  it  was  not  a  case  of  re- 
sistance to  the  supreme  power,  and  consequently  no  excep- 
tion to  his  tenet  of  an  unlimited  passive  obedience.  The 
managers  of  the  impeachment  had,  therefore,  not  only  to 
prove  that  there  was  resistance  in  the  Revolution,  which 
could  not,  of  course^  be  sincerely  disputed,  but  to  assert  the 
lawfulnesSyin  great  emergencies,  or  what  is  called  in  politics 
necessity,  of  taking  arms  aeainst  the  law — ^a  delicate  matter 
to  treat  of  at  any  time,  and  not  least  so  by  ministers  of  state 
and  law  officers  of  the  crown,  in  the  very  presence,  as  they 
knew,  of  their  sovereign.  We  can  not  praise  too  highly 
their  speeches  upon  this  charge :  some  shades,  rather  of  dis- 
cretion than  discordance,  may  be  perceptible ;  and  we  may 
distinguish  the  wai*mth  of  Lechmere,  or  the  openness  of  Stan- 
hope, from  the  caution  of  Walpole,  who  betrays  more  anxie- 
ty than  his  colleagues  to  give  no  offense  in  the  highest  quar- 
ter ;  but  in  every  one  the  same  fundamental  principles  of 
the  whig  creed,  except  on  which,  indeed,  the  impeachment 
could  not  rest,  are  unambiguously  proclaimed : 

*'  Since  we  must  giTe  np  our  right  to  the  hiws  and  libertieB  of  this  king- 
dom,*^ says  Sir  Joseph  JekjU,  **or,  which  is  all  one,  be  precarious  in  the  en- 
joyment of  them,  and  hold  them  only  daring  pleasure,  if  this  doctrine  of  un- 
limited non-resistance  prevails,  the  commons  have  been  content  to  undertake 
this  prosecution." — **The  doctrine  of  unlimited,  unconditional  passive  obe- 
dience," says  Mr.  Walpole,  **  was  first  invented  to  support  arbitrary  and  des- 
potic power,  and  was  never  promoted  or  countenanced  by  any  government 
that  had  not  designs,  some  time  or  other,  of  making  use  of  it."  And  thus 
General  Stanhope  still  more  vigorously :  '*  As  to  the  doctrine  itself  of  abso- 
lute non-resistance,  it  should  seem  needless  to  prove  by  arguments  that  it  is 
inconsistent  with  the  law  of  reason,  with  the  law  of  nature,  and  with  the  prac- 
tice of  all  ages  and  countries.    Nor  is  it  very  material  what  the  opinions  of 
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some  particular  divines,  or  even  the  doctrine  generallj  preached  in  some  par- 
ticular reigns,  may  have  been  concerning  it.  It  is  so&cient  for  us  to  know 
what  the  practice  of  the  church  of  England  has  been  when  it  found  itself  op- 
pressed. And,  indeed,  one  maj  appeal  to  the  practice  of  all  churches,  of  all 
states,  and  of  all  nations  in  the  worid,  how  they  behaved  themselves  when 
they  found  their  civil  and  religions  constitutions  invaded  and  oppressed  by 
tyrannv.  I  believe  we  may  further  venture  to  say  that  thdne  is  not  at  this 
day  subsisting  any  nation  or  government  in  the  world  whose  first  ori^nal  did 
not  receive  its  foundation  either  from  resistance  or  compact ;  and  as  to  our 
purpose,  it  is  equal  if  the  latter  be  admitted ;  for  wherever  compact  is  admit- 
ted, there  must  be  admitted  likewiae  a  right  to  defend  the  rights  accruing  by 
such  compact.  To  argue  the  municipal  laws  of  a  country  in  this  case  is  idl& 
Those  laws  were  only  made  for  the  common  course  of  things,  and  can  never 
be  understood  to  have  been  designed  to  defeat  the  end  of  all  laws  whatsoever, 
which  would  be  the  consequence  of  a  nation's  tamely  submitting  to  a  viola- 
tion of  all  their  divine  and  human  rights."  Mr.  Lechmere  argues  to  the  same 
purpose  in  yet  stronger  terms. 

But,  if  these  managers  for  the  commons  were  explicit  in 
their  assertion  of  the  whig  principle,  the  counsel  for  Sache- 
verell  by  no  means  unfurled  the  opposite  banner  with  equal 
courage.  In  this  was  chiefly  manifested  the  success  of  the 
former.  His  advocates  had  i-ecourse  to  the  petty  chicane  of 
arguing  that  he  had  laid  down  a  general  rule  of  obedience 
without  mentioning  its  exceptions,  that  the  Revolution  was 
a  case  of  necessity,  and  that  they  fully  approved  what  was 
done  therein.  They  set  up  a  distinction,  which,  though  at 
that  time  perhaps  novel,  has  sometimes  since  been  adopted 
by  tory  writers — that  resistance  to  the  supreme  power  was 
indeed  utterly  illegal  on  any  pretense  whatever,  but  that  the 
supreme  power  in  this  kingdom  was  the  legislature,  not  the 
king;  and  that  the  Revolution  took  effect  by  the  concur- 
rence of  the  lords  and  commons.  This  is  of  itself  a  descent 
from  the  high  ground  of  toryism,  and  would  not  have  been 
held  by  the  sincere  bigots  of  that  creed.  Though  specious, 
however,  the  argument  is  a  sophism,  and  does  not  meet  the 
case  of  the  Revolution.  For,  though  the  supreme  power 
may  be  said  to  reside  in  the  legislature,  yet  the  prerogative 
within  its  due  limits  is  just  as  much  pai-t  of  the  constitution, 
and  the  question  of  resistance  to  lawful  authority  remains 
as  before.  Even  if  this  resistance  had  been  made  by  the 
two  houses  of  parliament,  it  was  but  the  case  of  the  civil 
war  which  had  been  explicitly  condemned  by  more  than  one 
statute  of  Charles  II.  But,  as  Mr.  Lechmere  said  in  reply, 
it  was  undeniable  that  the  lords  and  commons  did  not  join 
in  that  resistance  at  the  revolution  as  part  of  the  legislative 
and  supreme  power,  but  as  part  of  the  collective  body  of  the 
nation.    And  sir  John  Holu^nd  had  before  observed,  "  that 
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there  was  a  resistance  at  the  Revolution  was  most  plain,  if 
taking  up  arms  in  Yorkshire,  Nottinghamshire,  Cheshire,  and 
almost  all  the  counties  of  England ;  if  the  desertion  of  a 
prince's  own  troops  to  an  invading  prince,  and  turning  their 
arms  against  their  sovereign,  be  resistance.''  It  might,  in 
fact,  have  been  asked  whether  the  dukes  of  Leeds  and 
Shrewsbury,  then  sitting  in  judgment  on  Sacheverell  (and 
who  afterward  voted  him  not  guilty),  might  not  have  been 
convicted  of  treason  if  the  prince  of  Orange  bad  failed  of 
success  ?  The  advocates,  indeed,  of  the  prisoner  made  so 
many  concessions  as  amounted  to  an  abandonment  of  all  the 
general  question.  They  relied  chiefly  on  numerous  passages 
in  the  homilies,  and  most  approved  writers  of  the  Anglican 
church,  asserting  the  duty  of  unbounded  passive  obedience. 
But  the  managers  eluded  these  in  their  reply  with  decent  re- 
spect. The  loi-ds  voted  Sacheverell  guilty  by  a  majonty  of 
67  to  59,  several  voting  on  each  side  rather  according  to 
their  present  faction  than  their  own  principles.  They  passed 
a  slignt.  sentence,  interdicting  him  only  irom  preaching  for 
three  years.  This  was  deemed  a  sort  of  triumph  by  his  ad- 
Iferents;  but  a  severe  punishment  on  one  so  insignificant 
would  have  been  misplaced ;  and  the  sentence  may  be  com- 
pared to  the  nominal  damages  sometimes  given  in  a  suit  in- 
stituted for  the  trial  of  a  great  right. 

§  5.  The  shifting  combinations  of  party  in  the  reign  of 
Anne,  which  affected  the  original  distinctions  of  whig  and 
tory,  though  generally  known,  must  be  shortly  noticed.  The 
queen,  whose  understanding  and  fitness  for  government  were 
below  mediocrity,  had  been  attached  to  the  tones,  and  bore 
an  antipathy  to  her  predecessor.  Her  first  ministrv,  her  first 
parliament,  gave  presage  of  a  government  to  be  wholly  con- 
ducted by  that  paity.  But  this  prejudice  was  counteracted 
by  the  persuasions  of  that  celebrated  favorite,  the  wife  of 
]y  arlborough,  who,  probably  from  some  peraonal  resentments, 
had  thrown  her  influence  into  the  scale  of  the  whigs.  The 
well-known  records  of  their  conversation  and  correspondence 
present  a  strange  picture  of  good-natured  feebleness  on  one 
side,  and  of  ungrateful  insolence  on  the  other.  But  the  in- 
terior of  a  court  will  rarely  endure  daylight.  Though  Go- 
dolphin  and  Marlborough,  in  whom  the  queen  reposed  ner  en-  , 
tire  confidence,  had  been  thought  tories,thej  became  gradu- 
ally alienated  from  that  party,  and  communicated  their  own 
feelings  to  the  queen.  The  house  of  commons  very  reason- 
ably declined  to  make  an  hereditary  grant  to  the  latter  out 
of  the  revenues  of  the  post-office  in  1702,  when  he  had  per- 
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formed  no  extraordinary  Bervices ;  though  they  acceded  to  it 
without  hesitation  after  the  battle  of  l^enheim.    This  gave 
some  offense  to  Anne ;  and  the  chief  tory  leaders  in  the  cab- 
inet, Rochester,  Nottingham,  and  Buckingham,  displaying  a 
reluctance  to  carry  on  the  war  with  such  yigor  as  Marl- 
borough knew  to  be  necessary,  were  soon  removed  from  of- 
fice.   Their  revengeful  attack  on  the  queen,  in  the  address  to 
invite  the  princess  Sophia,  made  a  return  to  power  hopeless 
for  several  years.    Anne,  however,  entertained  a  desire  very 
natural  to  an  English  sovereign,  yet  in  which  nooe  but  a 
weak  one  will  expect  to  succeed,  of  excluding  chiefs  of  par- 
ties from  her  councils.    Disgusted  with  the  tones,  she  was 
loath  to  admit  the  whigs ;  and  thus  €k)dolphin'B  administra- 
tion, from  1704  to  1708,  was  rather  sullenly  supported,  some- 
times indeed  thwarted,  by  that  party.    Cowper  was  made 
chancellor  against  the  queen's  wisnes ;  but  the  j unto,  as  it  was 
called,  of  five  eminent  whig  peers,  Somers,Hali&x,  Wharton, 
Oxford,  and  Sunderland,  were  kept  out  through  the  queen's 
dislike,  and  in  some  measure,  no  question,  through  Oodol- 
phin's  jealousy.    They  forced  themselves  into  the  cabinet 
about  1 708 ;  and  effected  the  dismissal  of  Harley  and  St.  Johft, 
who,  though  not  of  the  regular  tory  school  in  connection  or 
principle,  had  already  gone  along  with  that  faction  in-the  lale 
reign,  and  were  now  reduced  by  their  dismissal  to  anite  with 
it.    The  whig  ministrv  of  queen  Anne,  so  often  talked  of,  can 
not,  in  fact,  be  said  to  have  existed  more  than  two  years,  from 
1708  to  1710;  her  previous  administration  having  been  at 
first  tory,  and  afterward  of  a  motley  complexion,  though  de- 
pending for  existence  on  the  great  whig  interest  which  it  in 
some  degree  proscribed.    Every  one  knows  that  this  ministry 
was  precipitated  from  power  through  the  favorite^s  abuse  of 
her  ascendency,  become  at  length  intolerable  to  the  most  for 
bearing  of  queens  and  mistresses,  conspiring  with  another 
intngue  of  the  bed-chamber,  and  the  popular  clamor  a^nst 
Sacheverell's  impeachment.    It  seems  rather  a  humiliatiog 
proof  of  the  sway  which  the  feeblest  prince  enjoys  even  in  a 
limited  monarchy,  that  the  fortunes  of  Europe  should  have 
been  changed  by  nothing  more  noble  than  the  insolence  of 
one  waiting-woman  and  the  cunning  of  another.    It  is  tnie 
that  this  was  effected  by  throwing  the  weight  of  the  crown 
into  the  scale  of  a  powerful  faction ;  yet  the  house  of  Boar 
bon  would  probably  not  have  reigned  beyond  the  Pyrenees 
but  for  Sarah  and  Abigail  at  queen  Anne's  toilet. 

§  6.  The  object  of  the  war,  as  it  is  commonly  called,  of  the 
Grand  Alliance,  commenced  in  1702,  was,  as  expressed  in  an 
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address  of  the  house  of  commons,  for  preserviDg  the  liber- 
ties of  £arope  and  reducing  the  exorbitant  power  of  France. 
The  occupation  of  the  Spanish  dominions  by  the  duke  of 
AnjoUfOn  the  authority  of  the  late  kind's  will,  was  assigned 
as  Its  justification,  together  with  the  acknowledgment  of  the* 
pretended  prince  of  Wales  as  successor  to  his  father  James. 
Charles,  archduke  of  Austria,  was  recognized  as  king  of  Spain ; 
and  as  early  as  1 705  the  restoration  of  that  monarchy  to  his 
house  is  declared  in  a  speech  from  the  throne  to  be  not  only 
safe  and  advantageous,  out  glorious  to  England.  Louis  XIV. 
had  perhaps  at  no  time  much  hof^e  of  retaming  for  his  grand- 
son the  whole  inhentance  he  claimed ;  and  on  several  occa- 
sions made  overtures  for  negotiation,  but  such  as  indicated 
his  design  of  rather  sacrificing  the  detached  possessions  of 
Italy  and  the  Netherlands  than  Spain  itself  and  the  Indies. 
After  the-battle  of  Oudenarde,  however,  and  the  loss  of  Lille 
in  the  campaign  of  1708,  the  exhausted  state  of  France  and 
discouragement  of  his  court  induced  him  to  acquiesce  in  the 
cession  of  the  Spanish  monarchy  as  a  basis  of  treaty.  In  the 
conferences  of  the  Hague,  in  1709,  he  struggled  for  a  time 
to  preserve  Naples  and  Sicily ;  but  ultimately  admitted  the 
terms  imposed  oy  the  allies,  with  the  exception  of  the  famous 
thirty-seventh  article  of  the  preliminaries,  binding  him  to 
procure  by  force  or  persuasion  the  resignation  of  the  Spanish 
crown  by  his  grandson  within  two  months.  This  proposition 
he  declared  to  be  both  dishonorable  and  impracticable ;  and, 
the  allies  refusing  to  give  way,  the  negotiation  was  broken 
off.  It  was  renewed  the  next  year  at  Gertruydenburg;  but 
the  same  obstacle  still  proved  insurmountable. 

It  has  been  the  prevailing  opinion  in  modem  times  that  the 
Ens^lish  ministrjr,  rather  against  the  judgment  of  their  allies 
of  Holland,  insisted  upon  a  condition  not  indispensable  to 
their  security,  and  too  ignominious  for  their  fallen  enem v  to 
accept.  Some  may  perhaps  incline  to  think  that,  even  nad 
Phihp  of  Anjou  been  suffered  to  reign  in  Naples,  a  posses- 
sion rather  honorable  than  important,  the  balance  of  power 
would  not  have  been  seriously  affected,  and  the  probability 
of  durable  peace  been  increased.  This,  however,  it  was  not 
necessary  to  discuss.  The  main  question  is  as  to  the  power 
which  the  allies  possessed  of  securing  the  Spanish  monarchy 
for  the  archduke,  if  they  had  consented  to  waive  the  thirty- 
seventh  article  of  the  preliminaries.  If,  indeed,  they  could 
have  been  considered  as  a  single  potentate,  it  was  doubtless 
possible,  by  means  of  keeping  up  great  aiTuies  on  the  frontier, 
and  by  the  delivery  of  cautionary  towns,  to  prevent  the  king 
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of  France  from  lending  assistance  to  his  grandson.  Bot,  self- 
interested  and  disunited  as  confederacies  generally  are,  and 
as  the  grand  alliance  had  long  since  become,  this  appeared  a 
very  dangerous  course  of  policy,  if  Louis  should  he  playing 
•an  underhand  game  against  his  engagements.  And  this  it 
was  not  then  unreasonable  to  suspect,  even  if  we  should  be- 
lieve, in  despite  of  some  plausible  authorities,  that  he  was 
really  sincere  in  abandoning  so  favorite  an  interest.  The  ob- 
stinate adherence  of  Godolphin  and  Somers  to  the  pTelimina- 
rics  may  possibly  have  been  erroneous ;  but  it  by  no  meaos 
deserves  the  reproach  that  has  been  unfairly  bestowed  on  it; 
nor  can  the  whigs  be  justly  charged  with  protracting  the  war 
to  enrich  Marlborough,  or  to  secure  themselves  in  power. 

§7.  The  conferences  at  Gertruydenburg  were  broken  off 
in  July,  1710,  because  an  absolute  security  for  the  evacua- 
tion of  Spain  by  Philip  appeared  to  be  wanting ;  and  within 
six  months  a  fresh  negotiation  was  secretly  on  foot,  the  basis 
of  which  was  his  retention  of  that  kingdom.  For  the  ad- 
ministration presided  over  by  Godolphm  had  fallen  mean- 
while ;  new  councilors,  a  new  parliament,  new  principles  of 
government.  The  tories  had  from  the  beginning  come  very 
reluctantly  into  the  schemes  of  the  grand  alliance ;  thougL 
no  opposition  to  the  war  had  ever  been  shown  in  parliament, 
it  was  very  soon  perceived  that  the  majority  of  tnat  denom- 
ination had  their  hearts  bent  on  peace.  But  instead  of  re- 
newing the  negotiation  in  concert  with  the  allies  (which  in- 
deed might  have  been  impracticable),  the  new  ministers  fell 
upon  the  course  of  a  clandestine  arrangement,  in  excluaon 
oi  all  the  other  powers,  which  led  to  the  signature  of  prelim- 
inaries in  September,  1711,  and  afterward  to  the  public  con- 
gress of  Utrecht,  and  the  celebrated  treaty  named  from  that 
town.    Its  chief  provisions  are  too  well  known  to  be  repeated. 

§  8.  The  alignments  in  favor  of  a  treaty  of  pacification, 
which  should  abandon  the  great  point  of  contest,  and  leave 
Philip  in  possession  of  Spain  and  America,  were  neither  few 
nor  inconsiderable.  I.  The  kingdom  had  been  impoverished 
by  twenty  yeai*s  of  uninterruptedly  augmented  taxation ;  the 
annual  burdens  being  triple  in  amount  of  those  paid  before 
the  Revolution.  Yet  amidst  these  sacrifices  we  had  the 
mortification  of  finding  a  debt  rapidly  increasing,  whereof 
the  mere  interest  far  exceeded  the  ancient  revenues  of  the 
crown,  to  be  bequeathed,  like  an  hereditary  curse,  to  unborn 
ages.*     Though  the  supplies  had  been  raised  with  less  diffi- 

>  Tbe  national  debt,  Slat  December,  1714,  amonnted,  according  to  Chalroera,  U> 
X00,644,806.    Sinclair  makes  It  iC6S,14B,S68.    Bat  abont  half  of  this  was  temporary 
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cnlty  than  in  the  late  reign,  and  the  condition  of  trade  was 
less  unsatisfactory,  the  landed  proprietors  saw  with  indigna- 
tion the  silent  transfer  of  their  wealth  to  new  men,  and  al- 
most hated  the  ^iory  that  was  brought  by  their  own  deg- 
radation. Was  It  not  to  be  feared  that  they  might  hate 
also  the  Revolution,  and  the  protestant  succession  that  de- 
pended on  it,  when  they  tasted  these  fruits  it  had  borne? 
Kven  the  anny  had  been  recruited  by  violent  means  un- 
known to  our  constitution,  yet  such  as  the  continual  loss  of 
men,  with  a  population  at  the  best  stationary,  had  perhaps 
rendered  necessary.' 

2.  The  prospect  of  reducing  Spain  to  the  archduke's  obe- 
dience was  grown  unfavorable.  It  was  at  best  an  odious 
work,  and  not  very  defensible  on  any  maxims  of  national 
justice,  to  impose  a  sovereign  on  a  great  people  in  despite 
of  their  own  repugnance,  and  what  they  deemed  their  loyal 
obligation.  Heaven  itself  might  shield  their  righteous  cause, 
and  baffle  the  selfish  rapacity  of  human  politics.  But  what 
was  the  state  of  the  war  at  the  close  of  1710?  The  surren- 
der of  7000  English  under  Stanhope  at  Brihuega  had  ruined 
the  affairs  of  Charles,  which  in  fact  had  at  no  time  been  tru- 
ly prosperous,  and  confined  him  to  the  single  province  sin- 
cerely attached  to  him,  Catalonia.  As  it  was  certain  that 
Philip  had  spirit  enough  to  continue  the  war,  even  if  aban- 
doned by  his  grandfather,  and  would  have  the  support  of 
almost  the  entii*e  nation,  what  remained  but  to  carry  on  a 
very  doubtful  contest  for  the  subjugation  of  that  extensive 
kingdom  ?  In  Flanders,  no  doubt,  the  genius  of  Marlbor- 
oaeh  kept  still  the  ascendant ;  yet  France  had  her  Fabiua 
in  Villars ;  and  the  capture  of  three  or  four  small  fortresses 
in  a  whole  campaign  did  not  presage  a  rapid  destruction  of 
the  enemy's  power.^ 

3.  It  was  acknowledged  that  the  near  connection  of  the 
monarchs  on  the  thrones  of  France  and  Spain  could  not  be 
desired  for  £urope.  Yet  the  experience  of  ages  had  shown 
how  little  such  ties  of  blood  determined  the  policy  of  courts ; 
n  Bourbon  on  the  throne  of  Spain  could  not  but  assert  the 
lionor,  and  even  imbibe  the  prejudices,  of  his  subjects ;  and 

fiiinaitles.  The  whole  expenses  of  the  war  are  reckoned  by  the  former  writer  at 
jC6B|8B8,7W.  The  Interest  of  the  debt  was,  as  computed  by  Chalmers,  in,Sll,MN) ;  by 
8locUir,X8,851,8l». 

*  A  bill  was  passed  for  raising  a  safflcient  namber  of  troops  ont  of  snch  persons  as 
have  no  lawftil  calling  or  employment.— Stat  4  Anne,  c.  10 ;  Pari.  Hist ,  88S.  The  par- 
ish offloers  were  thus  enabled  to  press  men  for  the  land  serrke :  a  method  hardly 
less  anconstitntionaJ  than  the  former,  and  liable  to  enormons  abases.  The  act  was 
temporary,  bat  renewed  sereral  times  daring  the  war.  It  was  afterward  revircd  in 
ITffT  (80  Gea  II.,  c.  8),  bat  neTer,  I  beliere,  on  any  later  oocaslon. 
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as  the  two  nations  were  in  all  things  opposite,  and  mast  clash 
in  their  public  interests,  there  was  little  reason  to  fear  a  sab- 
serviency  in  the  cabinet  of  Madrid,  which,  even  in  that  abso- 
lute monarchy,  could  not  be  displayed  against  the  general 
sentiment. 

4.  The  death  of  the  emperor  Joseph,  and  election  of  the 
archduke  Charles  in  his  room,  which  took  place  in  the  spring 
of  1711,  changed  in  no  small  degree  the  circumstances  of  Eu- 
rope. It  was  now  a  struggle  to  unite  the  Spanish  and  Aus- 
trian monarchies  under  one  head.  Even  if  England  might 
have  little  interest  to  prevent  this,  could  it  be  indifferent  to 
the  smaller  states  of  Europe  that  a  family  not  leas  ambitious 
and  encroaching  than  that  of  Bourbon  should  b&  so  enor- 
mously aggrandized  ?  France  had  long  been  to  us  the  only 
source  of  apprehension ;  but  to  some  states,  to  Savoy,  to 
Switzerland,  to  Venice,  to  the  principalities  of  the  Empire, 
she  might  justly  appear  a  very  necessary  bulwark  against 
the  aggressions  of  Austria.  The  alliance  could  not  be  ex- 
pected to  continue  faithful  and  unanimous  after  so  important 
an  alteration  in  the  balance  of  power. 

5.  The  advocates  of  peace  and  adherents  of  the  new  min- 
istry stimulated  the  national  passions  of  England  by  vehement 
reproaches  of  the  allies.    They  had  thrown,  it  was  contended, 
in  despite  of  all  treaties,  an  unreasonable  proportion  of  ex- 
pense upon  a  country  not  directly  concerned  in  their  quarrel, 
and  rendered  a  negligent  or  criminal  administration  their 
dupes  or  accomplices.     We  were  exhausting  our  blood  and 
treasure  to  gain  kingdoms  for  the  house  of  Austria  which  in- 
sulted, and  the  best  towns  of  Flanders  for  the  States-General 
who  cheated  ua    The  barrier  treaty  of  lord  Townshend  was 
so  extravagant,  that  one  might  wonder  at  the  presumption 
of  Holland  in  suggesting  its  articles,  much  more  at  the  folly 
of  our  government  in  acceding  to  them.  *  It  laid  the  founda- 
tion of  endless  dissatis&otion  on  the  side  of  Austria,  thus  re- 
duced  to  act  as  the  vassal  of  a  little  republic  in  her  own  ter- 
ritories, and  to  keep  up  fortresses  at  her  own  expense  which 
others  were  to  occupy.    It  might  be  anticipated  that, at  some 
time,  a  sovereign  of  that  house  would  be  found  more  sensi- 
ble to  ignominy  than  to  danger,  who  would  remove  this 
badge  of  humiliation  by  dismantling  the  fortifications  which 
were  thus  to  be  defended.     Whatever  exaggeration  miriit 
be  in  these  clamoi*s,  they  wei*e  sure  to  pass  for  undeniable 
truths  with  a  people  jealous  of  foreigners,  and  prone  to  be- 
lieve itself  imposed  upon,  from  a  consciousness  of  general  ig- 
norance and  credulity. 
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These  argaments  were  met  by  answers  not  less  confident, 
though  less  saccessfnl  at  the  moment,  than  they  have  been 
deemed  convincing  by  the  majority  of  politicians  in  later 
a^es. 

1.  It  was  denied  that  the  resources  of  the  kingdom  were 
so  much  enfeebled ;  the  supplies  were  still  raised  without  dif- 
ficulty ;  commerce  had  not  declined ;  public  credit  stood  high 
under  the  Godolphin  ministry ;  and  it  was  especially  remark- 
able that  the  change  of  admmistration,  notwithstanding  the 
prospect  of  peace,  was  attended  by  a  great  fall  in  the  price 
of  stocks.  France,  on  the  other  hand,  was  notoriously  reduced 
to  the  utmost  distress ;  and,  though  it  were  absurd  to  allege 
the  misfortunes  of  our  enemy  by  way  of  consolation  for  our 
own,  yet  the  more  exhausted  of  the  two  combatants  was  nat- 
urally that  which  ought  to  yield ;  and  it  was  not  for  the  hon- 
or of  our  free  government  that  we  should  be  outdone  in  mag- 
nanimous endurance  of  privations  for  the  sake  of  the  great 
interests  of  ourselves  and  our  posterity  by  the  despotism  we 
80  boastfully  scorned.  The  king  of  France  had  now  for  half 
a  century  been  pursuing  a  system  of  encroachment  on  the 
neighbonng  states,  which  the  weakness  of  the  two  branches 
of  the  Austrian  house,  and  the  perfidiousness  of  the  Stuarts, 
not  less  than  the  valor  of  his  troops  and  skill  of  his  generals, 
had  long  rendered  successful.  The  tide  had  turned  for  the 
first  time  in  the  present  war ;  victories  more  splendid  than 
were  recorded  in  modem  warfare  had  illustrated  the  English 
name.  Were  we  spontaneously  to  relinquish  these  great  ad- 
vantages, and,  two  years  after  Louis  had  himself  consented 
to  withdraw  his  forces  from  Spain,  our  own  arras  having  been 
in  the  mean  time  still  successful  on  the  most  important  scene 
of  the  contest,  to  throw  up  the  game  in  despair,  and  leave 
hin^  far  more  the  gainer  at  the  termination  of  this  calami- 
tous war  than  he  had  been  after  those  triumphant  campaigns 
which  his  vaunting  medals  commemorate  ?  Spain  of  herself 
could  not  resist  the  confederates,  even  if  united  in  support 
of  Philip;  which  was  denied  as  to  the  provinces  composing 
the  kingdom  of  Aragon,  and  cei-tainly  as  to  Catalonia :  it  was 
in  Flanders  that  Castile  was  to  be  conquered ;  it  was  France 
that  we  were  to  overcome;  and  now  that  her  iron  barrier 
had  been  broken  through,  when  Marlborough  was  preparing 
to  pour  his  troops  upon  the  defenseless  plains  of  Picardy, 
could  we  doubt  that  Louis  must  in  good  eainest  abandon  the 
cause  of  his  grandson,  as  he  had  already  pledged  himself  in 
the  conferences  of  Gertruydenburg  ? 

2.  It  was  easy  to  slight  the  influence  which  the  ties  of 
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blood  exert  over  kings.  Doubtless  they  are  often  torn  asun- 
der by  ambition  or  wounded  pride.  But  it  does  not  follow 
that  they  have  no  efficacy ;  and  the  practice  of  courts  in  ce- 
menting alliances  by  intermarriage  seems  to  show  that  they 
are  not  reckoned  indifferent.  It  might,  however,  be  admitted 
that  a  king  of  Spain,  such  as  she  had  been  a  hundred  years 
before,  would  probably  be  led  by  the  tendency  of  his  ambi- 
tion into  a  course  of  policy  hostile  to  France.  But  that  mon- 
archy had  long  been  dechnin^:  great  rather  in  name  and  ex- 
tent of  dominion  than  intrinsic  resources,  she  might  perhaps 
rally  for  a  short  period  under  an  enterprising  minister ;  but 
with  such  inveterate  abuses  of  government,  and  so  little  pro- 
gressive energy  among  the  people,  she  must  gradually  sink 
lower  in  the  scale  of  £urope,  till  it  might  become  the  chief 
pride  of  her  sovereigns  that  they  were  the  younger  branches 
of  the  house  of  Bourbon.  To  cherish  this  connection  would 
be  the  policy  of  the  court  of  Versailles ;  there  would  result 
from  it  a  dependent  relation,  an  habitual  subserviency  of  the 
weaker  power,  a  family  compact  of  perpetual  union,  always 
opposed  to  Great  Britain.  In  distant  ages,  and  after  fresh 
combinations  of  the  European  commonwealth  should  hare 
seemed  almost  to  efiace  the  recollection  of  Louis  XIV.  and 
the  war  of  the  succession,  the  Bourbons  on  the  French  throne 
might  still  claim  a  sort  of  primo^enitary  right  to  protect  the 
dignity  of  the  junior  branch  by  interference  with  the  affairs 
of  Spam;  and  a  late  posterity  of  those  who  witnessed  the 
peace  of  Utrecht  might  be  entangled  by  its  improvident  con- 
cessions. 

3.  That  the  accession  of  Charles  to  the  empire  rendered 
his  possession  of  the  Spanish  monarchy  in  some  degree  less 
desirable,  need  not  be  disputed;  though  it  would  not  be 
easy  to  prove  that  it  could  endanger  England,  or  even  the 
smaller  states,  since  it  was  agreed  on  all  bands  that  he  wss 
to  be  master  of  Milan  and  Naples.    But  against  this,  per- 
haps imaginary,  mischief  the  opponents  of  the  treaty  set  the 
risk  of  seeing  the  crowns  of  France  and  Spain  united  on  the 
head  of  Phihp.    In  the  years  1711  and  1712,  the  dauphin,  the 
duke  of  Burgundy,  and  the  duke  of  Berry  were  swept  away. 
An  infant  stood  alone  between  the  king  of  Spain  and  the 
French  succession.    The  king  was  induced,  with  some  un- 
willingness, to  sign  a  renunciation  of  this  contingent  inherit- 
ance.   But  it  was  notoriously  the  doctrine  of  the  French 
court  that  such  renunciations  were  invalid ;  and  the  saffer 
ings  of  Europe  wci-e  chiefly  due  to  this  tenet  of  indefeasible 
royalty.    It  was  veiy  possible  that  Spain  would  never  con- 
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sent  to  this  union,  and  that  a  fresh  league  of  the  great  pow- 
ers might  be  formed  to  pi-event  it;  but,  if  we  had  the  means 
of  permanently  separating  the  two  kingdoms  in  our  hands, 
it  was  strange  policy  to  leave  open  this  door  for  a  renewal 
of  the  quarrel. 

§  9.  But,  whatever  judgment  we  may  be  disposed  to  form 
as  to  the  political  necessity  of  leaving  Spain  and  America  in 
the  possession  of  Philip,  it  is  impossible  to  justify  the  course 
of  that  negotiation  which  ended  in  the  peace  of  Utrecht.-  It 
was  at  best  a  dangerous  and  inauspicious  concession,  de- 
manding every  compensation  that  could  be  devised,  and 
which  the  circumstances  of  the  war  entitled  us  to  require. 
France  was  still  our  formidable  enemy;  the  ambition  of 
Lfouis  was  still  to  be  dreaded,  his  intrigues  to  be  suspected. 
That  an  English  minister  should  have  thrown  himself  into 
the  arms  of  this  enemy  at  the  firet  overture  of  negotiation ; 
that  he  should  have  renounced  advantages  upon  which  he 
might  have  insisted ;  that  he  should  have  restored  Lille,  and 
almost  attempted  to  procure  the  sacrifice  of  Toumay ;  that 
throughout  the  whole  correspondence  and  in  all  personal  in- 
terviews with  Torcy  he  should  have  shown  the  triumphant 
queen  of  Great  Britain  more  eager  for  peace  than  her  van- 
quished adversary ;  that  the  two  courts  should  have  been  vir- 
tually conspiring  against  those  allies,  without  whom  we  had 
bound  ourselves  to  enter  on  no  treaty ;  that  we  should  have 
withdrawn  our  troops  in  the  midst  of  a  campaign,  and  even 
seized  upon  the  towns  of  our  confederates  while  we  left  them 
exposed  to  be  overcome  by  a  superior  force ;  that  we  should 
have  fii*pt  deceived  those  confederates  by  the  most  direct 
falsehood  in  denying  our  clandestine  treaty,  and  then  dicta- 
ted to  them  its  acceptance,  are  facts  so  disgraceful  to  Boling- 
broke,  and  in  somewhat  a  less  degree  to  Oxford,  that  they 
can  hardly  be  palliated  by  establishing  the  expediency  of  the 
treaty  itself. 

§  10.  For  several  years  after  the  treaty  of  Ryswick  the  in- 
trigues of  ambitious  and  discontented  statesmen,  .and  of  a 
misled  faction,  in  favor  of  the  exiled  family,  grew  much  cold- 
er, the  old  age  of  James  and  the  infancy  of  his  son  being 
alike  incompatible  with  their  success.  The  Jacobites  yield- 
ed a  sort  of  provisional  allegiance  to  the  daughter  of  their 
king,  deeming  her,  as  it  were,  a  regent  in  the  heir's  minority, 
and  willing  to  defer  the  consideration  of  his  claim  till  he 
should  be  competent  to  make  it,  or  to  acquiesce  in  her  con- 
tinuance upon  the  throne,  if  she  could  be  induced  to  secure 
his  reversion.     Meanwhile,  under  the  name  of  tories  and 
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higli-cburohmen,  they  carried  on  a  more  dangerous  war  by 
sapping  the  bulwarks  of  the  revolution  settlement.  The  dis- 
affected clergy  poured  forth  sermons  and  libels  to  impugn 
the  principles  of  the  whigs  or  traduce  their  characters. 
Twice  a  year  especially,  on  the  30th  of  January  and  29th  of 
May,  they  took  care  that  every  stroke  upon  rebellion  and 
usurpation  should  tell  against  the  expulsion  of  the  Stuarts 
and  the  Hanover  succession.  They  inveighed  against  the 
dissenters  and  the  toleration.  They  set  up  pretenses  of  loy- 
alty toward  the  queen,  descanting  sometimes  on  her  heredi- 
tary right,  in  order  to  throw  a  slur  on  the  settlement.  They 
drew  a  transparent  veil  over  their  designs,  which  might 
screen  them  from  prosecution,  but  could  not  impose,  nor  was 
meant  to  impose,  on  the  reader.  Among  these  the  most  dis- 
tinguished was  Leslie,  author  of  a  periodical  sheet  called  the 
Ii^^earsaly  ^vinted  weekly  fi*om  1704  to  1708;  and  as  he, 
though  a  non-juror  and  unquestionable  Jacobite,  held  only 
the  same  language  as  Sacheverell,  and  others  who  affected 
obedience  to  the  government,  we  can  not  much  be  deceived 
in  assuming  that  their  views  were  entirely  the  same. 

§  11.  The  court  of  St.  Germain,  in  the  first  years  of  the 
queen,  preserved  a  secret  connection  with  Godolphin  and 
Marlborough,  though  justlv  distrustful  of  their  sincerity ;  nor 
is  it  by  any  means  clear  that  they  made  any  strong  profes- 
sions. Their  evident  determination  to  reduce  the  power  of 
France,  their  approximation  toward  the  whigs,  the  averseness 
of  the  duchess  to  Jacobite  principles,  taught  at  length  that 
unfortunate  court  how  little  it  had  to  expect  from  such  an- 
cient friends.  The  Scotch  Jacobites,  on  the  other  hand,  were 
eager  for  the  young  kiug's  immediate  restoration ;  and  their 
assurances  finally  produced  his  unsuccessful  expedition  to 
the  coast  in  1708.  This  alarmed  the  queen,  who  at  least  had 
no  thoughts  of  giving  up  any  part  of  her  dominions,  and 
probably  exasperated  the  two  ministers.  Though  Godol- 
phin's  partiality  to  the  Stuait  cause  was  always  suspected, 
the  proofs  of  his  intercourse  with  their  emissaries  are  not  so 
strong  as  against  Marlborough ;  who,  so  late  as  1711,  declared 
himself  more  positively  than  he  seems  hitherto  to  have  done 
in  favor  of  their  restoration.  But  the  extreme  selfishness 
and  treachery  of  his  character  make  it  difficult  to  believe 
that  he  had  anv  further  view  than  to  secure  himself  in  the 
event  of  a  revolution  which  he  judged  probable.  His  inter- 
est, which  was  always  his  deity,  did  not  lie  in  that  direction, 
and  his  great  sagacity  must  have  perceived  it. 

§  12.  A  more  promising  overturo  had  by  this  time  been 


Anne,  Gbo.  L  &  II.     HANOVEB  SUCCESSION.  B&9 

made  to  the  youDg  claimaDt  from  an  opposite  quarter.  Mr. 
Harley,  about  the  end  of  1710,  sent  the  abbS  Gaultier  to  mar- 
shal Berwick  (natural  son  of  James  IL  by  Marlborough's  sis- 
ter), with  authority  to  treat  about  the  restoration ;  Anne,  of 
course,  retaining  the  crown  for  her  life,  and  securities  being 
given  for  the  national  religion  and  liberties.  The  conclusion 
of  peace  was  a  necessary  condition.  The  Jacobites  in  the 
English  parliament  were  directed,  in  consequence,  to  fall  in 
with  the  court,  which  rendei'ed  it  decidedly  superior.  Har- 
ley promised  to  send  over  in  the  next  year  a  plan  for  carry- 
ing that  design  into  effect.  But  neither  at  that  time  nor 
during  the  remainder  of  the  queen's  life  did  this  dissembling 
minister  take  any  further  measures,  though  still  in  strict  con- 
nection with  that  party  at  home,  and  with  the  court  of  St. 
Germain.  It  was  necessary,  he  said,  to  proceed  gently,  to 
make  the  army  their  own,  and  to  avoid  suspicions  which 
would  be  fatal.  It  was  manifest  that  the  course  of  his  ad- 
ministration was  wholly  inconsistent  with  his  professions; 
the  friends  of  the  house  of  Stuart  felt  that  he  betrayed,  though 
he  did  not  delude  them ;  but  it  was  the  misfortune  of  this 
minister,  or  rather  the  just  and  natural  reward  of  crooked 
counsels,  that  those  he  meant  to  serve  could  neither  believe 
in  his  friendship  nor  forgive  his  appearances  of  enmity.  It 
is  doubtless  not  easy  to  pronounce  on  the  real  intentions  of 
men  so  destitute  of  sincerity  as  Harley  and  Marlborough ; 
but  in  believing  the  former  favorable  to  the  protestant  suc- 
cession, which  he  had  so  eminently  contributed  to  establish, 
we  accede  to  the  judgment  of  those  contemporaries  who  were 
best  able  to  form  one,  and  especially  of  the  very  Jacobites 
with  whom  he  tampered.  And  this  is  so  powerfully  con- 
firmed hj  most  of  his  public  measures,  his  averseness  to  the 
high  tones,  and  their  consequent  hatred  of  him,  his  irrecon- 
cilable disagreement  with  those  of  his  colleagues  who  looked 
most  to  St.  Germain,  his  frequent  attempts  to  renew  a  con- 
nection with  the  whigs,  his  contempt  of  the  Jacobite  creed 
of  government,  and  the  little  prospect  he  could  have  had  of 
retaining  power  on  such  a  revolution,  that,  so  far  at  least  as 
may  be  presumed  from  what  has  hitherto  become  public, 
thei'e  seems  no  reason  for  counting  the  earl  of  Oxford  among 
those  from  whom  the  house  of  Hanover  had  any  enmity  to 
apprehend. 

The  pretender,  meanwhile,  had  friends  in  the  tory  govern- 
ment more  sincere,  probably,  and  zealous  than  Oxford.  In 
the  year  1712,  lord  Bolingbroke,  the  duke  of  Buckingham, 
president  of  the  council,  and  the  duke  of  Ormond,  were  en- 
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gaged  in  this  conDection.  The  last  of  these  being  in  the 
command  of  the  army,  little  glory  as  that  brought  him,  might 
become  an  impoi*tant  auxiliary.  Harcourt,  the  chanoellor, 
though  the  proofs  are  not,  I  believe,  so  direct,  has  always 
been  reckoned  in  the  same  interest.  Several  of  the  leading 
Scots  peers,  with  little  disguise,  avowed  their  adherence  to 
it;  especially  the  duke  of  Hamilton,  who,  luckily  perhaps  for 
the  kingdom,  lost  his  life  in  a  duel  at  the  moment  when  he 
was  setting  out  on  an  embassy  to  France.  The  rage  ex- 
pressed by  that  faction  at  his  death  betrays  the  hopes  they 
had  entertained  fi'om  him.  A  strong  phalanx  of  tory  mem- 
bers, called  the  October  Club,  though  oy  no  means  entirely 
Jacobite,  were  chiefly  influenced  by  those  who  were  such. 
In  the  new  parliament  of  1713,  the  queen^s  precarious  health 
excited  the  Stuart  partisans  to  press  forward  with  more  zeaL 
The  mask  was  more  than  half  drawn  aside;  and,  vainly  urg- 
ing the  ministry  to  fulfill  their  promises  while  vet  in  time, 
they  cursed  the  insidious  cunning  of  Harley  and  the  selfish 
cowardice  of  the  queen.  Upon  her  they  had  some  years  re- 
lied. Lady  Masham,  the  bosom  favorite,  was  entirely  theirs ; 
and  every  word,  every  look  of  the  sovereii^n,  had  been  anx- 
iously observed,  in  the  hope  of  some  indication  that  she 
would  take  the  road  which  affection  and  conscience,  as  they 
fondly  argued,  must  dictate.  But,  whatever  may  have  been 
the  sentiments  of  Anne,  her  secret  was  never  divulged,  nor 
is  there,  as  I  apprehend,  however  positively  the  contrary  is 
sometimes  asserted,  any  decisive  evidence  whence  we  may 
infer  that  she  ever  intended  her  brother's  restoration.  The 
weakest  of  mankind  have  generally  an  instinct  of  self-preser- 
vation, which  leads  them  right,  and  perhaps  more  than  strong- 
er minds  possess;  and  Anne  could  scarcely  help  perceiving 
that  her  own  deposition  from  the  throne  would  oe  the  natu- 
ral consequence  of  once  admitting  the  reversionary  right  of 
one  whose  claim  was  equally  good  to  the  possession.  The 
assertoi*s  of  hereditary  descent  could  acquiesce  in  her  usur- 
pation no  longer  than  they  found  it  necessary  for  their  ob- 
ject: if  her  life  should  be  protracted  to  an  ordinary  dura- 
tion, it  was  almost  certain  that  Scotland  fli*st,  and  afterward 
England,  would'  be  wrested  from  her  impotent  srasp.  Yet, 
though  I  believe  the  queen  to  have  been  sensime  of  this,  it 
is  impossible  to  pronounce  with  certainty  that,  either  through 
pique  against  the  house  of  Hanover,  or  inability  to  resist  her 
own  counselors,  she  might  not  have  come  into  the  scheme  of 
altering  the  succession. 
But,  if  neither  the  queen  nor  her  lord-treasurer  were  in- 
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dined  to  take  that  vigorous  coarse  which  one  party  demand- 
ed, they  at  least  did  enough  to  raise  just  alarm  in  the  other; 
and  it  seems  strange  to  deny  .that  the  protestaut  succession 
was  in  danger.  As  lord  Oxford's  ascendency  diminished, 
the  signs  of  impending  revolution  became  less  equivocal. 
Adherents  of  the  house  of  Stuart  were  placed  in  civil  and 
military  trust ;  an  Irish  agent  of  the  pretender  was  received 
in  the  character  of  envoy  from  the  court  of  Spain ;  the  most 
audacious  manifestations  of  disaffection  were  overlooked. 
Several  even  in  parliament  spoke  with  contempt  and  aver- 
sion of  the  house  of  Hanover.  It  was  surely  not  unreason- 
able in  the  whig  party  to  meet  these  assaults  of  the  enemy 
with  something  beyond  the  oixiinary  weapons  of  an  opposi- 
tion. They  aftected  no  apprehensions  that  it  was  absurd  to 
entertain.  Those  of  the  opposite  faction  who  wished  well  to 
the  protestant  interest,  and  were  called  Hanovenan  tories, 
came  over  to  their  side,  and  joined  them  on  motions  that  the 
succession  was  in  danger.  No  one  hardly,  who  either  hoped 
or  dreaded  the  consequences,  had  any  doubts  upon  this  score ; 
and  it  is  only  a  few  moderns  who  have  assumed  the  privilege 
of  setting  aside  the  persuasion  of  contemporaries  upon  a  su  d- 
ject  which  contemporaries  were  best  able  to  understand. 
Are  we  then  to  censure  the  whigs  for  urging  on  the  elector 
of  Hanover,  who,  by  a  strange  apathy  or  indifference,  seemed 
negligent  of  the  great  prize  reserved  for  him ;  or  is  the  bold 
step  of  demanding  a  writ  of  summons  for  the  electoral  prince 
as  duke  of  Cambridge  to  pass  for  a  factious  insult  on  the 
queen,  because,  in  her  imbecility,  she  was  leaving  the  crown 
to  be  snatched  at  by  the  first  comer,  even  if  she  were  not, 
as  they  suspected,  in  some  conspiracy  to  bestow  it  on  a  pro- 
scribed heir  ?  I  am  much  inclined  to  believe  that  the  great 
majority  of  the  nation  were  in  favor  of  the  protestant  suc- 
cession; but  if  the  princes  of  the  house  of  muuswick  had 
seemed  to  retire  from  the  contest,  it  might  have  been  imprac- 
ticable to  resist  a  predominant  faction  in  the  council  and  in 
parliament,  especially  if  the  son  of  James,  listening  to  the  re- 
monstrances of  his  English  adherents,  could  have  been  in- 
duced to  renounce  a  faith  which,  in  the  eyes  of  too  many,  was 
the  sole  pretext  for  his  exclusion,  and  was  at  least  almost  the 
only  one  which  could  have  been  pubRcly  maintained  with 
much  success  consistently  with  the  general  principles  of  our 
constitution. 

§  13.  The  queen's  death,  which  came  at  last,  perhaps  rath- 
er more  quickly  than  was  anticipated,  broke  forever  the  fair 
prospects  of  her  family.     George  I.,  unknown  and  absent, 

26 


602  ACCESSION  OF  GEORGE  L  Chap.  XVL 

was  proclaimed  witboiit  a  Bingle  murmnr,  as  if  the  crown 
bad  passed  in  the  most  regular  descent.  But  this  was  a 
momentary  calm.  The  Jacobite  party,  recovering  from  the 
first  consternation,  availed  itself  of  its  usual  arms,  and  of 
those  with  which  the  new  king  supplied  it.  Many  of  the 
tories  who  would  have  acquiesced  in  the  act  of  settlement 
seem  to  have  looked  on  a  leading  share  in  the  administration 
as  belonging  of  right  to  what  was  called  the  church  party, 
and  complained  of  the  formation  of  a  ministry  on  the  whig 
principle.  In  later  times,  also,  it  has  been  not  uncommon  to 
censure  George  L  for  governing,  as  it  is  called,  by  a  faction. 
Nothing  can  be  more  uni'easonable  than  this  reproach.  Was 
he  to  select  those  as  his  advisers  who  had  been,  as  we  know 
and  as  he  believed,  in  a  conspiracy  with  his  competitor? 
Was  lord  Oxford,  even  if  the  kmg  thought  him  faithful,  ca- 
pable of  uniting  with  any  public  men,  hated  as  he  was  on 
each  side  ?  Were  not  the  tones  as  truly  a  faction  as  their 
adversaries,  and  as  intolerant  durinz  their  own  power  ?  Was 
there  not,  above  all,  a  danger  that,  if  some  of  one  denomina- 
tion were  drawn  by  pique  and  disappointment  into  the  ranks 
of  the  Jacobites,  the  whigs,  on  the  other  hand,  so  ungratefully 
and  perfidiously  recompensed  for  their  arduous  ser^'ices  to 
the  house  of  Hanover,  might  think  all  royalty  irreconcilable 
with  the  principles  of  freedom,  and  raise  up  a  republican  par> 
ty,  of  which  the  scattered  elements  were  sufficiently  discern- 
ible in  the  nation  ?*  The  exclusion,  indeed,  of  the  whigs 
would  have  been  so  monstrous,  both  in  honor  and  policy, 
that  the  censure  has  generally  fallen  on  their  alleged  monop- 
oly of  public  offices.  But  the  mischiefs  of  a  disunited,  hy- 
brid ministry  had  been  sufficiently  manifest  in  the  two  last 
reigns ;  nor  could  George,  a  stranger  to  his  people  and  their 
constitution,  have  undei-taken  without  ruin  that  most  diffi- 
cult task  of  balancing  parties  and  persons,  to  which  the  great 
mind  of  William  had  proved  unequal.  Nor  is  it  true  that 
the  tories,  as  such,  were  proscribed ;  those  who  chose  to  serve 
the  court  met  with  court  favor :  and  in  the  very  outset  tl^e 
few  men  of  sufficient  eminence  who  had  testified  their  attach- 
ment to  the  succession  received  equitable  rewards ;  but,  most 
happily  for  himself  and  the  kingdom,  most  reasonably  accord- 
ing to  the  principlePon  which  alone  his  throne  could  rest, 
the  first  prince  of  the  house  of  Brunswick  gave  a  decisive 

*  Thongh  no  republican  party,  as  I  haye  elsewhere  obserred  (see  p.  686),  conld  with 
any  propriety  be  said  to  exist,  it  is  easy  to  perceive  that  a  certain  degree  of  provoca- 
tion from  the  crown  ni1(?ht  have  brought  one  together  in  no  slight  force.  These  two 
propoaitlons  are  perfectly  compatible. 
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preponderaDce  in  his  favor  to  Walpole  andTowDBhend  above 
Harcourt  and  Bolingbroke. 

§  14.  The  strong  symptoms  of  disaffection  which  broke 
out  in  a  few  months  ailer  the  king's  accession,  and  which 
can  be  ascribed  to  no  grievance,  unless  the  formation  of  a 
whig  ministry  was  to  be  termed  one,  prove  the  taint  of  the 
late  times  to  have  been  deep-seated  and  extensive.  The 
clergy,  in  many  instances,  perverted,  by  political  sermons, 
their  influence  over  the  people,  who,  while  they  tnisted  that 
from  those  fountains  they  could  draw  the  living  waters  of 
truth,  became  the  dupes  of  factious  lies  and  sophistry.  Thus 
encouraged,  the  heir  of  the  Stuarts  landed  in  Scotland ;  and 
the  spirit  of  that  people  being  in  a  great  measure  Jacobite, 
and  very  generally  averse  to  the  union,  he  met  with  such 
success  as,  had  their  independence  subsisted,  would  probably 
have  established  him  on  the  throne.  But  Scotland  was  now 
doomed  to  wait  6n  the  fortunes  of  her  more  powerful  ally ; 
and,  on  his  invasion  of  England,  the  noisy  partisans  of  hered- 
itary right  discredited  their  faction  by  its  cowardice.  Few 
rose  in  arms  to  support  the  i-ebellion,  compared  with  those 
who  desired  its  success,  and  did  not  blush  to  see  the  gallant 
savages  of  the  Highlands  shed  their  blood  that  a  supine  herd 
of  priests  and  country  gentlemen  might  enjoy  the  victory. 
The  severity  of  the  new  c^ovemment  after  the  rebellion  has 
been  often  blamed ;  but  I  know  not  whether,  according  to 
the  usual  rules  of  policy,  it  can  be  proved  that  the  execution 
of  two  peers  and  thirty  other  persons,  taken  with  arms  in 
flagrant  rebellion,  was  an  unwarrantable  excess  of  punish- 
ment. There  seems  a  latent  insinuation  in  those  who  have 
argued  on  the  other  side,  as  if  the  Jacobite  rebellion,  being 
founded  on  an  opinion  of  right,  was  more  excusable  than  an 
ordinary  treason — a  proposition  which  it  would  not  have 
been  quite  safe  for  the  reigning  dynasty  to  acknowledge. 
Clemency,  however,  is  the  standing  policy  of  constitutional 
governments,  as  severity  is  of  despotism ;  and  if  the  minis- 
ters of  George  I.  might  have  extended  it  to  part  of  the  infe- 
rior sufferers  (for  surely  those  of  higher  rank  were  the  first 
to  be  selected)  with  safety  to  their  master,  they  would  have 
done  well  in  sparing  him  the  odium  that  attends  all  political 
punishments. 

§  15.  It  will  be  admitted  on  all  hands,  at  the  present  day, 
that  the  char&:e  of  high  treason  in  the  impeachments  against 
Oxford  and  iBolingbroke  was  an  intemperate  excess  of  re- 
sentment at  their  scandalous  dereliction  of  the  public  honor 
and  interest.    The  danger  of  a  sanguinary  i-evenge  inflamed 
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by  IMurty  spirit  is  so  tremendous  that  the  worst  of  men  oaglit 
perfaaps  to  escape  rather  than  suffer  by  a  retrospective,  or, 
what  is  no  better,  a  constructive  extension  of  the  law.  The 
particular  charge  of  treason  was,  that  in  the  negotiation  for 
peace  they  had  endeavored  to  procure  the  city  of  Toumay 
for  the  king  of  France,  which  was  maintained  to  be  an  sd- 
hering  to  the  queen's  enemies  within  the  statute  of  Edward 
in.  But  as  this  construction  could  hardly  be  brought  with- 
in the  spirit  of  that  law,  and  the  motive  was  certainly  not 
treasonaole  or  rebellions,  it  would  have  been  incomparahly 
more  constitutional  to  treat  sp  gross  a  breach  of  duty  as  a 
misdemeanor  of  the  highest  kind.  This  angry  temper  of  the 
commons  led  ultimately  to  the  abandonment  of  the  whole 
impeachment  against  lord  Oxford ;  the  upper  house,  though 
it  had  committed  Oxford  to  the  Tower,  which  seemed  to  pre- 
judge the  question  as  to  the  treasonable  character  of  the 
imputed  offense,  having  two  years  afterward  resolved  that 
the  charge  of  treason  should  be  first  determined,  before  they 
would  enter  on  the  articles  of  less  -importance ;  a  decision 
with  which  the  commons  were  so  ill  satisfied,  that  they  de- 
clined to  go  forward  with  the  prosecution.  The  resolution 
of  the  peers  was  hardly  conformable  to  precedent,  to  analo- 
gy, or  to  the  dignity  of  the  house  of  commons,  nor  will  it, 
perhaps,  be  deemed  binding  on  any  future  occasion ;  but  the 
ministers  prudently  suffered  themselves  to  be  beaten,  rather 
than  aggravate  the  fever  of  the  people  by  a  prosecution  so 
full  of  delicate  and  hazardous  questions. 

One  of  these  questions,  and  by  no  means  the  least  impor- 
tant, would  douDtless  have  arisen  upon  a  mode  of  defense 
alleged  by  the  earl  of  Oxford  in  the  house  when  the  articles 
of  impeachment  were  brought  np.  ^  My  lords,''  he  said, 
*'  if  ministers  of  state,  acting  by  the  immediate  commands 
of  their  sovereign,  are  afterward  to  be  made  accountable  for 
their  proceedings,  it  may,  one  day  or  other,  be  the  case  of 
all  the  members  of  this  august  assembly."  It  was,  indeed, 
undeniable  that  the  queen  had  been  very  desirous  of  peace, 
and  a  party,  as  it  were,  to  all  the  counsels  that  tended  to  it 
Though  it  was  made  a  charge  against  the  impeached  lords 
that  the  instructions  to  sign  the  secret  preliminaries  of  1711 
with  M.  Mesnagcr,  the  French'  envoy,  were  not  under  the 
great  seal,  nor  countersigned  by  any  nainister,  they  were  cer- 
tainly under  the  queen's  signet,  and  had  all  the  authority  of 
her  personal  command.  This  must  have  brought  on  the  yet 
unsettled  and  very  delicate  question  of  ministerial  responsi- 
bility in  matters  where  the  sovereign  has  interposed  his  own 
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command ;  a  question  better  reserved,  it  might  then  appear, 
for  the  loose  generalities  of  debate  than  to  be  determined 
with  the  precision  of  criminal  law.  Each  party,  in  fact,  had 
in  its  tarn  made  use  of  the  queen's  personal  authority  as  a 
fihield ;  the  whigs  availed  themselves  of  it  to  parry  the  at- 
tack made  on  their  ministry,  after  its  fall,  for  an  alleged  mis- 
management of  the  war  in  opain  before  the  battle  of  Alman- 
za ;  and  the  modem  constitutional  theory  was  by  no  means 
8o  established  in  public  opinion  as  to  bear  the  rude  brunt 
of  a  legal  argument.  Anne  hei*self,  like  all  her  predecessor, 
kept  in  her  own  hands  the  reins  of  power ;  jealous,  as  such 
feeble  characters  usually  are,  of  those  in  whom  she  was  forced 
to  confide  (especially  after  the  ungrateful  return  of  the  duch- 
ess of  MarlDoiH>ugh*for  the  most  affectionate  condescension), 
and  obstinate  in  her  judgment,  from  the  very  consciousness 
of  its  weakness,  she  took  a  share  in  all  business,  frequently 
presided  in  meetings  of  the  cabinet,  and  sometimes  gave  di- 
rections without  their  advice.  The  defense  set  up  oy  lord 
Oxford  would  undoubtedly  not  be  tolerated  at  present,  if 
alleged  in  direct  terms,  by  either  house  of  parliament ;  how- 
ever, it  may  sometimes  be  deemed  a  sufficient  apology  for  a 
minister,  by  those  whose  bias  is  toward  a  compliance  with 
power,  to  insinuate  that  he  must  either  obey  against  his  con- 
science, or  resign  against  his  will. 

§  16.  Upon  this  prevalent  disaffection,  and  the  general 
dangers  of  the  established  government,  was  founded  that 
measure  so  frequently  arraigned  in  later  times,  the  substitu- 
tion of  septennial  for  triennial  parliaments.  The  ministry 
deemed  it  too  perilous  for  their  master,  certainly  for  them- 
selves, to  encounter  a  general  election  in  1717;  but  the  ar- 
guments adduced  for  the  alteration,  as  it  was  meant  to  be 
permanent,  were  drawn  from  its  permanent  expediency. 
J^othinsc  can  be  more  extravasrant  than  what  is  sometimes 
confidently  pretended  hj  the  ignorant,  that  the  legislature 
exceeded  its  rights  by  this  enactment;  or,  if  that  can  not  le- 
gally be  advanced,  that  it  at  least  violated  the  trust  of  the 
people,  and  broke  in  upon  the  ancient  constitution.  The  law 
for  triennial  parliaments  was  of  little  more  than  twenty  years' 
continuance.  It  was  an  experiment,  which,  as  was  argued, 
had  proved  unsuccessful ;  it  was  subject,  like  every  other 
law,  to  be  repealed  entirely,  or  to  be  modified  at  discretion. 
As  a  question  of  constitutional  expediency,  the  septennial 
bill  was  doubtless  open  at  the  time  to  one  serious  objection. 
Every  one  admitted  that  a  parliament  subsisting  indefinitely 
during  a  king's  life,  but  exposed  at  all  times  to  bo  dissolved 
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at  his  pleasure,  would  become  far  too  little  dependent  on  the 
people,  and  far  too  much  bo  upon  the  crown ;  but  if  the  period 
of  its  continuance  should  thus  be  extended  from  three  to 
seven  years,  the  natural  course  of  encroachment,  or  some  mo- 
mentous circumstances  like  the  present,  might  lead  to  fresh 
prolongations,  and  gradually  to  an  entire  repeal  of  what  had 
been  thought  so  important  a  safeguard  of  its  parity.  Time 
has  happily  put  an  end  to  apprehensions  which  are  not  on 
that  accouDt  to  be  reckoned  unreasonable. 

Many  attempts  have  been  made  to  obtain  a  return  to  tri- 
ennial parliaments,  the  most  considerable  of  which  was  in 
1733,  when  the  powerful*  talents  of  Walpole  and  his  oppo- 
nents wei*e  arrayed  on  this  great  question.  It  has  been  less 
debated  in  modem  times  than  some  others  connected  with 
parliamentary  reformation.  It  may  well  be  doubted  wheth- 
er triennial'  elections  would  make  much  perceptible  differ- 
ence in  the  course  of  government,  and  whether  that  differ- 
ence would,  on  the  whole,  be  beneficial.  It  will  be  found,  I 
believe,  on  a  retrospect  of  the  last  hundred  years,  that  tne 
house  of  commons  would  have  acted,  in  the  m^n,  on  the 
same  principles  had  the  elections  been  more  frequent ;  and 
certainly  the  effects  of  a  dissolution,  when  it  has  occurred  in 
the  regular  order,  have  seldom  been  very  important.  It  is 
also  to  be  considered  whether  an  assemblj  which  so  much 
takes  to  itself  the  character  of  a  deliberative  conncil  on  all 
matters  of  policy  ought  to  follow  with  the  precision  of 
a  weather-glass  the  unstable  prejudices  of  the  multitude. 
There  are  many  who  look  too  exclusively  at  the  functions 
of  parliament  as  the  protector  of  civil  liberty  against  the 
crown ;  functions,  it  is  true,  most  important,  yet  not  more 
indispensable  than  those  of  steering  a  firm  course  in  domes- 
tic and  external  affairs,  with  a  circumspectness  and  provi- 
dence for  the  future  which  no  wholly  democratical  govern- 
ment has  ever  yet  displayed.  It  is  by  a  middle  position  be* 
tween  an  oligarchical  senate  and  a  popular  assembly  that  the 
house  of  commons  is  best  preserved  Doth  in  its  dignity  and 
usefulness,  subject,  indeed,  to  swerve  toward  either  character 
by  that  continual  variation  of  forces  which  act  upon  the  vast 
machine  of  our  commonwealth.  But  what  seems  more  im* 
portant  than  the  usual  term  of  duration  is,  that  this  should 
oe  permitted  to  take  its  course,  except  in  cases  where  some 
great  change  of  national  policy  may  perhaps  justify  its 
abridgment.  The  cmwu  would  obtain  a  very  serious  aavsn- 
tage  over  the  house  of  commons  if  it  should  become  an  or- 
.dinary  thing  to  dissolve  parliament  for  some  petty  ministe- 
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rial  interest,  or  to  avert  some  unpalatable  resolution.  Cus- 
tom appears  to  have  established,  and  with  some  convenience, 
tiie  substitution  of  six  for  seven  yeare  as  the  natural  life  of 
a  house  of  commons.  And  it  may  here  be  permitted  to  ex- 
press a  hope  that  the  necessary  dissolution  of  parliament 
within  six  months  of  a  demise  of  the  crown  will  not  long  be 
thought  congenial  to  the  spirit  of  our  modem  government. 

§  17.  A  far  more  unanimous  sentence  has  been  pronounced 
by  posterity  upon  another  great  constitutional  question  that 
arose  under  George  I.  Lord  Sunderland  persuaded  the  king 
to  renounce  his  important  prerogative  of  making  peers ;  and 
a  bill  was  supported  by  the  ministry,  limiting  the  house  of 
lords,  after  the  creation  of  a  very  few  more,  to  its  actual 
numbers.  The  Scots  were  to  have  25  hereditary,  instead  of 
16  elective,  members  of  the  house,  a  provision  neither  easily 
reconciled  to  the  union  nor  required  by  the  general  tenor  of 
the  bill  This  measure  was  carried  with  no  difficulty  through 
the  upper  house,  whose  interests  were  so  manifestly  conceni- 
ed  in  it.  But  a  similar  motive,  concurring  with  the  efforts  of 
a  powerful  malcontent  party,  caused  its  rejection  by  the  com- 
mons. It  was  justly  thought  a  proof  of  the  king's  ignorance 
or  indifference  in  every  thing  that  concerned  his  English 
crown,  that  he  should  have  consented  to  so  momentous  a 
sacrifice,  and  Sunderland  was  reproached  for  so  audacious  an 
endeavor  to  strengthen  his  private  faction  at  the  expense  of 
the  fundamental  laws  of  the  monarchy.  Those  who  main- 
tained the  expediency  of  limiting  the  peerage  had  recourse  to 
uncertain  theories  as  to  the  ancient  constitution,  and  denied 
this  prerogative  to  have  been  originally  vested  in  the  crown. 
A  more  pmusible  argument  was  derived  from  the  abuse,  as 
it  was  then  generally  accounted,  of  creating  at  once  twelve 
peers  in  the  late  reign,  for  the  sole  end  of  establishing  a  ma- 
jority for  the  court,  a  resource  which  would  be  always  at 
the  command  of  successive  factions,  till  the  British  nobility 
might  become  as  numerous  and  venal  as  that  of  some  Euro- 
pean states.  It  was  argued  that  there  was  a  fallacy  in  con- 
cluding the  collective  power  of  the  house  of  lords  to  be  aug- 
mented by  its  limitation,  though  every  single  peer  would 
evidently  oecome  of  more  weight  in  the  kingdom;  that  the 
wealth  of  the  whole  body  must  bear  a  less  proportion  to 
that  of  the  nation,  and  would  possibly  not  exceed  that  of  the 
lower  house,  while  on  the  other  hand  it  might  be  indefinite- 
ly multiplied  by  fresh  creations ;  that  the  crown  would  lose 
one  great  engine  of  corrupt  influence  over  the  commons, 
which  could  never  be  truly  independent  while  its  principal 
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members  were  looking  on  it  as  a  stepptog-^tone  to  heredita- 
ry honors.* 

Though  these  reasonings,  however,  are  not  destitute  of 
considerable  weight,  and  the  unlimited  prerogative  of  ang- 
menting  the  peerage  is  liable  to  such  abuses,  at  least  in  the- 
ory, as  might  overthrow  our  form  of  government,  while,  in 
the  opinion  of  some,  whether  erroneous  or  not,  it  has  acta- 
ally  been  exerted  with  too  little  discretion,  the  argumeats 
against  any  legal  limitation  seem  more  decisive.  The  crown 
has  been  carefully  restrained  by  statutes,  and  by  the  respon- 
sibility of  its  advisers ;  the  conunons,  if  they  transgress  their 
boundaries,  are  annihilated  by  a  proclamation ;  but  against 
the  ambition,  or,  what  is  much  more  likely,  the  perverse 
haughtiness  of  the  aristocracy,  the  constitution  has  not  fa^ 
nished  such  direct  secnritiea  And,  as  this  would  be  prodig- 
iously enhanced  by  a  consciousness  of  their  power,  and  by  a 
sense  of  self-importance  which  every  peer  would  derive  from  it 
after  the  limitation  of  their  nomwrs,  it  might  break  out  in 
pretensions  very  galling  to  the  people,  and  in  an  oppressive  ex- 
tension of  privileges  which  were  already  sufficiently  obnoxious 
and  arbitrary.  It  is  true  that  the  resource  of  subduing  aa 
aristocratical  faction  by  the  creation  of  new  peers  could  never 
be  constitutionally  employed,  except  in  the  case  of  a  nearly 
equal  balance ;  but  it  might  usefully  hang  over  the  beads  o{ 
the  whole  body,  and  deter  them  from  any  gross  excesses  of 
faction  or  oligarchical  spirit.  The  nature  of  our  government 
requires  a  general  harmony  between  the  two  houses  of  par- 
liament ;  and,  indeed,  any  systematic  opposition  between 
them  would  of  necessity  bring  on  the  suoordination  of  one 
to  the  other  in  too  marked  a  manner;  nor  had  there  been 
wanting,  within  the  memory  of  man,  several  instances  of  such 
jealous  and  even  hostile  sentiments  as  could  only  be  allayed 
by  the  inconvenient  remedies  of  a  prorogation  or  a  dissola- 
tion.  These  animosities  were  likely  to  revive  with  more  bit- 
terness when  the  country  gentlemen  and  leaders  of  the  com- 
mons should  come  to  look  on  the  nobility  as  a  class  into  which 
they  could  not  enter,  and  the  latter  should  forget  more  and 
more,  in  their  inaccessible  dignity,  the  near  approach  of  that 
gentry  to  themselves  in  respectability  of  birth  and  extent 

of  possessions.^ 

» 

*  The  ai^stunents  on  this  dde  tre  urged  by  Addleon,  In  the  "Old  Whig;"  ind  by 
the  nntbor  of  a  tract  entitled  **  Six  Qoeetione  Stated  and  Answered.** 

*  The  speeches  of  Walpole  and  others,  in  the  Parliamentary  Debates,  contain  the 
whole  force  of  the  arininients  against  the  peerage  bill.  Steele,  in  the  '*  Plebefan,** 
opposed  his  old  fHend  and  coajjntor,  Addison,  who  has  been  thonght  by  Johnson 
to  hsTs  forgotten  a  little  in  party  and  oontroyersy  their  ancient  fHendsUpb 
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These  innovations  on  the  part  of  the  new  goveniment  were 
niaintained  on  the  score  of  its  unsettled  state  and  want  of 
hold  on  the  national  parliament.  It  may  seem  a  reproach 
to  tlie  house  of  Hanover  that,  connected  as  it  ought  to  have 
been  with  the  names  most  dear  to  English  hearts,  the  prot- 
estant  religion  and  civil  liberty,  it  should  have  been  driven 
to  try  the  resources  of  tyranny,  and  to  demand  more  author- 
ity, to  exercise  more  control,  than  had  been  necessary  for  the 
worst  of  its  predecessors.  Much  of  this  disaffection  was  ow- 
ing to  the  cold  reserve  of  George  L,  ignorant  of  the  lan- 
guage, alien  from  the  prejudices  of  his  people,  and  continual- 
ly absent  in  his  electoral  dominions,  to  which  he  seemed  to 
sacrifice  the  nation's  interest  and  the  security  of  his  own 
crown.  It  is  certain  that  the  acquisition  of  the  duchies  of 
Bremen  and  Verden  for  Hanover  in  1716*  exposed  Great 
Britain  to  a  ver^  serious  danger,  by  provoking  the  king  of 
Sweden  to  join  m  a  league  for  the  restoration  of  the  pretend- 
er. It  might  have  been  impossible  (such  was  the  precari- 
ousness  of  our  revolution  settlement)  to  have  made  the  ab- 
dication of  the  electorate  a  condition  of  the  house  of  Brnns" 
wick's  succession  ;  but  the  consequences  of  that  connection, 
though  much  exaggerated  by  the  factious  and  disaffected, 
wei*e  in  various  manners  detrimental  to  English  interests 
during  these  two  reigns ;  and  not  the  least,  in  that  they  es- 
tranged the  affections  of  the  people  from  sovereigns  whom 
they  regarded  as  still  foreign. 

§  18.  The  tory  and  Jacobite  factions,  as  I  have  observed, 
were  powerful  in  the  church.  This  had  been  the  case  ever 
since  the  Revelation.  The  avowed  non-jurors  were  busy 
with  the  press,  and  poured  forth,  especially  during  the  en- 
couragement they  received  in  part  of  Anne's  reign,  a  multi- 
tude of  pamphlets,  sometimes  argumentative,  more  often  vir- 
ulently libelous.  Their  idle  cry  that  the  church  was  in  dan- 
ger, which  both  houses  in  1704  thought  fit  to  deny  by  a 
formal  vote,  alarmed  a  senseless  multitude.  Those  who  took 
the  oaths  were  frequently  known  partisans  of  the  exiled  fam- 
ily ;  and  those  who  affected  to  disclaim  that  cause  defended 
the  new  settlement  with  such  timid  or  faithless  arms  as 
served  only  to  give  a  tiiumph  to  the  adversary.  About  the 
beginning  of  William's  reign  grew  up  the  distinction  of  high 

•  These  dachie«  had  been  conquered  fW>in  Sweden  by  Denninrk,  who  ceded  them 
to  Oeorfve  L,  as  elector  of  Hanoyer,  thoagh  thej  had  never  been  resf|rned  by  Charles 
XIL  This  is  not  consonant  to  the  usage  of  nations,  and  at  least  was  an  act  of  hos* 
tility  in  Oeorire  L  ognlnst  a  power  who  had  not  injarod  him.  Yet  Townshend  af- 
ftfcted  to  defend  it,  as  beneficial  to  English  interests ;  though  the  contrary  is  most 
evident,  as  it  provoked  Charles  to  espoose  the  pretender's  canse. 

26* 
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and  low  churchmen :  the  first  distingnished  by  great  preten- 
sions to  sacerdotal  power,  both  spiritual  and  temporal,  by  a 
repugnance  to  tolemtion,  and  by  a  iirm  adherence  to  the 
torr  principle  in  the  state,  the  latter  by  the  opposite  charac- 
tenstics.  These  were  pitched  against  each  other  in  the  two 
houses  of  convocation,  an  assembly  which  virtually  ceased  to 
exist  under  Geoi^e  I. 

§  10.  The  convocation  of  the  province  of  Canterbury  (for 
that  of  York  seems  never  to  have  been  important)  is  sum- 
moned by  the  archbishop^s  writ,  under  the  king's  direction, 
along  with  every  parliament,  to  which  it  bears  analogy  both 
in  its  constituent  parts  and  in  its  primary  functions.  It  con- 
sists (since  the  Reformation)  of  the  suffragan  bishops,  form- 
ing the  upper  house ;  of  the  deans,  archdeacons,  a  proctor  or 
proxy  for  each  chapter,  and  two  from  each  dioc^e,  elected 
Dy  the  parochial  clergy,  who  together  constitute  the  lower 
house.  In  this  assembly  subsidies  were  granted,  and  eccle- 
siastical canons  enacted.  In  a  few  instances  under  Henry 
VIIL  and  Elizabeth,  they  were  consulted  as  to  momentous 
questions  affecting  the  national  i*eligion ;  the  supremacy  of 
the  former  was  approved  in  1533,  the  articles  ot  iaith  were 
confirmed  in  1562,  oy  the  convocation.  But  their  power  to 
enact  fresh  canons  without  the  king's  license  was  expressly 
taken  away  by  a  statute  of  Henry  YHL ;  and,  even  subject 
to  this  condition,  is  limited  by  several  later  acts  of  parlia- 
ment (such  as  the  acts  of  uniformity  under.  Elizabeth  and 
Charles  H.,  that  confirming,  and  therefore  rendering  unalter- 
able, the  thirty-nine  articles,  those  relating  to  non-residence 
and  other  church  matters),  and  still  more,  perhaps,  by  the 
doctrine  established  in  Westminster  Hall,  that  new  ecclesi- 
astical canons  are  not  binding  on  the  laity,  so  greatly  that  it 
will  ever  be  impossible  to  exercise  it  in  any  effectual  manner. 
The  convocation  accordingly,  with  the  exception  of  that  in 
1603,  when  they  establishea  some  regulations,  and  that  in 
1640  (an  unfortunate  precedent),  when  they  atteftipted  some 
more,  had  little  business  but  to  grant  subsidies,  which,  how- 
ever, were  from  the  time  of  Henry  VHI.  always  confirmed  by 
an  act  of  parliament ;  an  intimation,  no  doubt,  that  the  legis- 
lature did  not  wholly  acquiesce  in  their  power  even  of  bind- 
ing the  clergy  in  a  matter  of  property.  This  pi*actice  of 
ecclesiastical  taxation  was  discontinued  in  1664,  at  a  time 
when  the  authority  and  pre-eminence  of  the  church  stood 
very  high,  so  that  it  could  not  then  have  seemed  the  aban- 
donment of  an  important  privilege.  From  this  time  the  cler- 
gy have  been  taxed  at  the  same  rate  and  in  the  same  man- 
ner with  the  laity. 
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§  20.  It  was  the  natural  consequence  of  this  cessation  of 
all  business  that  the  convocation,  after  a  few  formalities, 
either  adjourned  itself  or  was  prorogued  by  a  royal  writ ;  nor 
had  it  ever,  with  the  few  exceptions  above  noticed,  sat  for 
more  than  a  few  days,  till  its  supply  could  be  voted.  But, 
about  the  time  of  the  Revolution,  the  party  most  adverse 
to  the  new  order  sedulously  propagated  a  doctrine  that  the 
convocation  ought  to  be  advised  with  upon  all  questions  af- 
fecting the  church,  and  ought  even  to  watch  over  its  inter- 
ests as  the  parliament  did  over  those  of  the  kingdom.  The 
commons  had  so  far  encouraged  this  faction  as  to  refer  to 
the  convocation  the  great  question  of  a  reform  in  the  litur- 
gy for  the  sake  of  comprehension,  as  has  been  mentioned  in 
the  last  chapter,  and  thus  put  a  stop  to  the  king^s  design. 
It  was  not  suffered  to  sit  much  during  the  rest  of  that  reign, 
to  the  great  discontent  of  its  ambitious  leaders.  The  most 
celebrated  of  these,  Atterbury,  published  a  book,  entitled 
^*  the  Rights  and  Privileges  of  an  English  Convocation,"  in 
answer  to  one  by  Wake,  afterward  archbishop  of  Canter- 
bury. The  speciousness  of  the  former,  sprinkled  with  com- 
petent learning  on  the  subject,  a  graceful  style,  and  an  artful 
employment  of  topics,  might  easily  delude  at  least  the  will- 
ing reader.  Nothing,  indeed,  could,  on  reflection,  appear 
more  inoondnsive  than  Atterbury's  arguments.  Were  we 
even  to  admit  the  perfect  analogy  of  a  convocation  to  a  par- 
liament, it  could  not  be  doubted  that  the  king  mav,  legally 
speaking,  prorogue  the  latter  at  his  pleasure ;  and  th^t,  if 
neither  money  were  required  to  be  granted  nor  laws  to  be 
enacted,  a  session  would  be  very  short.  The  church  had  by 
prescription  a  right  to  be  summoned  in  convocation ;  but  no 
pi'escription  could  be  set  up  for  its  longer  continuance  than 
the  crown  thought  expedient;  and  it  was  too  much  to  ex- 
pect that  William  III.  was  to  gratify  his  half-avowed  ene- 
mies with  a  privilege  of  remonstrance  and  interposition  they 
bad  never  enjoyed.  In  the  year  1701  the  lower  house  of 
convocation  pretended  to  a  right  of  adjourning  to  a  different 
day  from  that  fixed  by  the  upper,  and  consequently  of  hold- 
ing separate  sessions.  They  set  up  other  unprecedented 
claims  to  independence,  which  were  checked  by  a  proroga- 
tion. Their  aim  was  in  all  respects  to  assimilate  themselves 
to  the  house  of  commons,  and  thus  both  to  set  up  the  convo- 
cation itself  as  an  assembly  collateral  to  parliament,  and  in 
the  main  independent  of  it,  and  to  maintain  their  co-ordinate 
power  and  equality  in  synodical  dignity  to  the  prelates* 
nouse.     The  succeeding  reign,  however,  began  under  tory 
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auspices,  and  the  convocation  was  in  moi*e  activity  for  some 
years  than  at  an^r  former  period.  The  lower  hoase  of  that 
assembly  still  distinguished  itself  by  the  most  factious  spirit, 
and  especially  by  insolence  toward  the  bishops,  who  passed 
in  general  for  whigs,  and  whom,  while  pretending  to  assert 
the  divine  rights  of  episcopacy,  they  labored  to  deprive  of 
that  pi-e-eminence  in  the  Anglican  synod  which  the  ecclesi- 
astical constitution  of  the  kingdom  had  bestowed  on  them. 
None  was  more  prominent  in  their  debates  than  Atterbury 
himself,  whom,  in  the  senith  of  tory  influence,  at  the  close 
of  her  reign,  the  queen  reluctantly  promoted  to  the  see  of 
liochester. 

§  21.  The  new  government  at  first  peimitted  the  convo- 
cation to  hold  its  sittings ;  but  they  soon  excited  a  flame 
which  consumed  themselves  by  an  attack  on  Hoadley,  bish- 
op of  Bangor,  who  had  preached  a  sermon  abounding  with 
those  principles  concerning  religious  liberty  of  which  he  had 
long  been  the  courageous  and  powerful  assertor.  The  lower 
house  of  convocation  thought  fit  to  denounce,  through  the 
report  of  a  committee,  the  dangerous  tenets  of  this  discourse, 
and  of  a  work  not  long  befoi-e  published  by  the  bishop.  A 
long  and  celebrated  war  of  pens  instantly  commenced,  known 
by  the  name  of  the  Bangorian  controversy,  managed,  per- 
haps on  both  sides,  with  all  the  chicanery  of  polemical 
Vriters,  and  disgusting  both  from  its  tediousness  and  from 
the  manifest  unwillingness  of  the  disputants  to  speak  ingen- 
uousl]^  what  they  meant ;  but  as  the  principles  of  Hoadley 
and  his  advocates  appeared  in  the  main  little  else  than  those 
of  protestantism  and  toleration,  the  sentence  of  the  laity,  in 
the  temper  that  was  then  gaining  ground  as  to  ecclesiastical 
subjects,  was  soon  pronounced  in  their  favor ;  and  the  high- 
church  party  discredited  themselves  by  an  opposition  to 
what  now  pass  for  the  incontrovertible  truisms  of  religious 
liberty.  In  the  ferment  of  that  age,  it  was  expedient  for  the 
state  to  scatter  a  little  dust  over  the  angry  insects ;  the  con- 
vocation was  accordingly  prorogued  in  1717,  and  has  never 
again  sat  for  any  business.^  Those  who  ara  imbued  with 
high  notions  of  sacerdotal  power  have  sometimes  deplored 
this  extinction  of  the  Anglican  great  council ;  and  tnough 
its  necessity,  as  I  have  already  observed,  can  not  possibly  be 
defended  as  an  ancient  part  of  the  constitution,  there  are  not 
wanting  specious  arguments  for  the  expediency  of  such  a 
synod.  It  mi^ht  be  urged  that  the  church,  considered  only 
as  an  integral  member  of  the  commonwealth,  and  the  great- 

'  [It  hM  been  allowed  to  ait  again  in  the  preaent  reign.    EikI 
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est  corporation  within  it,  might  justly  claim  that  right  of 
managing  its  own  affairs  which  belongs  to  every  other  asso- 
ciation ;  that  the  argument  from  abuse  is  not  sufficient,  and 
is  rejected  with  indignation  when  applied,  as  historically  it 
might  be,  to  representative  governments  and  to  civil  liberty ; 
that,  in  the  present  state  of  things,  no  reformation  even  of 
secondary  importance  can  be  effected  without  difficulty,  nor 
any  looked  for  in  greater  mattera,  both  from  the  indifference 
of  the  legislature  and  the  reluctance  of  the  clergy  to  admit 
its  interposition. 

It  is  answered  to  these  suggestions  that  we  must  take  ex- 
perience when  we  possess  it,  rather  than  analogy,  for  our 
guide;  that  ecclesiastical  assemblies  have  in  all  ages  and 
countries  been  mischievous,  where  they  have  been  powerful, 
which  those  of  our  wealthy  and  numerous  clergy  must  al- 
ways be ;  that  if,  notwithstanding,  the  convocation  could  be 
brought  under  the  management  of  the  state  (which  by  the 
nature  of  its  component  parts  might  seem  not  unlikely),  it 
must  lead  to  the  promotion  of  servile  men,  and  the  exclusion 
of  merit  still  more  than  at  present ;  that  the  severe  remark 
of  Clarendon,  who  observes  that  of  all  mankind  none  form  so 
bad  an  estimate  of  human  affairs  as  churchmen,  is  abundant- 
ly confirmed  by  experience ;  that  the  representation  of  the 
church  in  the  house  of  lords  is  sufficient  for  the  protection 
of  its  interests ;  that  the  clergy  have  an  influence  which  no 
other  corporation  enjoys  over  the  bulk  of  the  nation,  and 
may  abuse  it  for  the  purposes  of  undue  ascendency,  unjust 
restraint,  or  factious  ambition ;  that  the  hope  of  any  real 
good  in  reformation  of  the  church  by  its  own  assemblies,  to 
whatever  sort  of  reform  we  may  look,  is  utterly  chimerical ; 
finally,  that  as  the  laws  now  st^nd,  which  few  would  incline 
to  alter,  the  ratification  of  parliament  must  be  indi8pens<able 
for  any  material  change.  It  seems  to  admit  of  no  doubt 
that  these  reasonings  ought  much  to  outweigh  those  on  the 
opposite  side. 

9  22.  In  the  last  four  years  of  the  queen's  reign  some  in- 
roads had  been  made  on  the  toleration  granted  to  dissentera, 
whom  the  high-church  party  held  in  abhorrence.  They  had 
for  a  long  time  inveighed  against  what  was  called  occasional 
confoiiuity,  or  the  compliance  of  dissenters  with  the  provis- 
ions of  the  test  act  in  order  merely  to  qualify  themselves 
for  holding  office  or  entering  into  corporations.  Nothing 
could^  in  the  eyes  of  sensible  men,  be  more  advantageous  to 
the  church,  if  a  reunion  of  those  who  had  separated  from  it 
were  advantageous,  than  this  practice.    Admitting  even  that 
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the  motive  was  self-interested,  has  an  establisihed  gOTern- 
ment,  in  cfanrch  or  state,  any  better  ally  than  the  self-inier- 
estedness  of  mankind  ?  Was  it  not  what  a  presbyterian  or 
independent  minister  would  denounce  as  a  base  and  woild- 
ly  sacrifice ;  and  if  so,  was  not  the  interest  of  the  Anglicsaa 
clergy  exactly  in  an  inverse  proportion  to  this  ?  Any  oae 
competent  to  judge  of  human  aflBurs  would  predict,  what  has 
turned  out  to  be  the  case,  that,  when  the  tiarrier  was  once 
taken  down  for  the  sake  of  convenience,  it  would  not  be 
raised  again  for  conscience;  that  the  most  latitudinanan 
theory,  the  most  lukewarm  dispositions  in  religion,  must  be 

Srodigiously  favorable  to  the  reigning  sect;  and  that  the 
issenting  clergy,  though  they  might  retain,  or  even  extend, 
their  influence  over  the  multitude,  would  gradually  lose  it 
with  those  classes  who  could  be  affected  by  the  test.  But 
even  if  the  tory  faction  had  been  cool-headed  enough  for 
such  reflections,  it  has  unfortunately  been  sometimes  less 
the  aim  of  the  clergy  to  reconcile  those  who  differ  from  them 
than  to  keep  them  in  a  state  of  dishonor  and  depressioiL 
Hence,  in  the  first  parliament  of  Anne,  a  bill  to  prevent  oc- 
casional conformity  more  than  once  passed  the  commons; 
and,  on  its  being  rejected  by  the  lords,  a  great  majority  of 
William's  bishops  voting  against  the  measure,  an  attempt 
was  made  to  send  it  up  agam  in  a  very  reprehensible  man- 
ner, tacked,  as  it  was  called,  to  a  grant  of  money;  so  that, 
according  to  the  pretension  of  the  commons  in  respect  to 
such  bills,  the  upper  house  must  either  refuse  the  supply  or 
consent  to  what  they  disapproved.  This,  however,  having 
miscarried,  and  the  next  parliament  being  of  better  princi- 
ples, nothing  further  was  done  till  1711,  when  lord  Notting- 
nam,  a  vehement  high-churchman,  having  united  with  the 
whigs  against  the  treaty  of  peace,  they  were  injudicious 
enough  to  gratify  him  by  concurring  in  a  bill  to  prevent  oc- 
casional conformity.  This  was  followed  up  by  the  ministry 
in  a  more  decisive  attack  on  the  toleration,  an  act  for  pre- 
venting the  growth  of  schism,  which  extended  and  confirmed 
one  of  Charles  IL,  enforcing  on  all  school-masters,  and  even 
on  all  teachers  in  private  families,  a  declaration  of  conform- 
ity to  the  established  church,  to  be  made  before  the  bishop, 
from  whom  a  license  for  exercising  that  profession  was  also 
to  be  obtained.  It  is  impossible  to  doubt  for  an  instant  that, 
if  the  queen's  life  had  preserved  the  tory  government  for  a 
few  years,  every  vestige  of  the  toleration  would  have  been 
effaced. 
§  23.  These  statutes,  records  of  their  adversaries'  power. 
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the  -whigSy  now  lords  of  the  ascendant,  determined  to  abro- 
gate. The  dissenters  were  unanimously  zealous  for  the  house 
of  Hanover  and  for  the  ministry;  the  church  of  very  doubt- 
ful loyalty  to  the  crown,  and  still  less  a£Eection  to  the  whig 
name.  In  the  session  of  1719,  accordingly,  the  act  against 
occasional  conformity,  and  that  restraining  education,  were  re- 
pealed.* It  had  been  the  intention  to  have  also  repealed  the 
test  act;  but  the  disunion  then  prevailing  among  the  whigs 
had  caused  so  formidable  an  opposition  even  to  the  former 
measures,  that  it  was  found  necessary  to  abandon  that  project. 
Walpole,  more  cautious  and  moderate  than  the  ministry  of 
1719,  perceived  the  advantage  of  reconciling  the  church  as 
far  as  possible  to  the  royal  family  and  to  his  own  govern- 
ment ;  and  it  seems  to  have  been  an  article  in  the  tacit  com- 
promise with  the  bishops,  who  were  not  backward  in  exert- 
ing their  influence  for  tne  crown,  that  he  should  make  no  at- 
tempt to  abrogate  the  laws  which  gave  a  monopoly  of  power 
to  tne  Anglican  communion.  We  may  presume,  also,  that 
the  prelates  undertook  not  to  obstruct  the  acts  of  indemnity 
passed  from  time  to  time  in  favor  of  those  who  had  not  duly 
qualified  themselves  for  the  offices  they  held;  and  which, 
after  some  time  becoming  regular,  in  effect  threw  open  the 
gates  to  protestant  dissenters,  even  before  the  repeal  of  the 
test  act  in  1828. 

§  24.  Meanwhile  the  principles  of  religious  liberty,  ip  all 
eenses  of  the  word,  gained  strength  by  this  eager  controversy, 
naturally  pleasing  as  they  are  to  the  proud  independence  of 
the  English  character,  and  congenial  to  those  of  civil  free- 
dom, which  both  parties,  tory  as  much  as  whig,  had  now 
learned  sedulously  to  maintain.  The  non-juring  and  high- 
church  factions  among  the  clergy  produced  few  eminent  men; 
and  lost  credit,  not  more  by  the  folly  of  their  notions  than 
by  their  general  want  of  scholarship  and  disregard  of  their 
duties.  The  university  of  Oxford  was  tainted  to  the  core 
with  Jacobite  prejudices ;  but  it  must  be  added  that  it  never 
stood  so  low  in  respectability  as  a  place  of  education.  The 
government,  on  the  other  hand,  was  studious  to  promote  dis- 
tinguished men ;  and.  doubtless  the  hierarchy  in  the  first  six- 
ty years  of  the  eighteenth  cetitur^r  might  very  advantageous- 
ly DC  coropai*ed,  in  point  of  conspicuous  ability,  with  that  of 
an  equal  period  that  ensued.  The  maxims  of  persecution 
were  silently  abandoned,  as  well  as  its  practice ;  Warburton, 
and  others  of  less  name,  taught  those  of  toleration  with  as 

■  The  whigs  oat  of  power,  among  whom  was  Walpole,  Ihctioaely  and  inconslfltp 
ently  oppoeed  Uie  repeal  of  Uie  schism  act,  so  that  it  passed  with  mach  dUBcalty. 
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mnch  boldness  as  Hoadley,  but  without  some  of  his  more  in- 
vidious tenets ;  the  more  popular  writers  took  a  liberal  tone; 
the  names  of  Locke  and  Montesquieu  acquired  immense  an- 
thority ;  the  courts  of  justice  discountenanced  any  endeavor 
to  revive  oppressive  statutes;  and  not  long  after  the  end 
of  George  IJL's  reign,  it  was  adjudged  in  the  house  of  lords, 
upon  the  broadest  principles  of  toleration  laid  down  by  lord 
Mansfield,  that  non-conformity  with  the  established  church 
is  recogniied  by  the  law,  and  not  an  offense  at  which  it  con> 
nives. 

I  25.  Atterbury,  bishop  of  Rochester,  the  most  distin- 
guished of  the  party  denominated  high-church,  became  the 
victim  of  his  restless  character  and  implacable  disaffection  to 
the  house  of  Hanover.  The  pretended  king,  for  some  years 
after  his  competitor's  accession,  had  fair  hopes  from  different 
powers  of  ifurope — France,  Sweden,  Russia,  Spain,  Austria 
(each  of  whom,  in  its  turn,  was  ready  to  make  use  of  this  in- 
strument)— ^and  from  the  powerful  faction  who  panted  for 
his  restoration.  This  was  unquestionably  very  numerous, 
though  we  have  not  as  yet  the  means  of  fixins  with  certain- 
ty on  more  than  comparatively  a  small  number  of  names; 
but  a  conspiracy  for  an  invasion  from  Spain  and  a  simulta- 
neous rising  was  detected  in  1722,  which  implicated  three  or 
four  peers,  and  among  them  the  bishop  of  Rochester.  The 
evidence,  however,  though  tolerably  convincing,  being  insuf- 
ficient for  a  verdict  at  law,  it  was  thought  expedient  to  pass 
a  bill  of  pains  and  penalties  against  this  prelate,  as  well  as 
othera  against  two  of  his  accomplices.  The  proof,  besides 
many  corroborating  circumstances,  consisted  in  three  letters 
relative  to  the  conspiracy,  supposed  to  be  written  by  his  sec- 
retary Kelly,  and  appearing  to  be  dictated  by  the  bishop 
He  was  deprived  of  his  see,  and  banished  the  kingdom  for 
life.  This  met  with  strong  opposition,  not  limited  to  the 
enemies  of  the  royal  family,  and  is  open  to  the  same  objec- 
tion as  the  attainder  of  sir  John  Fenwick — the  danger  of 
setting  aside  those  precious  securities  against  a  wicked  gov- 
ernment which  the  law  of  treason  has  furnished.  As  a  vig- 
orous assertion  of  the  state's  authority  over  the  church,  we 
may  commend  the  policy  of  Atterbury's  deprivation ;  but 
perhaps  this  was  ill  purchased  by  a  mischievous  precedent 
It  is,  however,  the  last  act  of  a  violent  nature  in  anv  impor- 
tant matter  which  can  be  charged  against  the  English  leg- 
islature. 

§  26.  No  extensive  conspiracy  of  the  Jacobite  faction  seems 
ever  to  have  been  in  agitation  after  the  fall  of  Atterbury. 
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The  pretender  had  his  emissaries  perpetually  alert,  and  it  is 
understood  that  an  enormoas  mass  of  lettera  from  his  En- 
glish friends  is  in  existence  ;^  but  very  few  had  the  courage, 
or  rather  folly,  to  plunse  into  so  desperate  a  course  as  re- 
bellion. Walpole's  prudent  and  vigilant  administration,  with- 
out transgressing  the  boundaries  of  that  free  constitution  for 
which  alone  the  house  of  Brunswick  had  been  preferred,  kept 
in  check  the  disaffected.  He  wisely  sought  the  friendship 
of  cardinal  Fleury,  aware  that  no  other  power  in  Europe  than 
France  could  e^ctually  assist  the  banished  family.  After 
his  own  fall  and  the  death  of  Fleuiy,  new  combinations  of 
foreign  policy  arose ;  his  successors  returned  to  the  Austrian 
connection ;  a  war  with  France  broke  out ;  the  grandson  of 
James  IL  became  master,  for  a  moment,  of  Scotland,  and  even 
advanced  to  the  centre  of  this  peaceful  and  unprotected  king- 
dom. But  this  was  hardly  more  ignominious  to  the  govern- 
ment than  to  the  Jacobites  themselves ;  none  of  them  joined 
the  standard  of  their  pretended  sovereign ;  and  the  rebellion 
of  1745  was  conclusive,  by  its  own  temporary  success,  against 
the  possibility  of  his  restoration.  From  this  time  the  gov- 
ernment, even  when  in  search  of  pretexts  for  alarm,  could 
hardly  affect  to  dread  a  name  grown  so  contemptible  as  that 
of  the  Stuart  party.  It  survived,  however,  for  the  I'est  of 
the  reign  of  George  II.,  in  those  magnanimous  compotations 
which  had  always  been  the  best  evidence  of  its  courage  and 
fidelity. 

§  21,  Though  the  Jacobite  party  had  set  before  its  eyes 
an  object  most  dangerous  to  the  public  tranquillity,  it  ought 
to  be  admitted  that  they  were  rendered  more  numerous  and 
formidable  than  was  necessary  by  the  faults  of  the  reigning 
kings  or  of  their  ministers.  They  were  not  latterly  actuated, 
for  the  most  part  (perhaps  with  very  few  exceptions),  by  the 
slavish  principles  of  indefeasible  right,  much  less  by  those 
of  despotic  power.  Thev  had  been  so  long  in  opposition  to 
the  court,  tney  had  so  often  spoken  the  lans^uage  of  liberty, 
that  we  may  justly  believe  tncm  to  have  Ibeen  its  friends. 
It  was  the  policy  of  Walpole  to  keep  alive  the  strongest 
prejudice  in  the  mind  of  George  II.,  obstinately  retentive  of 
prejudice,  as  such  narrow  and  passionate  minds  always  are, 
against  the  whole  body  of  the  tories.  Thev  were  ill  received 
at  court,  and  generally  excluded  not  only  from  those  depart- 

•  The  Staart  Pnpera  obtaloed  fh>ra  Rome,  and  now  In  her  nuO^vty's  poetettlon, 
ftirniah  eridence  of  the  Jacobite  intrifi^ee,  and  affect  some  peraoiu  DOb  hitherto  bos- 
pected.  Lord  Mahon  has  eommanlcated  sume  information  from  these  papers  In  his 
**  History  of  Sngland.** 
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ments  of  office  which  the  dominant  party  have  a  right  to 
keep  in  their  power,  but  from  the  commission  of  the  peace, 
and  every  other  subordinate  trust  This  iliibefal  and  selfish 
course  retained  many,  no  doubt,  in  the  pretender's  camp,  who 
must  have  perceived  both  the  improbability  of  his  restora* 
tion,  and  the  difficulty  of  reconciling  it  with  the  safety  of 
our  constitution.  He  was,  indeed,  as  well  as  his  son,  far  less 
worthy  of  respect  than  the  contemporary  Brunswick  kings; 
without  absolutely  wanting  capacity  or  courage,  he  gave  the 
most  undeniable  evidence  of  his  legitimacv  by  constantly 
resisting  the  counsels  of  wise  men,  and  yielding  to  those  of 

§  nests ;  while  his  son,  the  fugitive  of  Culloden,  despised  and 
eserted  by  his  own  party,  insulted  by  the  court  of  France, 
lost  with  the  advance  of  years  even  the  respect  and  compas- 
sion which  wait  on  unceasing  misfortune,  the  last  sad  ioher- 
itance  of  the  house  of  Stuart.  But  they  were  little  known 
in  England,  and  from  unknown  princes  men  are  prone  to 
hope  much ;  if  some  could  anticipate  a  redress  of  every  evil 
from  Frederick  prince  of  Wales,  whom  they  might  discover 
to  be  destitute  of  respectable  qualities,  it  can  not  be  won- 
dei*ed  at  that  others  might  draw  equally  flattering  prognos- 
tics from  the  accession  of  Charles  Ed  ward«  It  is  almost  cer^ 
tain  that,  if  either  the  claimant  or  his  son  had  embraced  the 
protestant  religion,  and  had  also  manifested  any  superior 
strength  of  mind,  the  German  prejudices  of  the  reigning  fam- 
ily would  have  cost  them  the  throne,  as  thev  .did  the  peo? 
pie's  affections.  Jacobitism,  in  the  ff reat  majority,  was  one 
modification  of  the  spirit  of  liberty  burning  strongly  in  the 
nation  at  this  period.  It  gave  a  rallying-point  to  that  indef* 
inite  discontent  which  is  excited  by  an  ill  opinion  of  rulers, 
and  to  that  disinterested  though  ignorant  patriotism  which 
boils  up  in  youthful  minds.  The  government  in  possession 
was  hated,  not  as  usurped,  but  as  corrupt ;  the  banished  line 
was  demanded,  not  so  much  because  it  was  legitimate,  but 
because  it  was  the  fancied  means  of  redressing  grievances 
and  regenerating  the  constitution.  Such  notions  were  doubt- 
less absurd ;  but  it  is  undeniable  that  they  were  common, 
and  had  been  so  almost  from  the  Revolution.  I  speak 
only, it  will  be  observed, of  the  English  Jacobites;  in  Scot- 
land the  sentiments  of  loyalty  and  national  pride  had  a  vital 
energy,  and  the  Highland  chieftains  gave  their  blood,  as 
freely  as  their  southern  allies  did  their  wine,  for  the  cause 
of  their  ancient  kings. 

No  one  can  have  looked  in  the  most  cursory  manner  at  the 
political  writings  of  these  two  reigns,  or  at  the  debates  of 
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parliament,  without  being  struck  by  the  continual  predic- 
tions that  our  liberties  were  on  the  point  of  eittinguishment, 
or  at  least  by  apprehensions  of  their  being  endangered.  It 
might  seem  that  little  or  nothing  had  been  gained  by  the 
Reyolntion,  and  by  the  substitntion  of  an  elective  dynasty. 
The  clamorons  invectives  of  this  opposition,  combined  with 
the  subsequent  dereliction  of  avowed  principles  by  many 
among  them  when  in  power,  contributed  more  than  any  thing 
else  in  our  history  to  cast  obloquy  and  suspicion,  or  even 
ridicule,  on  the  name  and  occupation  of  patnots.  Men  of 
sordid  and  venal  characters  always  rejoice  to  generalize  so 
convenient  a  maxim  as  the  non-existence  of  public  virtue. 
It  may  not,  however,  be  improbable,  that  many  of  those  who 
took  a  pait  in  this  long  contention  were  less  insincere  than 
it  has  been  the  fashion  to  believe,  though  led  too  far  at  the 
moment  by  their  own  passions,  as  well  as  by  the  necessity 
of  coloring  highly  a  picture  meant  for  the  multitude,  and  re- 
duced afterward  to  the  usual  compromises  and  concessions, 
without  which  power  in  this  country  is  ever  unattainable. 
But  waiving  a  topic  too  generally  historical  for  the  present 
chapter,  it  will  be  worth  while  to  consider  what  sort  of 
ground  thei*e  might  be  for  some  prevalent  subjects  of  decla- 
mation ;  and  whether  the  power  of  government  had  not,  in 
several  respects,  been  a  good  deal  enhanced  since  the  begin^ 
ning  of  the  century.  By  the  power  of  government  I  mean 
not  so  much  the  pei*sonal  authority  of  the  sovereign  as  that 
of  his  ministers,  acting  perhaps  without  his  directions ; 
which,  since  the  rei^n  of  William,  is  to  be  distinguished,  if 
we  look  at  it  analytically,  from  the  monarchy  itself. 

§  28. — I.  The  most  striking  acquisition  of  power  by  the 
crown  in  the  new  model  of  government,  if  I  may  use  such 
an  expression,  is  the  permanence  of  a  regular  military  force. 
The  reader  can  not  need  to  be  reminded  that  no  army  ex- 
isted before  the  civil  war,  that  the  guards  in  the  reign  of 
Charles  11.  were  about  6000  men,  that  in  the  breathing-time 
between  the  peace  of  Ryswick  and  the  war  of  the  Spanish 
succession  the  commons  could  not  be  brought  to  keep  up 
more  than  7000  troops.  Nothing  could  be  more  repugnant 
to  the  national  prejudices  than  a  standing  army.  The  tones, 
partly  from  regard  to  the  ancient  usage  of  the  constitution, 
partly,  no  doubt,  from  a  factious  or  disaffected  spirit,  were 
unanimous  in  protesting  against  it.  The  most  disinterested 
and  zealous  lovers  of  liberty  came  with  great  suspicion  and 
I'eluctance  into  what  seemed  30  perilous  an  innovation.  But 
the  court,  afler  the  accession  of  the  house  of  Hanover,  had 
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many  reasons  for  insisting  npon  so  great  an  augmentation  of 
its  power  and  security.  It  is  remarkable  to  perceive  by  what 
stealthy  advances  this  came  on.  Two  long  wars  had  ren- 
dered the  army  a  profession  for  men  in  the  higher  and  mid- 
dling classes,  and  familiarized  the  nation  to  their  dress  and 
rank ;  it  had  achieved  great  honor  for  itself  and  the  English 
name ;  and  in  the  nature  of  mankind  the  patriotism  of  glory 
is  too  often  an  overmatch  for  that  of  liberty.  The  two  kin^ 
were  fond  of  warlike  policy,  the  second  of  war  itself;  their 
schemes,  and  those  of  their  ministers,  demanded  an  imposing 
attitnde  in  negotiation,  which  an  army,  it  was  thought,  conld 
best  give ;  the  cabinet  was  for  many  years  entangled  in  alli- 
ances, shilling  sometimes  rapidly,  but  in  each  combination  li- 
able to  produce  the  interruption  of  peace.  In  the  new  sys- 
tem which  rendered  the  houses  of  parliament  partakers  in 
the  executive  administration,  they  were  drawn  themselves 
into  the  approbation  of  every  successive  measure,  either  on 
the  propositions  of  ministers,  or,  as  often  happens  more  in- 
directly, but  hardly  less  effectually,  by  passing  a  negative  on 
those  of  their  opponents.  The  number  of  troops  for  which  a 
vote  was  annually  demanded,  after  some  variations, in  the  first 
years  of  Geoi^e  L,  was,  during  the  whole  administration  of 
Sir  Robert  Walpole,  except  when  the  state  of  Europe  excited 
some  apprehension  of  disturbance,  rather  more  than  1 7,000 
men,  independent  of  those  on  the  Irish  establishment,  but  in- 
cluding the  garrisons  of  Minorca  and  Gibraltar.  And  this 
continued  with  little  alteration  to  be  our  standing  army  in 
time  of  peace  during  the  eighteenth  century. 

This  army  was  always  understood  to  be  kept  on  foot,  as  it 
is  still  expressed  in  the  preamble  of  every  mutiny  bill,  for 
better  preserving  the  balance  of  power  in  Europe.  The  com- 
mons would  not  for  an  instant  admit  that  it  was  necessary 
as  a  permanent  force,  in  order  to  maintain  the  government 
at  home.  There  can  be  no  question,  however,  that  the  court 
saw  its  advantage  in  this  light ;  and  I  am  not  perfectly  sore 
that  some  of  the  multiplied  negotiations  on  the  continent  in 
that  age  were  not  intended  as  a  pretext  for  keeping  up  the 
army,  or  at  least  as  a  means  of  exciting  alarm  for  the  secu- 
rity of  the  established  government.  In  fact,  there  would 
have  been  rebellions  in  the  time  of  George  L,  not  only  in 
Scotland,  which  p>erhaps  could  not  otherwise  have  been  pre- 
served, but  in  many  parts  of  the  kingdom,  had  the  parliament 
adhered  with  too  pertinacious  bigotry  to  their  ancient  max- 
ims. Yet  these  had  such  influence  that  it  was  long  before 
the  army  was  admitted  by  every  one  to  be  perpetual;  and 
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I  do  not  know  that  it  has  ever  been  recognized  as  such  in 
our  statutes.  Mr.  Pnlteney,  so  late  as  1732,  a  man  neither 
disaffected  nor  deinocratical,  and  whose  views  extended  no 
further  than  a  change  of  hands,  declared  that  he  ^^  always 
had  been,  and  always  would  be,  against  a  standing  army  of 
any  kind  ;  it  was  to  him  a  temble  thing,  whether  under  the 
denomination  orparliamentary  or  any  other.  A  standing 
army  is  still  a  standing  army,  whatever  liame  it  be  called 
by ;  they  are  a  body  of  men  distinct  from  the  body  of  the 
people ;  they  are  governed  by  different  laws ;  blind  obedi- 
ence and  an  entire  submission  to  the  orders  of  their  com- 
manding officer  is  their  only  principle.  The  nations  around 
us  are  already  enslaved,  and  have  been  enslaved  by  those 
very  means ;  by  means  of  their  standing  armies  they  have 
every  one  lost  their  liberties ;  it  is,  indeed,  impossible  that 
the  liberties  of  the  people  can  be  preserved  in  any  country 
where  a  numerous  standing  army  is  kept  up." 

This  wholesome  jealousy,  though  it  did  not  prevent  what 
was  indeed,  for  many  i*easons,  not  to  be  dispensed  with,  the 
establishment  of  a  regular  force,  kept  it  withm  bounds  which 
possibly  the  administration,  if  left  to  itself,  would  have  glad- 
ly overleaped.  A  clause  in  the  mutiny  bill,  first  inserted  in 
1718,  enabling  coui*ts-martial  to  punish  mutiny  and  desertion 
with  death,  which  had  hitherto  been  only  cognisable  as  cap- 
ital offenses  by  the  civil  magistrate,  was  carried  by  a  very 
small  majority  in  both  houses.  An  act  was  passed  .in  1735, 
directing  that  no  troops  should  come  within  two  miles  of  any 
place,  except  the  capital  or  a  garrisoned  town,  during  an 
election.  A  more  impoitant  measure  was  projected  by  men 
of  independent  principles,  at  once  to  secure  the  kingdom 
against  attack,  invaded  as  it  had  been  by  rebels  in  1745,  and 
thrown  into  the  most  ignominious  panic  on  the  rumors  of  a 
French  armament  in  1756,  to  take  away  the  pretext  for  a 
large  standing  force,  and  perhaps  to  furnish  a  guaranty 
against  any  evil  purposes  to  which  in  future  times  it  might 
be  subservient,  by  the  establishment  of  a  national  militia, 
under  the  sole  authority,  indeed,  of  the  crown,  but  com- 
manded by  gentlemen  of  sufficient  estates,  and  not  liable,  ex- 
cept in  war,  to  be  marched  out  of  its  proper  county.  This 
favorite  plan,  with  some  reluctance  on  the  part  of  the  gov- 
ernment, was  adopted  in  1757. 

§  20. — n.  It  must  be  apparent  to  every  one  that  since  the 
Restoration,  and  especially  since  the  Revolution,  an  immense 

{>ower  has  been  thrown  into  the  scale  of  both  houses  of  par- 
iament,  though  practically  in  more  frequent  exercise  by  the 
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lower,  io  consequence  of  their  annual  session  daring  seTeral 
months,  and  of  their  almost  unlimited  rights  of  investigation, 
discussion,  and  advice.  But  if  the  crown  should  by  any 
means  become  secure  of  an  ascendency  in  this  assembly,  it 
is  evident  that,  although  the  prerogative,  technically  sp«ik- 
ing,  might  be  diminished,  the  power  might  be  the  same,  or 
even  possibly  more  efficacious. 

I  have  mentioned  in  the  last  chapter  both  the  provisions 
inserted  in  the  act  of  settlement,  with  the  design  of  exclud- 
ing altogether  the  possessors  of  public  office  from  the  house 
of  commons,  and  the  modifications  of  them  by  several  acts 
of  the  queen.  These  were  deemed  by  the  country  party  so 
inadequate  to  restrain  the  dependents  of  power  m>m  over- 
spreading the  benches  of  the  commons,  that  perpetual  at- 
tempts were  made  to  carry  the  exclusive  principle  to  a  fiir 
greater  length.  In  the  next  two  reigns,  if  we  can  trust  to 
the  uncontradicted  language  of  debate,  or  even  to  the  de- 
scriptions of  individuals  in  the  lists  of  each  parliament,  we 
must  conclude  that  a  very  undue  proportion  of  dependents 
on  the  favor  of  government  were  made  its  censors  and  coun- 
selors. There  was  still,  however,  so  much  left  of  an  independ- 
ent spirit,  that  bills  for  restricting  the  number  of  placemen, 
or  excluding  pensioners,  met  always  with  countenance ;  they 
were  sometimes  rejected  by  very  slight  maiorities ;  and,  after 
a  time,  sir  Robert  Walpole  found  it  expedient  to  reserve  his 
opposition  for  the  surer  field  of  the  other  house."  After  his 
fall,  it  was  imputed  with  some  justice  to  his  successors,  that 
they  shrunk  in  power  from  the  bold  reformation  which  they 
had  so  frequently  endeavored  to  effect ;  the  king  was  indig- 
nantly averse  to  all  retrenchment  of  his  power,  and  they 
wanted  probably  both  the  inclination  and  the  influence  to 
cut  off  all  corruption.  Yet  we  owe  to  this  ministry  the  place 
bill  of  1743,  which,  derided  as  it  was  at  the  time,  seems  to 
have  had  a  considerable  effect;  excluding  a  great  number 
of  inferior  officers  from  the  house  of  commons,  which  has 
never  since  contained  so  revolting  a  list  of  court  deputies  as 
it  did  in  the  age  of  Walpole. 

But  while  this  acknowledsred  influence  of  lucrative  office 

1*  By  the  act  of  S  Anne,  c.  7,  all  peraons  boldlof^  penalons  firom  ttie  crown  dnrfoK 
pleasnre  were  made  incapable  of  sitting  In  the  hooae  of  commoiM ;  which  waa  ex- 
tended by  1  Gea  I.,  c.  64^  to  thoee  who  held  them  for  any  term  of  yean.  Bat  the  dif* 
flcDlty  was  to  ascertain  the  fnct,  the  fifOTemment  refusing  inftrmation.  Mr.  Sandyt 
accordingly  proposed  a  bill  In  1730,  by  which  every  member  of  the  commons  waa  to 
take  an  oath  that  he  did  not  hold  any  anch  pension,  and  that,  in  case  of  acoeptioj; 
one,  he  would  disclose  it  to  the  house  within  fourteen  days.  This  waa  carried  by  a 
Hmall  minority  through  the  commons,  but  rejected  In  the  other  house,  which  hap- 
pened again  in  17M  and  in  1740i 
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might  be  presumed  to  operate  on  many  staunch  adherents 
of  the  actual  administration,  there  was  always  a  strong  sus- 
picion, or  rather  a  general  certainty,  of  absolute  corruption. 
The  proofs  in  single  instances  could  never,  perhaps,  be  estab- 
lished ;  which,  of  course  is  not  surprising.  But  no  one  seri- 
ously called  in  question  the  reality  of  a  systematic  distribu- 
tion of  money  by  the  crown  to  the  representatives  of  the 
people.  It  is  true  that  the  appropriation  of  supplies,  and  the 
established  course  of  the  exchequer,  render  the  greatest  part 
of  the  public  revenue  secure  from  misapplication;  but,  un- 
der the  head  of  secret-service  money,  a  very  large  sum  was 
annually  expended  without  account,  and  some  other  parts  of 
the  civil  list  were  equally  free  from  all  public  examination. 
The  committee  of  secrecy  appointed  after  the  resignation  of 
sir  Robert  Walpole  endeavored  to  elicit  some  distinct  evi- 
dence of  this  misapplication ;  but  the  obscurity  natural  to 
such  transactions,  and  the  guilty  collusion  of  subaltern  ac- 
complices, which  shrouded  themselves  in  the  protection  of 
the  law,  defeated  every  hope  of  punishment,  or  even  person- 
al disgrace.  This  practice  of  mrect  bribery  continued,  be- 
yond doubt,  long  afterward,  and  is  generally  supposed  to 
have  ceased  about  the  termination  of  the  American  war. 

§  30. — IIL  The  co-operation  of  both  houses  of  parliament 
w^ith  the  executive  government  enabled  the  latter  to  convert 
to  its  own  purpose,  what  had  often  in  former  times  been 
employed  against  it,  the  power  of  inflicting  punishment  for 
breach  of  privilege.  As  the  subject  of  parliamentary  privi- 
lege is  of  no  slight  importance,  it  will  be  convenient  to  oring 
the  whole  before  the  reader  in  a  note  at  the  close  of  this 
chapter,  distinguishing  the  power,  as  it  relates  to  offenses 
committed  by  members  of  either  house,  or  against  them  sin- 
gly, or  the  houses  of  parliament  collectively,  or  against  the 
government  and  the  public. 

§  31. — IV.  It  is  commonly  and  justly  said  that  civil  liberty 
is  not  only  consistent  with,  but  in  its  terms  implies,  the  re- 
strictive limitations  of  natural  liberty  which  are  imposed  by 
law.  But,  as  these  are  not  the  less  real  limitations  of  liber- 
ty, it  can  hardly  be  maintained  that  the  subject's  condition 
18  not  impaired  by  very  numerous  restraints  upon  his  wfTl, 
even  without  reference  to  their  expediency.  The  price  may 
be  well  paid,  but  it  is  still  a  price  that  it  costs  some  sacrifice 
to  pay.  Our  statutes  have  been  growing  in  bulk  and  multi- 
plicity with  the  regular  session  of  parliament,  and  with  the 
new  system  of  government ;  all  abounding  with  prohibitions 
and  penalties,  which  every  man  is  presumed  to  know,  but 
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which  no  man,  the  judges  themselves  incladed,  can  really 
know  with  much  exactness.  We  literary  walk  amidst  the 
snares  and  pitfalls  of  the  law.  The  very  doctrine  of  the 
more  rigid  casuists,  that  men  are  bound  in  conscience  to  ob- 
serve all  the  laws  of  their  country,  has  become  impractica- 
ble through  their  complexity  and  inconvenience ;  and  most 
of  us  are  content  to  shift  off  their  penalties  in  the  mala  pro- 
hibUa  with  as  little  scruple  as  some  feel  in  risking  those  of 
graver  offenses.  But  what  more  peculiarly  belongs  to  the 
present  subject  is  the  systematic  encroachment  upon  ancient 
constitutional  principles,  which  has  fOr  a  long  time  been 
made  through  new  enactments,  proceeding  fit>m  the  crown, 
chiefly  in  respect  to  the  revenue."  These  may  be  traced, 
indeed,  in  the  statute-book,  at  least  as  high  as  the  Restora- 
tion, and  really  began  in  the  arbitrary  times  of  revolution 
which  preceded  it.  They  have,  however,  been  gradually  ex- 
tended along  with  the  public  burdens,  and  as  the  severity 
of  these  has  prompted  fresh  artifices  of  evasion.  It  would 
be  curious,  but  not  within  the  scope  of  this  work,  to  analyze 
our  immense  fiscal  law,  and  to  trace  the  history  of  its  inno- 
vations. These  consist  partly  in  taking  away  the  cognizance 
of  offenses  against  the  revenue  from  juries,  whose  partiality 
in. such  cases  there  was  in  truth  much  reason  to  apprehend, 
and  vesting  it  either  in  commissioners  of  the  revenne  itself 
or  in  magistrates ;  partly  in  anomalous  and  somewhat  arbi- 
trary powers  with  regard  to  the  collection ;  partly  in  devia- 
tions from  the  established  rules  of  pleading  and  evidence, 
by  throwing  on  the  accused  party  in  fiscal  causes  the  bur- 
den of  provmg  his  innocence,  or  by  superseding  the  necessi- 
ty of  rigorous  proof  as  to  matters  wherein  it  is  ordinarily  re- 
quired ;  and  partly  in  shielding  the  officers  of  the  crown,  as 
far  as  possible,  from  their  responsibility  for  illegal  actions, 
bv  permitting  special  circumstances  of  justification  to  be 
given  in  evidence  without  being  pleaded,  or  by  throwing 
impediments  of  various  kinds  in  the  way  of  the  prosecutor, 
or  by  subjecting  him  to  unusual  costs  in  the  event  of  defeat 
These  restraints  upon  personal  liberty,  and,  what  is  worse, 
these  endeavors,  as  they  seem,  to  prevent  the  fair  adminis- 
tration of  justice  between  the  crown  and  the  subject,  have 

>i  Among  tlie  modem  statotea  which  haTo  atreDgthened  Uie  handa  of  the  ezecothre 
power,  we  ahoald  mention  the  riot  act,  1  Geo^  L,  atat  <,  c.  S,  whereby  all  penon  ta- 
mnltaonaly  aaeembled  to  the  distnrhanoe  of  the  public  peace,  and  not  diapenio|[ 
within  one  honr  after  proclamation  made  by  a  aingle  magiatrate,  are  made  gailty  of 
a  capital  felony.  I  am  by  no  means  oontroverting  the  expediency  of  thia  law;  bnt, 
especially  when  combined  with  the  prompt  aid  of  a  military  force,  it  is  sarely  a  com- 
pensation for  mach  that  may  seem  to  have  been  thrown  into  the  popular  scale. 
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in  general,  more  especially  in  modern  times,  excited  little 
regard  as  they  have  passed  through  the  hoases  of  parlia- 
ment A  sad  necessity  has  overruled  the  maxims  of  ancient 
law^ ;  nor  is  it  my  business  to  censure  our  fiscal  code,  but  to 
point  out  that  it  is  to  be  counted  as  a  set-off  against  the  ad- 
vantages of  the  Revolution,  and  has  in  fact  diminished  the 
freedom  and  justice  which  we  claim  for  pur  polity ;  and  that 
its  provisions  have  sometimes  gone  so  far  as  to  give  alarm 
to  not  very  susceptible  minds,  may  be  shown  from  a  remark- 
able debate  in  the  year  1737.  A  bill  having  been  brought 
in  by  the  ministera  to  prevent  smuggling,  which  contained 
some  unusual  clauses,  it  was  strongly  opposed,  among  other 
peers,  by  lord-chancellor  Talbot  himself,  of  course  in  tne  cab- 
inet, and  by  lord  Hardwicke,  then  chief-justice,  a  i^egularly- 
bred  crown  lawyer,  and  in  his  whole  life  disposed  to  hold 
very  high  the  authority  of  government.  They  objected  to  a 
clause  subjecting  any  three  persons  traveling  with  arms  tP 
the  penalty  of  transportation,  on  proof  by  two  witnesses 
that  their  intention  was  to  assist  in  the  clandestine  landing 
or  can'ying  away  prohibited  or  uncustomed  goods.  The 
clause,  It  was  contended,  was  repugnant  to  all  the  maxims 
of  free  government.  Ko  presumption  of  a  crime  could  be 
drawn  from  the  mere  wearing  of  arms ;  and  therefore  the 
admitting  of  witnesses  to  prove  that  any  of  these  men  were 
armed  in  order  to  assist  in  smuggling,  would  be  the  admit- 
ting of  witnesses  to  prove  an  intention  which  was  incon- 
sistent with  the  whole  tenor  of  our  laws.  They  objected  to 
another  provision,  subjecting  a  party  against  whom  informa- 
tion should  be  given  that  he  intended  to  assist  in  smuggling, 
to  imprisonment  without  bail,  though  the  offense  itselt  were 
in  its  nature  bailable ;  to  another  which  made  informations 
for  assault  upon  officers  of  the  revenue  triable  in  any  county 
in  England ;  and  to  a  yet  more  startling  protection  thrown 
round  the  same  favored  class,  that  the  magistrates  should  be 
bound  to  admit  them  to  bail  on  charges  of  killingor  wound- 
ing any  one  in  the  execution  of  their  duty.  The  bill  it- 
self was  carried  with  no  great  majority ;  and  the  provisions 
subsist  at  this  day,  or  perhaps  have  received  a  further  ex- 
tension. 

It  will  thus  appear  to  every  man  who  tak^s  a  comprehen- 
sive view  of  our  constitutional  history,  that  the  executive 
government,  though  shorn  of  its  lustre,  has  not  lost  so  much 
of  its  real  efficacy  by  the  consequences  of  the  Revolution  as 
is  often  supposed — at  least  that  with  a  regular  army  to  put 
down  insurrection,  and  an  influence  sufficient  to  obtain  fresh 

27 
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Btatates  of  reBtriction,  if  such  should  ever  be  deemed  neces- 
sary, it  is  not  exposed,  in  the  ordinary  coarse  of  affairs,  to 
any  serious  hazard.  But  we  must  here  distinguish  the  ex- 
ecutive government,  using  that  word  in  its  largest  sense,  from 
the  crown  itself,  or  the  personal  authority  of  the  sovereign : 
this  is  a  matter  of  rather  delicate  inquiry,  but  too  material  to 
be  passed  by. 

§  32.  The  real  power  of  the  prince,  in  the  most  despotic 
monarchy,  must  have  its  limits  from  nature,  and  bear  some 
proportion  to  his  courage,  his  activity,  and  his  intellect.  The 
tyrants  of  the  East  become  puppets  or  slaves  of  their  viziers, 
or  it  turns  to  a  game  of  cunning,  wherein  the  winner  is  he 
who  shall  succeed  in  tying  the  bowstring  round  the  other's 
neck.  After  some  ages  of  feeble  mouarchs,  the  titular  roy- 
altv  is  found  wholly  separated  from  the  power  of  command, 
and  glides  on  to  posterity  in  its  languid  channel  till  some 
luurper  or  conqueror  stops  up  the  stream  forever.  In  the 
civilized  kingdoms  of  Europe,  those  very  institutions  which 
secure  the  permanence  of  royal  families,  and  afford  them  a 
guaranty  against  manifest  subjection  to  a  minister,  take  gen- 
erally out  of  the  hands  of  the  soverei^  the  practical  govern- 
ment of  his  people.  Unless  his  capacities  are  above  the  level 
of  ordinary  kings,  he  must  repose  on  the  wisdom  and  dili- 
gence of  the  statesmen  he  employs,  with  the  sacrifice,  per- 
haps, of  his  own  prepossessions  in  policy,  and  against  the 
bent  of  his  personal  affections.  The  power  of  a  king  of  En- 
gland is  not  to  be  compared  with  an  ideal  absoluteness,  but 
with  that  which  could  oe  enjoyed  in  the  actual  state  of  so- 
ciety by  the  same  person  in  a  less  bounded  monarchy. 

The  descendants  of  William  the  Conqueror  on  the  English 
throne,  down  to  the  end  of  the  seventeenth  century,  have 
been  a  good  deal  above  the  average  in  those  qualities  which 
enable,  or  at  least  induce,  kings  to  take  on  themselves  a  large 
share  of  the  public  administration,  as  will  appear  by  compar- 
ing their  line  with  that  of  the  house  of  Capet,  or  perhaps 
most  others  during  an  equal  period.  Without  going  further 
back,  we  know  that  Henry  Vlt,  Henry  VHL,  Elizabeth,  the 
four  kings  of  the  house  of  Stuait,  though  not  always  with  as 
much  ability  as  diligence,  were  the  master-movers  of  their 
own  policy,  not  very  susceptible  of  advice,  and  always  suffi- 
ciently acquainted  with  the  details  of  government  to  act  with- 
out it.  This  was  eminently  the  case  also  with  William  HI., 
who  was  truly  his  own  minister,  and  much  better  fitted  for 
that  ofiice  than  those  who  served  him.  The  king,  according 
to  our  constitution,  is  supposed  to  be  present  in  council,  ana 


Anmb,  Geo.  I.  &  IL  OF  THE  CROWN.  627 

was  in  fact  usually,  or  very  frequently,  present,  so  long  as  the 
council  remained  as  a  deliberative  body  for  matters  ofdomes- 
tic  and  foreign  policy;  but  when  a  junto  or  cabinet  came  to 
supersede  that  ancient  and  responsible  body,  the  king  him* 
self  ceased  to  preside,  and  received  their  aavice  separately, 
according  to  their  respective  functions  of  treasurer,  secretary, 
or  chancellor,  or  that  of  the  whole  cabinet  through  one  of  its 
leading  members.  This  change,  however,  was  gradual ;  for 
cabinet  councils  were  sometimes  held  in  the  presence  of  Wil- 
liam and  Anne,  to  which  other  councilors,  not  strictly  of  that 
select  number,  were  occasionally  summoned. 

But  on  the  accession  of  the  house  of  Hanover  this  personal 
superintendence  of  the  sovereign  necessarily  came  to  an  end. 
The  fact  is  hardly  credible  that  George  I.,  being  incapable 
of  speaking  English,  as  sir  Robert  Walpole  was  of  convers- 
ing in  French,  the  monarch  and  his  minister  held  discourse 
with  each  other  in  Latin,  It  is  impossible  that,  with  so  de- 
fective a  means  of  communication  (for  Walpole,  though  by 
no  means  an  illiterate  man,  can  not  be  supposed  to  have 
spoken  readily  a  language  very  little  familiar  in  this  coun- 
try), George  could  have  obtained  much  insight  into  his  do- 
mestic affairs,  or  been  much  acquainted  with  the  characters 
of  his  subjects.  We  know,  in  truth,  that  he  nearly  aban- 
doned the  consideration  of  both,  and  trusted  his  ministers 
with  the  entire  management  of  this  kingdom,  content  to  em- 
ploy its  great  name  for  the  promotion  of  his  electoral  inter- 
ests. This  continued  in  a  less  degree  to  be  the  case  with  bis 
son,  who,  though  better  acquainted  with  the  language  and 
circumstances  of  Great  Britain,  and  more  jealous  of  his  pre- 
rogative, was  conscious  of  his  incapacity  to  determine  on 
matters  of  domestic  government,  and  res^ved  almost  his 
whole  attention  for  the  politics  of  Germany. 

§  33.  The  broad  distinctions  of  party  contributed  to  weak- 
en the  real  supremacy  of  the  sovereign.  It  had  been  usual 
before  the  Revolution,  and  in  the  two  succeeding  reigns,  to 
select  ministers  individually  at  discretion ;  and,  though  some 
might  hold  themselves  at  liberty  to  decline  office,  it  was  by 
no  means  deemed  a  point  of  honor  and  fidelity  to  do  so. 
Hence  men  in  the  possession'  of  high  posts  had  no  strong 
bond  of  union,  and  irequently  took  opposite  sides  on  public 
measures  of  no  light  moment.  The  queen  particularly  was 
always  l^^ath  to  discard  a  servant  on  account  of  bis  vote  in 
parliament — ^a  conduct  generous,  perhaps,  but  feeble,  incon- 
venient, when  carried  to  such  excess,  in  our  constitution,  and 
in  effect  holding  out  a  reward  to  ingratitude  and  treachery. 
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Bat  the  whigs  having  come  ezclasively  into  office  under  tbe 
line  of  Hanover  (which,  as  I  have  elsewhere  observed,  was 
inevitable),  formed  a  sort  of  phalanx  which  the  crown  was 
not  always  able  to  break,  and  which^  never  coald  have  been 
broken,  but  for  that  internal  force  of  repulsion  by  which  per- 
sonal cupidity  and  ambition  are  ever  tending  to  separate  tbe 
elements  of  ractions.  It  became  the  point  of  honor  among 
public  men  to  fight  uniformly  under  the  same  banner,  thongh 
not,  perhaps,  for  the  same  cause — if  indeed  there  was  any 
cause  really  fought  for  but  the  advancement  of  a  party.  In 
this  preference  of  certain  denominations,  or  of  certain  lead- 
ers, to  the  real  principles  which  ought  to  be  the  basis  of 
political  consistency,  there  was  an  evident  deviation  from 
the  true  standard  of  public  virtue ;  but  the  ignominy  at- 
tached to  the  dereliction  of  friends  for  the  sake  of  emolo- 
ment,  thopgh  it  was  every  day  incurred,  mast  have  tended 
s^raduatl^  to  purify  the  general  character  of  parliament 
Meanwhile  the  crown  lost  all  that  party  attachments  gained 
— ^a  truth  indisputable  on  reflection,  though,  while  the  crown 
and  the  party  in  power  act  in  the  same  direction,  the  relative 
efficiency  of  the  two  forces  is  not  immediately  estimated. 
It  was  seen,  however,  very  manifestly  in  the  year  1746,  when, 
after  long  bickering  between  the  Felhams  and  lord  Gran- 
ville, the  king's  favorite  minister,  the  former,  in  conjanction 
with  a  majority  of  the  cabinet,  threw  up  their  offices,  and 
compelled  the  king,  afler  an  abortive  effort  at  a  new  admin- 
istration, to  sacrifice  his  favorite,  and  replace  those  in  power 
whom  he  could  not  exclude  from  it.  The  same  took  place 
in  a  later  period  of  his  reign,  when,  afler  many  struggles,  be 
submitted  to  the  ascendency  of  Mr.  Pitt 

It  seems  diffioiilt  for  any  king  of  England,  however  con- 
scientiously observant  of  the  lawful  rights  of  his  subjects, 
and  of  the  limitations  they  impose  on  his  prerogative,  to 
rest  always  very  content  with  this  practical  condition  of  tbe 
monarchy.  The  choice  of  his  councilors,  the  conduct  of  gov- 
ernment, are  intrusted,  he  will  be  told,  by  the  constitution 
to  his  sole  pleasure ;  yet  both  as  to  the  one  and  the  other  he 
finds  a  perpetual  disposition  tp  restrain  his  exercise  of  pow- 
er; and  though  it  is  easy  to  demonstrate  that  the  public 
good  is  far  better  promoted  by  the  virtual  control  of  parlia- 
ment and  the  nation  over  the  whole  executive  government 
than  by  adhering  to  the  letter  of  the  constitution^t  is  not 
to  be  expected  that  the  argument  will  be  conclusive  to  a 
royal  understanding.  Hence  he  may  be  tempted  to  play 
rather  a  petty  game,  and  endeavor  to  regain,  by  intrigue 
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and  insincerity,  that  power  of  acting  by  his  own  will  which 
he  thinks  unfairly  wrested  from  him.  A  king  of  England, 
in  the  calculations  of  politics,  is  little  more  than  one  among 
the  public  men  of  the  day — taller  indeed,  like  Saul  or  Agar 
memnon,  by  the  head  and  shoulders,  and  therefore  with  no 
slight  advantages  in  the  scramble,  but  not  a  match  for  the 
many  unlesa  he  can  bring  some  dexterity  to  second  his 
strength,  and  make  the  best  of  the  self-interest  and  animosi- 
ties of  those  with  whom  he  has  to  deal ;  and  of  this  there 
will  generally  be  so  much  that  in  the  lon^  run  he  will  be 
found  to  succeed  in  the  greater  part  of  his  desires :  thus 
George  L  and  George  IL,  in  whom  the  personar  authonty 
seems  to  have  been  at  the  lowest  point  it  has  ever  reached, 
drew  their  ministers,  not  always  willingly,  into  that  course 
of  continental  politics  which  was  supposed  to  serve  the  pur- 
poses of  Hanover  far  better  than  of  England.  It  is  well 
known  that  the  Walpoles  and  the  Pelhams  condemned  in 
private  this  excessive  predilection  of  their  masters  for  their 
native  country,  which  alone  could  endanger  their  English 
throne;  yet  after  the  two  latter  brothers  had  inveighed 
against  lord  Granville,  and  driven  him  out  of  power  for  sec- 
onding the  kind's  pertinacity  in  continuing  the  war  of  1 743, 
they  went  on  themselves  in  the  same  track  for  at  least  two 
years,  to  the  imminent  hazard  of  losing  forever  the  Low 
Countries  and  Holland,  if  the  French  government,  so  indis- 
criminately charged  with  ambition,  had  not  displayed  ex- 
traordinary moderation  at  the  treaty  of  Aix  -  la  -  Chapelle. 
The  twelve  years  that  ensued  gave  more  abundant  proofs 
of  the  snbmissiveness  with  which  the  schemes  of  George  U. 
for  the  good  of  Hanover  were  received  by  his  ministers, 
though  not  by  his  people ;  but  the  most  striking  instance  of 
all  is  the  abandonment  by  Mr.  Pitt  himself  of  all  his  former 
professions  in  pouring  troops  into  Germany.  I  do  not  in- 
quire whether  a  sense  of  national  honor  might  not  render 
some  of  these  measurea  justifiable,  though  none  of  them  were 
advantageous ;  but  it  is  certain  that  the  strong  bent  of  the 
king's  partiality  forced  them  on  against  the  repugnance  of 
most  statesmen,  as  well  as  of  the  great  majonty  in  parlia- 
ment and  out  of  it. 

Comparatively,  however,  with  the  state  of  prerogative  be- 
foVe  the  Revolution,  we  can  hardly  dispute  that  there  has 
been  a  systematic  diminution  of  the  reigning  prince's  con- 
trol, which,  though  it  may  be  compensated  or  concealed  in 
ordinary  times  by  the  general  inflnenbe  of  the  executive  ad- 
ministration, is  of  material  importance  in  a  constitutional 
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light  Independently  of  other  consequences,  which  might  be 
pointed  out  as  probable  or  contingent,  it  affords  a  real  secu- 
rity  against  endeavors  by  the  crown  to  subvert  or  essential- 
ly impair  the  other  parts  of  our  government ;  for  though  a 
lung  majr  believe  himself  and  his  posterity  to  be  interested 
in  obtaining  arbitrary  power,  it  is  far  less  likely  that  a  min- 
ister should  desire  to  do  so.  I  mean  arbitrary,  not  in  relation 
to  temporary  or  partial  abridgments  of  the  subject's  liberty, 
but  to  suchprdjects  as  Charles  L  and  James  IL  attempted  to 
execute.  What,  indeed,  might  be  effected  by  a  king  at  once 
able,  active,  popular,  and  ambitious,  should  such  ever  unfor- 
tunately appear  in  this  country,  it  is  not  easy  to  predict; 
certainly  his  reign  would  be  dangerous,  on  one  side  or  other, 
to  the  present  balance  of  the  constitution.  But  against  this 
contingent  evil,  or  the  far  more  probable  encroachments  of 
ministers,  which,  though  not  going  the  full  length  of  despot- 
ic power,  might  slowly  undermine  and  contract  the  rights  of 
the  people,  no  positive  statutes  can  be  devised  so  effectual  as 
the  vigilance  of  the  people  themselves,  and  their  increased 
means  of  knowing  and  estimating  the  measures  of  their  gov- 
ernment. 

§  34.  The  publication  of  regular  newspapers,  not  merely 
designed  for  the  communication  of  intelligence,  but  for  the 
discussion  of  political  topics,  may  be  referred  to  the  latter 
part  of  the  reign  of  Anne,  when  they  obtained  great  circula- 
tion, and  became  the  accredited  organs  of  different  factions ^* 
The  tory  ministera  were  annoyed  at  the  vivacity  of  the  press, 
both  in  periodical  and  other  writings,  which  led  to  a  stamp 
duty,  intended  chiefly  to  diminish  their  number,  and  was 
nearly  producing  more  pernicious  restrictions,  such  as  renew- 
ing the  licensing:  act,  or  compelling  authora  to  acknowledge 
their  names.  These,  however,  did  not  take  place,  and  the 
government  more  honorably  coped  with  their  adversaries  in 
the  same  warfare ;  nor,  with  Swift  and  Bolingbroke  on  their 
side,  could  they  require,  except,  indeed,  throush  the  badness 
of  their  cause,  any  aid  from  the  arm  of  power. 

i>  Upon  examination  of  the  valuable  eeriefl  of  newspapers  in  the  Britleh  Mosemn, 
I  And  very  little  expression  t>f  political  feelings  till  1710,  after  the  trial  of  Sachererell, 
and  change  of  ministry.  The  Daily  Courant  and  Postman  then  begin  to  attack  the 
Jacobites,  and  the  Post-boy  the  dissenters.  But  these  newspapers  were  less  impoir- 
tant  than  the  periodical  sheets,  such  as  the  Staminer  and  Medley,  which  were  s<MIy 
devoted  to  party  controversy. 

1*  BolIiigbroke*s  letter  to  the  Examiner,  in  1710,  excited  so  much  attention  that  it 
was  answered  by  lord  Cowper,  then  chancellor,  in  a  letter  to  the  Tattler. — Somen 
Tracts,  xiii.,  75 ;  where  sir  Walter  Scott  Jnstly  observes,  that  the  flict  of  two  sach 
statesmen  becoming  the  correspondents  of  periodical  pnblicationa  shows  the  infln- 
ence  they  mnst  have  acquired  over  the  pnbllc  mind. 
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In  a  single  hour  these  two  great  masters  of  langaage  were 
changed  from  advocates  of  the  crown  to  tribanes  of  the  peo- 
ple ;  both  more  distingaished  as  writers  in  this  altered  scene 
of  their  fortunes,  and  certainly  among  the  first  political  com- 
batants with  the  weapons  of  the  press  whom  the  world  has 
ever  known.  Bolin^broke's  influence  was  of  course  greater 
in  England ;  jtnd,  with  all  the  signal  faults  of  his  public  char- 
acter, with  all  the  factiousness  which  dictated  most  of  his 
writings,  and  the  indefinite  declamation  or  shallow  reasoning 
which  they  frequently  display,  they  have  merits  not  always 
sufficiently  acknowledged.  He  seems  first  to  have  made  the 
tories  reject  their  old  tenets  of  exalted  prerogative  and  he- 
reditary right,  and  scorn  the  high-church  theories  which  they 
had  maintained  under  William  and  Anne.  His  ^*  Disserta- 
tion on  Parties,"'  and  ^^  Letters  on  the  History  of  England," 
are  in  fact  written  on  whi^  principles  (if  I  know  what  is 
meant  by  that  name),  in  their  general  tendency ;  however  a 
politician,  who  had  always  some  particular  end  in  view,  may 
nave  fallen  into  several  inconsistencies.*^  The  same  charac- 
ter is  due  to  the  ^'  Craftsman,"  and  to  most  of  the  tempora- 
ry pamphlets  directed  against  sir  Robert  Walpole.  They 
teemed,  it  is  true,  with  exaggerated  declamations  on  the  side 
of  liberty ;  but  tnat  was  the  side  they  took ;  it  was  to  gen- 
erous prejudices  they  appealed,  nor  did  they  ever  advert  to 
the  times  before  the  Kevolution  but  with  contempt  or  abhoi^- 
rence.  Libels  thei*e  were,  indeed,  of  a  different  class,  proceed- 
ing from  the  Jacobite  school ;  but  these  obtained  little  re- 
gard ;  the  Jacobites  themselves,  or  such  as  affected  to  be  so, 
having  moi*e  frequently  espoused  that  cause  from  a  sense  of 
dissatisfaction  with  the  conduct  of  the  reigning  family*  than 
from  much  regard  to  the  pretensions  of  the  other.  Upon 
the  whole  matter,  it  must  be  evident  to  every  person  who  is 
at  all  convereant  with  the  publications  of  Greorge  n.'s  reign, 
with  the  poems,  the  novels,  the  essays,  and  almost  all  the  lit- 
erature of  the  time,  that  what  are  called  the  popular  or  lib- 
eral doctrines  of  government  were  decidedly  prevalent.  The 
supporters  themselves  of  the  Walpole  and  I^elh^m  adminis- 
trations, though  professedly  whigs,  and  tenacious  of  Revoln-^ 
tion  principles,  made  complaints,  both  in  parliament  and  in 
pamphlets,  of  the  democratical  spirit,  the  insubordination  to 
authority,  the  tendency  to  republican  sentiments,  which  they 
alleged  to  have  gained  ground  among  the  people.    It  is  cer- 

>«  "A  king  of  Great  Britain,**  he  says  in  his  seTenlli  Letter  on  the  History  of 
England,  *Mb  that  ftnpreme  magistrate  who  has  a  negative  voice  in  the  leglslatare.** 
This  was  In  1781.    Nothing  can  be  more  nnlike  the  original  tone  of  toryism. 
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tain  that  the  tone  of  popular  opinion  gave  some  coantenaDee 
to  these  assertions,  though  much  exaggerated,  in  order  to 
create  alarm  in  the  anstocratical  classes,  and  fumbh  argu- 
ments against  redress  of  abuses. 

§  35.  The  two  houses  of  parliament  are  supposed  to  de- 
liberate with  closed  doorai  It  is  always  compet«it  for  any 
one  member  to  insist  that  strangers  be  excluded;  not  on 
any  special  ground,  but  by  merdy  enforcing  the  standinz 
order  for  that  purpose.  It  has  been  several  times  resolvra 
that  it  is  a  high  breach  of  privilege  to  publish  any  speeches 
or  proceedings  of  the  commons ;  though  they  have  since  di- 
rected their  own  votes  and  resolutions  to  be  printed.  Mauy 
persons  have  been  punished  by  commitment  tor  this  offi&nse ; 
and  it  is  still  highly  irregular,  in  any  debate,  to  allude  to  the 
reports  in  newspapers,  except  for  the  purpose  of  animad vert- 
ing on  the  breach  of  priviWe.  Notwithstanding  this  pre- 
tended strictness,  notices  of  the  more  interesting  discussiODB 
were  frequently  made  public ;  and  entire  speeches  were  some- 
times circulated  by  those  who  had  sought  popularity  in  de- 
livering them.  After  the  accession  of  Greorge  L  we  find  a 
pretty  regular  account  of  debates  in  an  annual  publication, 
^  Boyer's  Historical  Register,''  which  was  continued  to  the 
year  1737.*  They  were  afterward  published  monthly,  and 
much  more  at  length,  in  the  London  and  the  Crenikma/Ci 
Magazbies;  the  latter,  as  is  well  known,  improved  by  the  nen 
of  Johnson,  yet  not  so  as  to  lose  by  any  means  the  leadmg 
scope  of  the  arguments.  It  follows,  of  course,  that  the  re- 
striction upon  the  presence  of  strangers  had  been  almost  en- 
tirely dispensed  with.  A  transparent  veil  was  thrown  over 
this  innovation  by  disguising  the  names  of  the  speakers,  or 
more  commonly  by  printing  only  initial  and  final  letters. 
This  ridiculous  affectation  of  concealment  was  extended  to 
many  other  words  in  political  writings,  and  had  not  wholly 
ceased  in  the  American  war. 

It  is  almost  impossible  to  overrate  the  value  of  this  r^n- 
lar  publication  of  proceedings  in  parliament,  carried  as  it  has 
been  in  our  ,own  time  to  nearly  as  great  copiousness  and  ac- 
tx^uracy  as  is  probably  attainable.  It  tends  manifestly  and 
powerfully  to  keep  within  bounds  the  supineness  and  negli- 
gence, the  partiality  and  corruption,  to  which  every  parlia- 
ment, either  from  the  nature  of  its  composition  or  the  frailty 
of  mankind,  must  more  or  less  be  liable.  Perhaps  the  con- 
stitution would  not  have  stood  so  long,  or  rather  would  have 
stood  like  a  useless  and  untenanted  mansion,  if  this  unlawful 
means  had  not  kept  up  a  perpetual  intercourse,  a  reciproci- 
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ty  of  iDflneDce,  between  the  parliament  and  the  peopW.  A 
stream  of  fresh  air,  boisterous,  perhaps,  sometimes  as  the 
winds  of  the  north,  yet  as  healthy  and  invigorating,  flows  in 
to  renovate  the  stagnant  atmosphere,  and  to  prevent  that 
malaria  which  self-interest  and  oligarchical  exclusiveness  are 
always  tending  to  generate.  Nor  has  its  importance  been 
less  perceptible  in  affording  the  means  of  vindicating  the 
measures  of  government,  and  securing  to  them,  when  just 
and  reasonable,  the  approbation  of  the  majority  among  the 
middle  ranks,  whose  weight  in  the  scale  has  been  gradually 
increasing  during  the  last  and  present  centuries. 

§  36.  This  augmentation  of  the  democratical  influence, 
using  that  term  as  applied  to  the  commercial  and  industrious 
classes  in  contradistmction  to  the  territorial  aristocracy,  was 
the  slow  but  certain  effect  of  accumulated  wealth  and  dif- 
fused knowledge,  acting,  however,  on  the  traditional  notions 
of  freedom  and  equality  which  had  ever  prevailed  in  the  En- 
glish people.  The  nation,  exhausted  by  the  long  wars  of 
William  and  Anne,  recovered  strength  in  thirty  years  of 
peace  that  ensued ;  and  in  that  period,  especially  under  the 
prudent  rule  of  Walpole,  the  seeds  of  our  commercial  great- 
ness were  gradually  ripened.  It  was  evidently  the  most 
prosperous  season  that  England  had  ever  expenenced;  and 
the  progression,  though  slow,  being  uniform,  the  i*eign,  per- 
haps, of  George  II.  might  not  disadvantageously  be  com- 
pared, for  the  real  happiness  of  the  community,  with  that 
more  brilliant  but  uncertain  and  oscillatory  condition  which 
has  ensued.  A  distinguished  writer  has  observed  that  the 
laborer's  wages  have  never,  at  least  for  many  ages,  command- 
ed so  large  a  portion  of  subsistence  as  in  this  part  of  the 
eighteenth  century."  The  public  debt,  though  it  excited 
alarms,  from  its  magnitude,  at  which  we  are  now  accustomed 
to  smile,  and  though  too  little  care  was  taken  for  redeeming 
it,  did  not  press  very  heavily  on  the  nation,  as  the  low  rate 
of  interest  evinces,  the  government  securities  at  three  per 
cent  having  generally  stood  above  par.  In  the  war  of  1743, 
which,  fi-om  the  selfish  practice  of  relying  wholly  on  loans, 
did  not  much  retard  the  immediate  aavance  of  the  country, 
and  still  more  after  the  peace  of  Aix-la-Chapelle,  a  striking 
increase  of  wealth  became  perceptible.  This  was  shown  in 
one  circumstance  directly  affecting  the  character  of  the  con- 
stitution. The  smaller  boroughs,  which  had  been  from  the 
earliest  titne  under  the  command  of  neighboring  peers  and 
gentlemen,  or  sometimes  of  the  crown,  were  attempted  by 

»  Mnltbiw,  **  Principles  of  Political  Economy**  (1820),  p.  879. 
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rich  ^pitalists,  with  no  other  connection  or  recommeDda- 
tion  than  one  which  is  generally  safficient.  The  election  of 
strangers  by  boroughs,  and  its  natural  concomitant,  bribery, 
had  begun  to  excite  complaint  by  their  increasing  frequency, 
as  early  as  the  reign  of  George  1,  and  led  to  the  act  render- 
ing elections  void,  and  inflicting  severe  penalties  for  bribery, 
in  1728.  But  in  the  general  election  of  1747  much  more  of 
it  took  place  than  ever  before.  Though  the  prevalence  of 
bribery  is  attested  by  the  statute-book  and  the  journals  of 
parliament  from  the  Revolution,  it  seems  not  to  have  broken 
down  all  flood-gates  till  near  the  end  of  the  reign  of  George 
IL  But  the  sale  of  seats  in  parliament,  like  any  other  trans- 
ferable property,  is  never  mentioned  in  any  book  that  I  re- 
member to  have  seen  of  an  earlier  date  than  1760.  We  may 
dispense,  therefore,  with  the  inquiry  in  what  manner  this  ex- 
traordinarj^  traffic  has  aflected  the  constitution,  obsendng 
only  that  its  influence  must  have  tended  to  counteract  that 
of  the  territorial  aristocracy,  which  is  still  sufficiently  pre- 
dominant. The  country  gentlemen,  who  claimed  to  them- 
selves a  character  of  more  independence  and  patriotism  than 
could  be  found  in  any  other  class,  had  long  endeavored  to 
protect  their  ascendency  by  excluding  the  rest  of  the  com- 
munity from  parliament.  This  was  the  principle  of  the  bill 
which,  after  being  frequently  attempted,  passed  into  a  law 
during  the  tory  admmistration  of  Anne,  requiring  every 
member  of  the  commons,  except  those  for  the  universities,  to 
possess,  as  a  qualification  for  his  seat,  a  landed  estate,  above 
all  incumbrances,  of  £300  a  year."  By  a  later  act  of  George 
n.,  with  which  it  was  thought  expedient  bv  the  government 
of  the  day  to  gratify  the  landed  interest,  this  property  must 
be  stated  on  oath  by  every  member  on  taking  his  seat,  and, 
if,  required,  at  his  election,"  This  law  has  been  repealed  in 
the  present  reign. 

i«9Aiuie,c6w  "88aeo.IL,c.2a 
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NOTE  TO  CHAPTER  XVI. 


PUNISHMENT  FOR  BREACH  OP 
PRIVILEGE  IN  PARLIAMENT. 

1.  It  has  been  the  conBtant  practice  of 
the  hooae  of  commons  to  repress  disorder- 
ly or  Indecent  behavior  by  a  oensare  de- 
Hvered  through  the  speaker.  Instances 
of  this  are  even  noticed  in  the  Journals 
nnder  Edward  VI.  and  Mary ;  and  it  is,  in 
fact,  essential  to  the  regnlar  proceedings 
of  any  assembly.  In  the  former  reign  they 
also  committed  one  of  their  members  to 
the  Tower.  Bnt  in  the  fomons  case  of 
Arthnr  Hall,  in  1681,  they  established  the 
iirst  precedeot  of  punishing  one  of  their 
own  body  for  a  printed  libel  derogatory 
to  them  as  a  part  of  the  legislature;  and 
they  inflicted  the  threefold  penalty  of  im- 
prisonment, fine,  and  expulsion.  From 
this  time  forth  it  was  understood  to  be 
the  law  and  usage  of  parliament  that  the 
commons  might  commit  to  prison  any  one 
of  their  members  for  misconduct  In  the 
house,  or  relating  to  it.*  The  right  of  im- 
poeing  a  flue  was  very  rarely  asserted  af- 
ter the  instance  bf  Hall.  Bnt  that  of  ex- 
pulsion, no  earlier  precedent  whereof  has 
been  recorded,  became  as  indubitable  as 
frequent  and  unquestioned  usage  could 
render  it  It  was  carried  to  a  great  excess 
by  the  long  parliament,  and  again  in  the 
year  1680i  These,  however,  were  times  of 
extreme  violence ;  and  the  prevailing  Ac- 
tion had  an  apology  in  the  designs  of  the 
court,  which  required  an  energy  beyond 
the  law  to  counteract  them.  The  otfenses, 
tock,  which  the  whlgs  thus  punished  in 
1680,  were  in  their  effect  against  the  power 
and  even  existence  of  parliament.  The 
privilege  was  far  more  unwarrantably  ex- 
erted by  the  opposite  party  In  1714,  against 
sir  Richard  Steele,  expelled  the  house  for 
writing  **Tbe  Crisis,**  a  pamphlet  reflect- 
ing on  the  ministry.  This  was,  perhaps, 
the  flrst  instance  wherein  the  house  of 
commons  so  identifled  itself  with  the  ex- 
ecutive administration,  independently  of 
tbe  sovereign's  person,  as  to  consider  it- 
self libeled  by  those  who  impugned  its 
mcasures.t 


•  la  1810,  on  Um  eommittia  of  sir  F.  Bardatt,  the 
gOTcrnor  of  th«  Town-  raqairad  Um  tiiMlMr'i  wftnant 
to  be  bMk«d  b7  Um  Meretary  of  lUte ;  with  which  lb* 
eoianKHM  Ihoofcht  fli  to  pat  np,  though  It  cat  at  tho 
root  of  tho  prlvtloK*  of  impriioniiig  propria ^vr*— 1845. 

t  Walpolo  mjtf  la  opoakiag  for  Steolo, "  Tho  liberty 
oif  the  proM  !■  viirMtraliMd  :  how  thoa  •hall  a  part  of 
tho  legfabitaro  dare  to  ponbh  that  at  a  erfmo  which  Is 
not  doelaiod  to  bo  ao  by  any  law  iVamod  by  tho  whole  f " 


In  a  few  instances  an  attempt  was  made 
to  carry  this  farther,  by  declaring  the  party 
incapable  of  sitting  in  parliament  It  is 
hardly  necessary  to  remark  that  upon  this 
rested  the  celebrated  question  of  the  Mid- 
dlesex election  in  1769.  If  a  few  prece- 
dents, and  those  not  before  the  year  1680, 
were  to  determine  all  controversies  of  con- 
stitutional law,  it  is  plain  enough  from  the 
Journals  that  the  bouse  have  assumed  the 
power  of  incapacitation.  But  as  such  an 
authority  is  highly  dangerous  and  unnec- 
essary for  any  good  purpose,  and  as,  ac- 
cording to  all  legal  rules,  so  extraordinary 
a  power  could  not  be  supported  except  by 
a  sort  of  prescription  which  can  not  be 
shown,  the  flnal  resolution  of  the  house 
of  commons,  which  condemned  the  votes 
passed  in  times  of  great  excitement,  ap- 
pears Ihr  more  consonant  to  Just  princi- 
ples. 

SL  The  power  of  each  house  of  parlia- 
ment over  those  who  do  not  belong  to  it 
is  of  a  more  extensive  consideration,  and 
has  lain  open,  in  some  respects,  to  more 
doubt  than  that  over  its  own  members. 
It  has  been  exercised,  in  tbe  flrst  place, 
very  frequently,  and  from  an  early  period, 
in  order  to  protect  the  members  person- 
ally, and  in  their  properties,  from  any 
thing  which  has  been  construed  to  inter- 
fere with  the  discharge  of  their  fonctions. 
Every  obstruction  in  these  duties,  by  as- 
saulting, challenging,  insulting  any  single 
representative  of  the  commons,  has  from 
the  middle  of  the  sixteenth  century  down- 
ward—that is,  from  the  beginning  of  their 
regular  Journals— been  Justly  deemed  a 
breach  of  privilege,  and  an  offense  against 
the  whole  body.  It  has  been  punished 
generally  by  commitment,  either  to  the 
custody  of  the  house's  ofllcer,  the  sergeant- 
at-arms,  or  to  the  king's  prison.  This 
summary  proceeding  is  usually  defended 
by  a  tedinical  analogy  to  what  are  called 
attachments  for  contempt,  by  which  every 
court  of  record  is  entitled  to  punish  by 
imprisonment,  if  not  also  by  flne,  any  ob- 
struction to  its  acts  or  contumacious  re- 
sistance of  them.  Bnt  it  tended  also  to 
raise  the  dignity  of  parliament  in  the  eyes 
of  the  people,  at  times  when  the  govern- 
ment, and  even  the  courts  of  Justice*  were 
not  greatly  inclined  to  regard  it ;  and  has 
been  also  a  necessary  safeguard  against 
the  insolence  of  power.  Tbe  majority  are 
bound  to  respect,  and  indeed  have  respect- 
ed, the  rights  of  every  member,  however 


636 


BREACH  OF  PRIVILEGE. 


.XVL 


obnoxiovB  to  them,  on  a]l  questions  of 
priTiles^.  Even  in  the  case  most  likely 
to  occur  in  the  present  age,  that  of  libels, 
which  by  no  nnreasonable  stretch  come 
nnder  the  head  of  obstractions,  it  wonld 
be  anjast  that  a  patriotic  lejcislator,  ex- 
posed to  calumny  for  his  zeal  in  the  pub- 
lic cause,  should  be  necessarily  driven  to 
a  tronblesome  and  uncertain  process  at 
law,  when  the  offense  so  manifestly  affects 
the  real  interests  of  parliament  and  the 
nation.  The  application  of  this  principle 
must  of  course  require  a  discreet  temper, 
which  was  not,  perhaps,  always  observed 
in  former  times,  especially  in  the  reign  of 
William  III.  Instances,  at  least,  of  punish- 
ment for  breach  of  privilege  by  personal 
reflections  are  never  so  common  as  in  the 
Journals  of  that  turbulent  period. 

The  most  usual  mode,  however,  of  incur- 
ring the  animadversion  of  the  house  was 
by  molestations  in  regard  to  property.  It 
was  the  most  ancient  privilege  of  the 
commons  to  be  ft'ee  from  all  legal  process, 
during  the  term  of  the  session  and  for  for- 
ty days  before  and  after,  except  on  charges 
of  treason,  felony,  or  breach  of  the  peace. 
I  have  elsewhere  mentioned  the  great  case 
of  Ferrers,  under  Henry  VIIL,  wherein  the 
house  first,  as  far  as  we  know,  exerted  the 
power  of  committing  tq  prison  those  who 
had  been  concerned  i|i  arresting  one  of 
iU  members ;  and  haye  shown  that,  after 
some  little  intermission,  tbl^ecame  their 
recognized  and  customary  right  Num- 
berless instances  occur  of  its  exercise.  It 
was  not  only  a  breach  of  privilege  to  serve 
any  sort  of  process  upon  them,  but  to  put 
t^em  under  tbo  necessity  of  seeking  re- 
dress'at  law  fur  any  civil  injury.  Thus 
abundant  cases  are  found  in  the  Journals 
where  persons  have  been  committed  to 
prison  for  entering  on  the  estates  of  mem- 
bers, carrying  away  timber,  lopping  trees, 
digging  coal,  fishing  In  their  waters.  Their 
servants,  and  even  their  tenants,  if  the 
trespass  were  such  as  to  affect  the  land- 
lord's property,  had  the  same  protection. 
The  grievance  of  so  unparalleled  an  im- 
munity must  have  been  notorious,  since 
it  not  only  suspended  at  least  the  redress 
of  creditors,  but  enabled  rapacious  men  to 
establish  in  some  measure  unjust  claims  In 
respect  of  property,  the  alleged  trespasses 
being  generally  founded  on  some  disputed 
right  An  act,  however,  was  passed,  ren- 
dering the  members  of  both  houses  liable 
to  civil  suits  during  the  prorogation  of 
parliament*  But  they  long  continued  to 
avenge  the  private  iiijnries,  real  or  pre- 
tended, of  their  members.  On  a  complaint 

•18WUl.UI.,cS. 


of  breach  of  privilege  by  tratpsasiiig  on  a 
fishery  (January  tt,  1768),  they  heard  evi- 
dence on  both  sides,  and  detemined  thai 
no  breach  of  privilege  had  been  commit- 
ted ;  thus  indirectly  taking  on  them  the 
decision  of  a  freehold  right  A  fev  days 
after  they  came  to  a  reeolntion,  ^  that  in 
case  of  any  eomplalnt  of  a  breach  of  privi- 
lege, hereafter  to  be  made  by  any  meabcr 
of  this  house,  if  the  house  aliall  a4Sadge 
there  is  no  ground  for  soch  eomplalnt,  the 
house  will  order  satisCacticm  to  the  ] 
complained  of  for  his  costs  and 
incurred  by  reason  of  such  complaint'* 
But  little  opportunity  was  given  to  try 
the  effect  of  this  resolution,  an  act  having 
passed  in  two  years  afterward  which  has 
altogether  taken  away  the  exemption  from 
legal  process,  except  as  to  the  immnaity 
from  personal  arrest,  which  still  continnee 
to  be  the  privilege  of  both  honses  of  par- 
liament* 

8.  A  more  important  class  of  offemes 
against  privll^;e  is  of  such  as  affect  eiUier 
house  of  parliament  ooUectively.  In  the 
reign  of  Elizabeth  we  have  an  instance 
of  one  committed  for  disrespectfiil  words 
against  the  commons.  A  few  others,  ei- 
ther for  words  spoken  or  published  libels» 
occur  In  the  reign  of  Charles  L  even  be- 
fore the  long  parliament ;  bnt  those  of 
1641  can  have  little  weight  as  precedents, 
and  we  may  say  nearly  the  same  of  the 
ui^instlflable  proceedings  in  1680.  Even 
since  the  Revolution  we  find  too  many 
proofs  of  encroaching'  pride  or  Intonper- 
ate  passion,  to  which  a  nnmerons  assem- 
bly is  always  prone,  and  which  the  preva- 
lent doctrine  of  the  house's  abeolute  pow- 
er in  matters  of  privilege  has  not  contrib- 
uted much  to  restrain.  The  most  remark- 
able may  be  briefiy  noticed. 

The  commons  of  1701,  wherein  a  toiy 
spirit  was  strongly  predominant,  by  what 
were  deemed  its  factious  delays  in  voting 
supplies,  and  in  seconding  the  measnres 
of  the  king  for  the  security  of  Europe,  had 
exasperated  all  those  who  saw  the  natian"^ 
safely  In  vigorous  preparations  for  war, 
and  provoked  at  last  the  lords  to  the  most 
angry  resolution  which  one  house  of  par- 
liament in  a  matter  not  affecting  its  privi- 
leges has  ever  recorded  against  the  other.t 
The  grand  Jury  of  Kent,  and  other  tree- 
holders  of  the  county,  presented  accord- 
ingly a  petition  on  the  8th  of  May,  1701, 


•  ioa«(».in.,e.ss. 

i  R$iahedf  That  wkfttvrw  III 
arlM  from  the  to  loaf  defcniaf  Um  npfllat  fcr  tkt 
y«ar*t  MTTle*  art  lo  b«  attrlbatod  to  th«  fctol  eo«M(l 
of  patUnic  off  th«  mMthiK  of  a  parllaaoat  ••  kair.  tmi 
to  aaa  trmmary  dolay  of  iJbo  Imnmo  ofcwiawa.  Larih 
Joonala,  SSd  Joat,  1101. 
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Imploring  them  to  tarn  their  loyal  ad- 
dreaees  into  bills  of  supply  (the  only  phraBe 
In  the  whole  petition  that  could  be  oon> 
stmed  into  disrespect),  and  to  enable  his 
mi^esty  to  assist  his  allies  before  it  shonld 
be  too  late.  The  tory  faction  was  wrought 
tofdry  by  this  honest  remonstrance.  They 
Toted  that  the  petition  was  scandalous, 
insolent,  and  seditious,  tending  to  destroy 
the  constitution  of  parliament,  and  to  sub- 
▼ert  the  established  government  of  this 
realm ;  and  ordered  that  Mr.  Colepepper, 
who  had  been  most  forward  in  presenting 
the  petition,  and  all  others  concerned  iu 
It,  shonld  be  taken  into  custody  of  the 
sergeant.  Though  no  attempt  was  made 
on  this  occasion  to  call  the  authority  of 
the  honeo  into  question  by  habeas  corpus 
or  other  legal  remedy,  it  was  discussed  in 
pamphlets  and  in  general  conversation, 
with  little  advantage  to  a  power  so  arbi- 
trary, and  so  evidently  abused  in  the  im- 
mediate instance. 

A  very  few  years  after  this  high  exercise 
of  authority.  It  was  called  forth  in  another 
ease,  still  more  remarkable  and  even  less 
warrantable.  The  house  of  commons  had 
an  ondoubted  right  of  determining  all  dis- 
puted returns  to  the  writ  of  election,  and 
consequently  of  Judging  upon  the  right  of 
every  vote.  But  as  the  house  could  not 
pretend  that  it  had  given  this  right,  or 
that  it  was  not,  like  any  other  franchise, 
vested  in  the  possessor  by  a  legal  title,  no 
pretext  of  reason  or  analogy  could  be  set 
up  for  denying  that  it  might  also  come, 
in  an  indirect  manner  at  least,  before  a 
court  of  Justice,  and  be  Judged  by  the 
common  principles  of  law.  One  Ashby, 
however,  a  burgess  of  Aylesbury,  having 
sued  the  returning  officer  for  refusing  his 
TOte ;  and  three  J  udges  of  the  king's  bench 
against  the  opinion  of  cblef-Justice  Holt, 
having  determined  for  different  reasons 
that  it  did  not  lie,  a  writ  of  error  was 
brought  in  the  house  of  lorifc  when  the 
Judgment  was  reversed.  Tm  house  of 
commons  took  this  up  indignantly,  and 
passed  various  resolutions,  asserting  their 
exclusive  right  to  take  cognizance  of  all 
matters  relating  to  the  election  of  their 
members.  The  lords,  repelled  these  by 
contrary  resolutions ;  That  by  the  known 
laws  of  this  kingdom,  every  person  having 
a  right  to  give  his  vote,  and  being  willfhlly 
denied  by  the  ofllcer  who  ought  to  receive 
it,  may  maintain  an  action  against  such 
officer  to  recover  damage  for  the  injury ; 
That  the  contrary  assertion  is  destructive 
of  the  property  of  the  subject,  and  tends 
to  encourage  corruption  and  partiality  iu 
returning  officers ;  that  the  declaring  per- 
aons  guilty  of  breach  of  privilege  for  prose- 


cuting such  actions,  or  for  soliciting  and 
pleading  in  them,  is  a  manifest  assuming 
a  power  to  control  the  law,  and  hinder  the 
coarse  of  Justice,  and  subject  the  property 
of  Englishmen  to  the  arbitrary  votes  of 
the  house  of  commons.  They  ordered  a 
copy  of  these  resolutions  to  be  sent  to  all 
the  sherifb,  and  to  be  communicated  by 
them  to  all  the  l>oroughs  in  their  respect- 
ive counties. 

A  prorogation  soon  afterward  followed, 
but  served  only  to  give  breathing-time 
to  the  exasperated  parties ;  for  it  must  be 
observed  thAt,  though  a  sense  of  dignity 
and  privilege  no  donbt  swelled  the  ma- 
jorities in  each  house,  the  question  was 
very  much  involved  in  the  general  whig 
and  tory  course  of  politics.  But  Ashby, 
daring  the  recess,  having  proceeded  to  ex- 
ecution on  his  Judgment,  and  some  ottier 
actions  having  been  brought  against  the 
returning  officer  of  Aylesbury,  the  com- 
mons again  took  it  up,  and  committed 
the  parties  to  Newgate.  They  moved  the 
court  of  klng*s  bench  for  a  habeas  corpus ; 
upon  the  return  to  which,  the  Judges,  ex- 
cept Holt,  thought  themselves  not  war- 
ranted to  set  them  at  liberty  against  the 
commitment  of  the  house.  It  was  threat- 
ened to  bring  this  by  writ  of  error  before 
the  lords;  and  in  the  disposition  of  that 
assembly,  it  seems  probable  that  they 
would  have  inflicted  a  severe  wound  on 
the  privileges  of  the  lower  house,  which 
must  in  all  probability  have  turned  out  a 
sort  of  suicide  upon  their  own.  But  the 
commons  interposed  by  resolving  to  com- 
mit to  prison  the  counsel  and  agents  con- 
cerned in  prosecuting  the  habeas  corpus, 
and  by  addressing  tl^  queen  not  to  grant 
a  writ  of  error.  The  queen  properly  an- 
swered, that  as  this  matter,  relating  to  the 
course  of  Judicial  proceedings,  was  of  the 
highest  consequence,  she  thought  it  nec- 
essary to  weigh  very  carefully  what  she 
shonld  do.  The  lords  came  to  some  im- 
portant resolutions:  That  neither  house 
of  parliament  hath  any  power  by  any  vote 
or  declaration  to  create  to  themselves  any 
new  privilege  that  is  not  warranted  by  the 
known  laws  and  customs  of  parliament  ;^ 
That  the  house  of  commons,  in  commit- 
ting to  Newgate  certain  persons  for  prose- 
cuting an  action  at  law,  upon  pretense  that 
their  so  doing  was  contrary  to  a  declara- 
tion, a  contempt  of  the  Jurtodiction,  and  a 
breach  of  the  privileges  of  that  house,  have 
assumed  to  themselves  alone  a  legislative 
power,  by  pretending  to  attribute  the  force 
of  law  to  their  declaration,  have  claimed 
a  Jurisdiction  not  warranted  by  the  con- 
stitution, and  have  assumed  a  new  privi- 
lege, to  which  they  can  show  no  titjo  by 
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the  law  and  cofftom  of  iMrliament :  and 
have  thereby,  as  far  as  in  them  lies,  sab- 
Jected  the  rights  of  Bnglisbmen,  and  the 
fkreedom  of  their  persons,  to  the  arbitrary 
votes  of  the  house  of  commons ;  That  ev- 
ery Bngllshman  who  Is  Imprisoned  by  any 
aathtfrity  whatsoever  has  an  nndonbted 
right  to  a  writ  of  habeas  corpus,  in  order 
to  obtain  his  liberty  by  the  doe  course  of 
law ;  That  for  the  hoose  of  commons  to 
pnolsh  any  person  for  assisting  a  prisoner 
to  procure  such  a  writ  is  an  attempt  of 
dangerons  consequence,  and  a  breach  of 
the  statutes  provided  fur  the  liberty  of 
the  subject;  That  a  writ  of  error  is  not 
of  grace  but  of  right,  and  ought  not  to  be 
denied  to  the  sul^t  when  duly  applied 
for,  though  at  the  request  of  either  hoose 
of  parliament. 

These  vigorous  resolutions  produced  a 
conlbrence  between  the  houses,  which  was 
managed  with  more  temper  than  might 
have  been  expected  from  the  tone  taken 
on  both  tides.  But,  neither  of  them  re- 
ceding in  the  slightest  degree,  the  lords 
addressed  the  queen,  requesting  her  to 
issue  the  writs  of  error  demanded  upon 
the  refusal  of  the  king's  bench  to  discharge 
the  parties  committed  by  the  house  of 
commons.  The  queen  answered  the  same 
day  that  she  should  have  granted  the  writs 
of  error  desired  by  them,  but  finding  an 
absolute  necessity  of  putting  an  immedi- 
ate end  to  the  session,  she  was  sensible 
there  could  have  been  no  Ibrther  proceed- 
ing upon  them.  The  meaning  of  this  could 
only  be,  that  by  a  prorogation  all  com- 
mitments by  order  of  the  lower  house  of 
parliament  are  determined,  so  that-  the 
parties  could  stand  in  no  need  of  a  habeas 
corpus.  But  a  great  constitutional  ques- 
tion was  thus  wholly  elnded. 

We  may  reckon  the  proceedings  against 
Mr.  Alexander  Murray,  in  ITftt,  among  the 
instances  wherein  the  house  of  commons 
has  been  hurried  by  passion  to  an  undue 
violence.  This  gentleman  bad  been  active 
in  a  contested  Westminster  election,  on  an 
antl-mlnisterlal  and  perhaps  Jacobite  in- 
terest. In  the  coarse  of  an  Inquiry  before 
^the  house,  founded  on  a  petition  against 
the  return,  the  hlgh-ballifT  named  Mr. 
Murray  as  having  insulted  him  In  the  ex- 
ecution of  his  duty.  The  house  resolved 
to  hear  Murray  by  counsel  in  his  defense, 
and  the  high-bailiff  also  by  counsel  In 
support  of  the  charge,  and  ordered  the 
former  to  give  ball  for  his  appearance 
from  time  to  time.  These,  especially  the 
last,  were  innovations  on  the  practice  of 
parliament,  and  were  Justly  opposed  by 
the  more  cool-beaded  men.  After  hearing 
witnesses  on  both  sides,  it  was  resolved 


that  Murray  should  be  committed  to  New- 
gate, and  should  receive  this  sentence 
upon  his  knees.  This  command  he  steadi- 
ly refhsed  to  obey,  and  thus  drew  on  him- 
self a  storm  of  wrath  at  such  Insolence  and 
andadty.  But  the  times  were  no  moi« 
when  the  commons  could  inflict  uriiippiags 
and  pillories  on  the  reftmctory ;  and  th^ 
were  forced  to  content  themselves  with 
ordering  that  no  person  shonld  be  ad- 
mitted to  him  in  prison,  which,  on  aoooant 
of  his  ill  health,  they  soon  afterward  re- 
laxed. The  public  voice  is  never  Ikvor- 
able  to  soch  arbitrary  exertions  of  mere 
power:  at  the  expiration  of  the  session, 
Mr.  Murray,  thus  grown  from  an  Intrignlng 
Jacobits  Into  a  confessor  of  pc^olar  Uberty, 
was  attended  home  by  a  sort  of  trinmph- 
al  procession  amidst  the  applanse  of  the 
people.  In  the  next  sessiou  he  was  again 
committed  on  the  same  charge — a  pro- 
ceeding extremely  violent  and  arbitrary. 

It  has  been  always  deemed  a  most  im- 
portant and  essential  privilege  of  the 
houses  of  parliament,  that  they  may  pun- 
ish in  this  summary  manner  by  commit- 
ment all  those  who  disobey  their  orders 
to  attend  as  witnesses,  or  for  any  purposes 
of  their  constitutional  duties.  No  inquiry 
could  go  forward  before  the  house  at  large 
or  its  committees,  without  this  power  to 
enforce  obedience,  especially  when  the  in- 
formation is  to  be  extracted  ftt>m  pnblle 
ofllcers  against  the  secret  wishes  of  the 
court.  It  Is  equally  necessary  <or  rather 
more  so,  since  evidence  not  being  on  oath 
in  the  lower  house,  there  can  be  no  pun- 
ishment in  the  course  of  law)  that  the 
contumacy  or  prevarication  of  witnesses 
should  incur  a  similar  penalty.  No  man 
would  seek  to  take  away  this  anthorfty 
from  parliament,  unless  he  Is  either  very 
Ignorant  of  what  has  occurred  in  other 
times  and  his  own,  or  Is  a  slave  in  the 
fetters  of  some  general  theory. 

But  fitr  I4|B  can  be  advanced  for  several 
exertions  of  power  on  record  in  the  Jour- 
nals, which,  under  the  name  of  privilege, 
must  be  reckoned  by  impartial  men  ir- 
regularities and  encroachments,  capable 
only  at  some  periods  of  a  kind  of  apology 
from  the  unsettled  state  of  the  oonstitu- 
tion .  The  commons  began ,  in  the  fkmons 
or  infamous  case  of  Floyd,  to  arrogate  a 
power  df  animadverting  upon  political  of- 
felises,  which  was  then  wrested  from  them 
by  the  upper  house.  But  in  the  first 
parliament  of  Charles  I.  they  committed 
Montagu  (afterward  the  noted  semi-pop- 
ish bishop)  to  the  sergeant  on  account 
of  a  published  book  containing  doctrines 
they  did  not  approve.  For  this  was  evi- 
dently the  main  point,  though  he  was  also 
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charged  with  ravlltng  two  penons  who  bad 
petitioned  the  house,  which  bore  a  diataot 
xeeemblance  to  a  contempt.  In  the  long 
parliament,  eren  from  its  commencement, 
erery  boundary  was  swept  away ;  it  was 
■nfflcient  to  have  displeased  the  minority 
by  act  or  word ;  bnt  no  precedents  can  be 
deriyed  from  a  crisis  of  force  struggling 
against  force.  If  we  descend  to  the  reign 
of  William  IIL,  it  will  be  easy  to  discoy- 
er  instances  of  commitments,  laudable  in 
their  purpose,  bat  of  snch  donbtlhl  legali- 
ty and  dangerona  conseqnenoe,  that  no 
r^ard  to  the  motive  shoald  indace  as  to 
Justify  the  precedent  Oraham  and  Bar- 
ton, the  solicitors  of  the  treasury  in  all  the 
worst  state  prosecutions  under  Charles 
and  James,  and  Jeuner,  a  baron  of  the 
exchequer,  were  committed  to  the  Tower 
by  the  council  immediately  after  the  king's 
proclamation,  with  an  Intention  of  pro- 
ceeding criminally  against  them.  Some 
months  afterward,  the  suspension  of  the 
habeas  corpus,  which  had  taken  place  by 
bill,  having  ceased,  they  moved  the  king's 
bench  to  admit  them  to  bail;  but  the 
house  of  commons  took  this  up,  and,  after 
a  report  of  a  oonunittee  as  to  precedents, 
put  them  in  custody  of  the  sergeant-at- 
arms.  On  complaints  of  abases  in  victual- 
ing the  navy,  the  commissioners  of  that 
department  were  sent  for  in  the  sergeant's 
custody,  and  only  released  on  bail  ten 
days  afterward.  But,  without  minutely 
considering  the  questionable  instances  of 
privilege  that  we  may  regret  to  find,  I 
will  select  one  wherein  the  house  of  com- 
mons appear  to  have  gone  flur  beyond  ei- 
ther tbe  reasonable  or  customary  limits 
of  privilege,  and  that  with  very  little  pre- 
text of  pabllc  necessity.  In  the  relgn 
of  George  L,  a  newspaper  called  MUCt 
Journal  was  notorious  as  the  organ  of  the 
Jacobite  ikction.  A  passage  Aill  of  the 
most  impudent  longings  for  the  pretend- 
er's restoration  having  been  laid  before 
the  house,  it  was  resolved,  May  88, 17S1, 
**  That  the  said  paper  is  a  fklse,  malicious, 
scandalous,  infiunous,  and  traitorous  libel, 
tending  to  alienate  tbe  aflbctions  of  his 
oujesty's  sabHecta  and  to  excite  the  people 
to  sedition  and  rebellion,  with  an  intention 
to  subvert  the  present  happy  establish- 
ment, and  to  introduce  popery  and  arbi- 
trary power."  They  went  on  after  this 
resoladon  to  commit  the  printer  Mist  to 
Newgate,  and  to  address  tbe  king  that  the 
authors  and  publishers  of  the  libel  might 
be  prosecuted.  It  is  to  be  observed  that 
no  violation  of  privilege  either  was,  or  in- 
deed could  be,  alleged  as  the  ground  of 
this  commitment ;  which  seems  to  imply 
that  the  house  oonceived  itself  to  be  in- 


vested with  a  general  power,  at  least  in 
all  political  misdemeanors. 

I  have  not  observed  any  case  more  re- 
cent than  this  of  Mist,  wherein  any  one 
has  been  committed  on  a  charge  which 
could  not  possibly  be  interpreted  as  a  con- 
tempt of  tiie  house,  or  a  breach  of  its  privi- 
lege. It  became,  however,  the  practice, 
without  previously  addressing  the  king, 
to  direct  a  prosecution  by  the  attorney- 
general  for  offenses  of  a  public  nature, 
which  tbe  commons  had  learned  in  the 
couree  of  any  Inquiry,  or  which  had  been 
formally  laid  before  them.  This  seems  to 
have  been  introduced  about  the  beginning 
of  the  reign  of  Anne,  and  is  undoubtedly 
a  Car  more  constitutional  course  than  that 
of  arbitrary  punishment  by  overstraining 
their  privilege.  In  some  instances,  libels 
have  been  publicly  burned  by  the  order 
of  one  or  other  house  of  parliament. 

I  have  principally  adverted  to  the  pow- 
ers exerted  by  the  lower  house  of  parlia- 
ment, in  punishing  those  guilty  of  viola- 
ting their  privileges.  It  will,  of  coarse, 
be  understood  that  tbe  lords  are  at  least 
equal  in  authority.  In  some  respects,  in- 
deed, they  have  gone  beyond.  I  do  not 
mean  that  they  would  be  sapposed  at 
present  to  have  cognisance  of  any  offense 
whatever  upon  which  the  commons  coald 
not  animadvert  Notwithstanding  what 
they  claimed  in  the  case  of  Floyd,  the  sub- 
sequent denial  by  the  commons,  and  aban- 
donment by  themselves,  of  any  original  Ju- 
risdiction, must  stand  in  the  way  of  their 
assuming  such  authority  over  misdemean- 
ors, more  extensively  at  least  than  the 
commons,  as  has'  been  shown,  have  in 
some  instances  exercised  it.  But,  while 
the  latter  have,  with  very  few  exceptions, 
and  none  since  the  Restoration,  contented 
Uiemselves  with  commitment  during  the 
session,  the  lords  have  sometimes  imposed 
lines,  and  on  some  occasions  in  the  reign 
of  George  IL,  as  well  as  later,  have-  ad- 
Judged  parties  to  imprisonment  for  a  cer^ 
tain  time.  In  one  instance,  so  late  as  that 
reign,  they  sentenced,  a  man  to  the  pillo- 
ry; and  this  had  been  done  several  times 
before.  The  Judgments,  however,  of  ear^ 
lier  ages  give  far  less  credit  to  the  Jurisdic- 
tion than  they  take  from  it  Besides  the 
ever-memorable  case  of  Floyd,  one  John 
Blount,  about  the  same  time  (S7th  Novem- 
ber, 1821),  was  sentenced  by  the  lords  to 
Imprisonment  and  hard  labor  In  Bridewell 
daring  life. 

It  may  surprise  those  who  have  heard 
of  the  happy  balance  of  the  English  con- 
stitution, of  the  responsibility  of  every 
man  to  the  law,  and  of  the  security  of  the 
subject  from  all  unlimited  power,  especial- 


640 


BREACH  OF  FRIYILEGK 


Chap.  XVI. 


ly  «■  to  penoDal  (ireedoin,  tbat  this  power 
of  awarding  panlahment  at  discretion  of 
the  booses  of  parliament  is  generally  re- 
poted  to  be  nnlversal  and  ancontrollable. 
This,  indeed,  was  by  no  means  received  at 
the  time  when  the  most  violent  osurpa- 
tlons  under  the  name  of  privilege  were 
first  made ;  the  power  was  qaestioned  by 
the  royalist  party  who  became  its  victims, 
and,  among  others,  by  the  gallant  Welsh- 
man, Judge  Jenkins,  whom  the  long  par- 
liament had  shot  op  in  the  Tower.  Bot  it 
has  been  several  times  brought  Into  4is- 
coBsion  before  the  ordinary  tribunals ;  and 
the  resolt  has  been,  that  if  the  power  of 
parliament  is  not  unlimited  in  right,  there 
Is  at  least  no  remedy  provided  against  its 


The  hoose  of  lords  in  1077  committed  to 
the  Tower  four  peers,  among  whom  was 
the  earl  of  Shaftesbory,  for  a  high  con- 
tempt :  that  is,  for  calling  in  qoestloo,  dur- 
ing a  debate,  the  legal  contiuoance  of  par- 
liament after  a  pron^ation  of  more  than 
twelve  months.  Shaflesbnry  moved  the 
coort  of  king's  bench  to  release  him  upon 
a  writ  of  habeas  corpus.  But  the  Judges 
were  unanimously  of  opinion  that  they 
had  no  Jurisdiction  to  iuqnlre  into  a  com- 
mitment by  the  lords  of  one  of  their  body, 
or  to  discharge  the  party  daring  the  ses- 
sion, even  Uiongh  there  might  be,  as  ap- 
|)ears  to  have  been  the  case,  such  technic- 
al informality  on  the  Ua»  of  the  commit- 
ment as  would  be  sufficient  in  an  ordinary 
case  to  set  it  aside. 

Lord  Shaftesbory  was  at  this  time  in  ve- 
hement opposition  to  the  court  Without 
insinuating  that  this  had  any  effect  upon 
the  Judges,  it  is  certain  that  a  few  years 
afterward  they  were  less  inclined  to  mag- 
nify the  privUeges  of  parliament.  Some 
who  had  been  committed,  very  wantonly 
and  oppressively,  by  the  commons  in  1680, 
under  the  name  of  abhorrers,  brought  ao- 
Uons  for  false  imprisonment  against  Top- 
ham,  the  sergeant- at -arms.  In  one  of 
these  he  put  in  what  is  called  a  plea  to  the 
Jurisdiction,  denying  the  competence  of 
the  court  of  king's  bench,  inasmuch  as  the 
alleged  trespass  had  been  done  by  order 
of  the  knights,  citlxens,  and  burgesses  of 
parliament.  But  the  Judges  overruled  this 
pies,  and  ordered  him  to  plead  in  bar  to 
the  action.  We  do  not  find  that  Topham 
complied  with  this;  at  least  Judgments  ap- 
pear to  have  passed  against  him  in  these 
actions.  The  commons,  after  the  Revolu- 
tion, entered  on  the  subject,  and  summon- 
ed two  of  the  late  Judges,  Pemberton  and 
Jones,  (•  their  bar.  Pemberton  answered 
that  he  remembered  little  of  the  case ;  but 
if  the  defendant  should  plead  that  he  did 


arrest  the  plaintiff  by  order  of  the  hoose^ 
and  should  plead  that  to  the  Juriadictkiii 
of  the  king's  bench,  he  thought,  wlih  sab- 
mission,  he  could  satisfy  the  house  that 
such  a  plea  ought  to  be  overruled,  and 
that  he  took  the  law  to  be  so  very  clearly. 
The  house  pressed  for  his  reasons,  which 
he  rather  declined  to  give.  But  on  a  sob- 
sequent  day  he  ftally  admitted  that  the 
order  of  the  house  was  sufficient  to  take 
any  one  into  custody,  but  that  It  oogfat  to 
be  pleaded  in  bar,  and  not  to  the  Jnrisdio- 
tion,  which  would  be  of  do  detriment  to 
the  party,  nor  aflTect  his  suhatanttal  de- 
fense. It  did  not  appear,  however,  that  he 
had  given  any  Intimation  from  the  bench 
of  so  favorable  a  leaning  toward  the  rights 
of  parliament ;  and  his  present  langoage 
might  not  uncharitably  be  ascribed  to  the 
change  of  times.  The  house  resolved  that 
the  orders  and  prooeedings  of  this  house, 
being  pleaded  to  the  Jurisdiction  of  the 
court  of  king's  bench,  ought  not  to  be 
overruled :  that  the  Judges  ^d  been  guilty 
of  a  breach  of  privilege,  and  shoald  be 
taken  into  custody. 

I  have  already  mentioned  that,  in  the 
course  of  the  controversy  between  the  two 
booses  on  the  case  of  Ashby  and  White, 
the  commons  had  sent  some  persons  to 
Newgate  for  suing  the  returning  officer  of 
Aylesbury  in  defiance  of  their  resolntions : 
and  that,  on  their  application  to  the  king's 
bench  to  be  discharged  on  their  habMs 
corpus,  the  majority  of  the  Judges  had  re- 
fdaed  it  Three  Judges— Fowls,  Gould, 
and  Powell^held  that  the  courts  of  West- 
minster Hal]  could  have  no  power  to  Judge 
of  the  commitments  uf  the  houses  of  par- 
liament ;  that  they  had  no  means  of  know- 
ing what  were  the  privileges  of  the  com- 
mons, and  consequently  ccmld  not  Imow 
their  boundaries ;  that  the  law  and  cus- 
tom of  parliament  stood  on  its  own  ImsIs, 
and  was  not  to  be  decided  by  the  general 
rules  of  law;  that  no  one  had  ever  been 
discharged  traok  such  a  commitment,' 
which  was  an  argument  that  It  could  not 
be  done.  Uolt,  the  chief-Justice,  on  the 
other  hand,  maintained  that  no  privilege 
of  parliament  could  destroy  a  mui*s  right, 
such  as  that  of  bringing  an  action  for  a 
civil  injury ;  that  neither  house  of  parlia- 
ment could  separately  dispose  of  the  liber- 
ty and  property  of  the  people,  which  could 
only  be  done  by  the  whole  legislature; 
that  the  Judges  were  bound  to  take  notice 
of  the  customs  of  parliament,  because  they 
are  part  of  the  law  of  the  land,  and  might 
as  well  be  learned  as  any  other  part  of  the 
law.  *'  It  U  the  law,"  he  aald,  **  that  gives 
the  queen  her  prerogative ;  it  Is  the  law 
gives  Jurisdiction  to  the  house  of  lords,  as 
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it  is  the  law  limits  the  Jorlsdiction  of  the 
house  of  commons.**  The  eight  other 
Jndges  having  been  consnlted,  thoagh  not 
Jadicially,  are  stated  to  have  gone  along 
with  the  mnjorlty  of  the  court,  in  holding 
tliat  a  commitment  by  either  house  of  par- 
liament was  not  cognizable  at  law.  But 
from  some  of  the  resolutions  of  the  lords 
on  this  occasion  which  I  have  quoted 
above,  it  may  seem  probable  that.  If  a  writ 
of  error  had  been  ever  heard  before  them, 
they  would  have  leaned  to  the  doctrine  of 
Uolt,  unless  indeed  withheld  by  the  reflec- 
tion that  a  similar  principle  might  easily 
be  extended  to  themselves. 

It  does  not  appear  that  any  commitment 
for  breach  of  privilege  was  disputed  until 
the  year  1751,  when  Mr.  Alexander  Mur- 
ray, of  whom  mention  has  been  made, 
caused  himself  ta  be  brought  before  the 
court  of  king*s  bench  on  a  habeas  corpus. 
But  the  Judges  were  unanimous  in  refhsing 
to  discharge  him.  "The  house  of  com- 
mons,** said  Mr.  Justice  Wright, "  is  a  high 
court,  and  it  is  agreed  on  all  hands  that 
they  have  power  to  judge  of  their  own  priv- 
ileges;  It  need  not  appear  to  us  what  the 
contempt  is  for ;  if  it  did  appear,  we  could 
not  Judge  thereof.'*— "This  court,**  said 
Mr.  Justice  Denison,  "  has  no  Jurisdiction 
in  the  present  case.  We  granted  the  habe- 
as corpus,  not  knowing  what  the  commit- 
ment was ;  but  now  it  appears  to  be  for  a 
contempt  of  the  privileges  of  the  house  of 
commons.  What  the  privileges  of  either 
house  are  we  do  not  know ;  nor  need  they 
tell  us  what  the  contempt  was,  because  we 
CJUi  not  Judge  of  it;  Ibr  I  must  call  this 
court  inferior  to  the  commons  with  respect 
to  Judging  of  their  privileges  and  con* 
tempts  against  them.**  Mr.  Justice  Foster 
agreed  with  the  two  others,  that  the  house 
could  commit  for  a  contempt,  which,  he 
said.  Holt  had  never  denied  in  such  a  case 
as  this  before  them.  It  would  be  unnec- 
essary to  produce  later  cases  which  have 
occurred  since  the  reign  of  George  II., 
and  elicited  still  stronger  expressions  from 
the  Jndges  of  their  incapacity  to  take  cog- 
nizance of  what  may  be  done  by  the  houses 
of  parliament. 

Notwithstanding  such  imposing  author- 
ities, there  have  not  been  wanting  some 
who  have  thought  that  the  doctrine  of  un- 
controllable privilege  is  both  eminently 
dangerous  in  a  ft'ee  country,  and  repug- 
nant to  the  analogy  of  our  constitution. 
The  manly  language  of  lord  Holt  has 
seemed  to  rest  on  better  principles  of  pub- 
lic utility,  and  even  perhaps  of  positive 
law.  It  is  not,  however,  to  be  inferred 
that  the  right  of  either  house  of  parlia- 
ment to  commit  persons,  even  not  of  their 


own  body,  to  prison,  for  contempts  or 
breaches  of  privilege,  ought  to  be  called 
in  question.  In  some  cases  this  authority 
is  as  beneficial,  and  even  indispensable,  as 
it  is  ancient  and  established.  Kor  do  I  by 
any  means  pretend  that  if  the  warrant  of 
commitment  merely  recites  the  party  to 
have  been  guilty  of  a  contempt  or  breach 
of  privilege,  the  truth  of  such  allegation 
could  be  examined  upon  a  return  to  a  writ 
of  habeas  corpus,  any  more  than  in  an 
ordinary  case  of  felony.  Whatever  in- 
justice may  thus  be  done  can  not  have 
redress  by  any  legal  means,  because  the 
house  of  .commons  (or  the  lords,  as  it  may 
be)  are  the  fit  Judges  of  the  fact,  and  must 
be  presumed  to  have  determined  it  accord- 
ing to  right  But  it  is  a  more  doubtful 
question  whether,  if  they  should  pronounce 
an  offense  to  be  a  breach  of  privll^e,  as 
in  the  case  of  Uie  Aylesbury  men,  which  a 
court  of  Justice  should  perceive  to  be  clear- 
ly none,  or  if  they  should  commit  a  man 
on  a  charge  of  misdemeanor,  and  for  no 
breach  of  privilege  at  all,  as  iu  the  case 
of  Mist  the  printer,  such  excesses  of  Juris- 
diction might  not  legally  be  restrained  by 
the  Judges.  If  the  resolutions  of  the  lords 
in  the  business  of  Ashby  and  White  are 
constitutional  and  true,  neither  house  of 
parliament  can  create  to  itself  any  new 
privilege ;  a  proposition  surely  so  conso- 
nant to  the  rules  of  English  law,  which 
require  prescription  or  statute  as  the  ba- 
sis for  every  right,  that  few  will  dispute  it ; 
and  it  must  be  still  less  lawAil  to  exercise 
a  Jurisdiction  over  misdemeanors,  by  com- 
mitting a  party  who  would  regularly  be 
only  held  to  bail  on  such  a  charge.  Of 
this  I  am  very  certain,  that  If  Mist,  in  the 
year  1721,  had  applied  for  his  discharge  on 
a  habeas  corpus,  it  would  'have  been  far 
more  difllcult  to  have  opposed  it  on  the 
score  of  precedent  or  of  constitutional 
right,  than  it  was  for  the  attorney-general 
of  Charles  I.,  nearly  one  hundred  years 
before,  to  resist  the  famous  arguments  of 
Selden  and  Littieton,  in  the  case  of  the 
Buckinghamshire  gentlemen  committed 
by  the  council.  If  a  few  scattered  acts  of 
power  can  make  such  precedents  as  a  court 
of  Justice  must  take  as  its  rule,  I  am  sure 
the  decision,  neither  in  this  case  nor  in 
that  of  ship-money,  was  so  unconstitu- 
tional as  we  usually  suppose:  it  was  by 
dwelling  on  all  authorities  in  favor  of 
liberty,  and  by  setting  aside  those  which 
made  agalnst'it,  that  our  ancestors  over- 
threw the  claims  of  unbounded  preroga- 
tive. Nor  Is  this  parallel  less  striking 
when  we  look  at  the  tone  of  Implicit  obedi- 
ence, respect,  and  confidence  with  which 
the  Judges  of  the  eighteenth  century  have 
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spoken  of  the  homei  of  fMillaiiient,  as  If 
tbeir  sphere  were  too  low  for  tbe  eogoi- 
tance  'of  such  a  transoendeDt  anthority. 
Tbe  same  lan^aage,  aUnoet  to  the  words, 
was  heard  from  the  lips  of  the  Hydes  and 
Berkeleys  In  the  preceding  age,  In  refer- 
ence to  the  king  and  to  the  priry  coandl. 
Bat  as,  when  the  spirit  of  the  goremment 
was  almost  wholly  monarehittl,  so  since 
it  lias  turned  diiefly  to  an  aristocracy,  the 
coarts  of  Justice  hare  been  swayed  toward 
the  predominant  inftnence ;  not,  in  gen- 
eral, by  any  nndne  motives,  bnt  because  it 
is  natural  ftir  them  to  support  power,  to 
shun  offense,  and  to  shelter  themselves 
behind  precedent  They  have  also  some- 
times had  In  view  the  analogy  of  parlia- 
mentary commitments  to  tbe^  own  power 
of  attachment  for  contempt,  which  they 
hold  to  be  equally  uncontrollable,  a  doe- 
trine  by  no  means  so  dangerous  to  the 
subject's  liberty,  bnt  liable  also  to  no  tri- 
fling objections. 

T%e  consequences  of  this  utter  irrespon- 
sibility in  each  of  the  two  houses  will  ap- 
pear still  more  serious  when  we  advert  to 
the  unlimited  power  of  punishment  which 
it  draws  with  it  Tbe  commons,  indeed, 
do  not  pretend  to  imprison  beyond  the  ses- 
sion ;  but  the  lords  have  impoeed  fines  and 
definite  imprisonment,  and  attempts  to  re- 
sist these  have  been  unsnccessAiL  If  the 
matter  is  to  rest  upon  precedent,  or  upon 
what  overrides  precedent  itself  the  abso- 
lute failure  of  Jurisdiction  in  the  ordinary 
courts,  there  seems  nothing  (decency  and 
discretion  excepted)  to  prevent  their  re- 
peating the  sentences  of  James  I.*8  reign^ 
whipping,  branding,  hard  labor  for  life. 
Nay,  they  might  order  tbe  nsber  of  tbe 
black-rod  to  take  a  man  trom  their  bar, 
and  hang  htm  up  in  the  lobby.  Such 
things  would  not  be  done,  and,  being  done, 
would  not  be  endured :  but  It  is  much  that 
any  sworn  ministers  of  the  law  should, 
even  by  indefinite  language,  have  counte- 
nanced the  legal  possibility  of  tyrannous 
power  in  England.  Tbe  temper  of  gov- 
eniment  itself,  in  modem  times,  has  gen- 
erally been  mild :  and  this  is  probably  tbe 
best  ground  of  confidence  in  Uie  discretion 
of  parliament;  but  popular,  that  is,  nu- 
merous bodies,  are  always  prone  to  excess, 
both  from  the  reciprocal  influences  of  their 
passions,  and  the  consciousness  of  irre- 
sponsibility, for  which  reasons  a  democ- 
racy, that  is,  the  absolute  government  of 
the  majority,  is  in  general  the  most  tyran- 
nical of  any.  Public  opinion,  it  is  true,  in 
this  country,  imposes  a  considerable  re- 
straint :  yet  this  check  is  somewhat  less 
powerful  in  that  branch  of  the  legislature 
which  has  gone  the  finrthest  in  chastising 


breadiee  of  privilege.  I  would  not  be  mi- 
derstood,  hovrever,  to  potat  at  any  more 
recent  discassioiis  on  this  snbject :  were  it 
not,  indeed,  beyond  the  limits  pteflcribed 
to  me,  it  might  be  ahovm  that  tbe  house 
of  commoDB,  in  aaserting  its  Jnrtodiction, 
haa  receded  flrom  mndi  of  the  arbitraiy 
power  which  it  ooce  arrogated,  and  which 
some  have  been  disposed  to  bestow  npoa 
^it 

This  important  topic  of  parliamentary 
privilege  has  been  fhUy  discusaed,  since 
tbe  flrst  publication  of  the  present  work, 
in  the  well-known  proceedings  to  which 
the  action  Stockdaie  vs.  Hansard  gave 
rise.  In  trying  this  case,  lord  Denman 
told  the  Jury,  that  the  order  of  the  bouse 
of  commons  was  not  a  Justiflcation  for  any 
man  to  publiah  a  private  libel.  In  oonae- 
quence  ot  this  decision,  the  houae  of  com- 
mons resolved,  May  80, 183T,  That,  by  the 
law  and  privil^  of  parliament,  this  boose 
has  the  sole  and  exclusive  Jurisdictfon  to 
determine  upon  the  existence  and  extent 
of  its  privileges,  and  that  the  institution 
or  prosecution  of  any  action,  suit,  or  other 
proceeding,  for  the  purpose  of  bringing 
them  into  discussion  or  decision,  before 
any  court  or  ^bunal  elaewhere  than  in 
parliament,  is  a  high  breach  of  such  privi- 
lege, and  renders  all  parties  concerned 
therein  amenable  to  its  Just  displeasure^ 
and  to  the  punishment  consequent  there- 
on. And,  thst  for  any  court  or  tribunal 
to  assume  to  decide  upon  matters  of  privi- 
lege inconsistent  with  the  determination 
of  either  house  of  parliament,  Is  contrary 
to  tbe  law  of  parliament,  and  is  a  breach 
and  contempt  of  the  privileges  of  parlia- 
ment 

Of  these  resolutions,  which,  as  is  obri- 
ous,  go  far  beyond  what  tbe  particnlar 
case  of  Stockdaie  required,  it  has  been 
well  said,  in  an  excellent  pamphlet  by  Mr. 
Pemberton  Leigh,  which  really  exhansta 
the  subject,  and  was  never  so  much  as 
tolerably  answered,  that  "The  queetloa 
now  Is,  whether  each  house  of  parliament 
has  exclusive  authority  to  decide  upon  tbe 
existence  and  extent  of  its  own  privil^pes^ 
to  pronounce  at  Its  pleasure  upon  tbe 
breach  of  those  privileges,  to  bind  by  its 
declaration  of  law  all  the  queen's  snl^ects, 
between  whom  in  a  court  of  Justice  a  ques- 
tion as  to  privilege  may  arise,  and  to  pun- 
ish at  its  discretion  all  persons,  suitors, 
attorneys,  counsel,  and  Judges,  who  may 
be  concerned  In  bringing  those  privileges 
into  dUcuBsIon  in  a  court  of  Justice  di- 
rectly or  indirectly.'*— Pemberton*s  Letter 
to  Lord  Langdale,  p.  4.— 1837. 

In  the  debates  which  ensued  in  the  bonse 
of  commons,  those  who  contend^  for  un- 
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limited  privilege  fell  under  two  clasfes : 
each  as  availed  themaelves  of  the  opinions 
of  the  eleven  Judges  who  dissented  firom 
Holt,  in  Ashby  m.  White,  and  of  some  later 
dicta :  and  such  as,  apparently  indilTerent 
to  what  courts  of  JnsUce  may  have  held, 
rested  upon  some  paramount  sovereignty 
of  the  houses  of  parliament,  some  uncon- 
trollable right  of  exercising  discretionary 
power  for  the  public  good,  analogous  to 
what  was  once  supposed  to  be  vested  in 
the  crown.  If  we  but  substitute  preroga- 
tive of  the  crown  for  privileges  of  parliar 
ment  in  the  resolutions  of  1887,  we  may 
ask  whether,  in  the  worst  times  of  the  Tn- 
dors  and  Stuarts,  such  a  doctrine  was  ever 
laid  down  in  express  terms  by  any  grave 
authority.  With  these  there  could  be  no 
argument;  the  others  had  certainly  as 
much  right  to  cite  legal  aathorities  in  their 
fiivor  as  their  opponents. 

The  commitment  of  the  sherifliB  of  Lon- 
don, in  1840,  for  executing  a  writ  of  the 


queen's  bench,  is  recent  in  our  remem- 
brance; as  well  as  that  the  immediate 
question  was  set  at  rest  by  a  statute,  S  A 
4  Vict.,  c.  9,  which  legalizes  publications 
under  the  authority  of  either  bonse  of 
parliament,  leaving,  by  a  special  proviso, 
their  privileges  as  before.  But  the  main 
dispute  -  between  arbitrary  and  limited 
power  is  by  no  means  determined ;  and, 
while  great  confidence  may  be  placed  in 
the  caution  which  commonly  dlstLgulshes 
the  leaders  of  parties,  there  will  always  be 
found  many  who,  possessing  individually 
a  small  fraction  of  despotic  power,  will 
not  abandon  it  on  any  principle  of  respect- 
ing public  liberty.  It  is  observable,  thongh 
easily  to  be  accounted  for,  and  conforma- 
ble to  what  occurred  In  the  long  parlia- 
ment, that,  among  the  most  strenuous  as- 
sertors  of  nnmeasnred  privilege,  are  gen- 
erally found  many  not  celebrated  for  any 
peculiar  sympathy  with  the  laws,  the 
crown,  and  the  constitution. 
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CHAPTER  XVn. 

ON  THE  CONSTITUTION  OF  SCOTLAND. 

9 1.  Early  State  of  ScoUand.  IntrodacUon  of  Feadal  Syatem.  i  2.  Soota  ParlUmeiit. 
i  a.  Power  of  the  AristocrSfCy.  i  ^  Royal  Inflaence  In  ParliamenL  (  &.  Judi- 
cial Power.  Conrt  of  Seeaion.  i  0.  Reformation,  i  T.  Power  of  the  Presbyterian 
Clergy.  Tbelr  Attempts  at  Independence  on  the  State.  Andrew  Melrille.  i  S. 
Saccees  of  James  VI.  in  restraining  them,  i  9.  BsUblishment  of  Episcopacy,  i  10. 
Innovations  of  Charles  I.  i  11.  Arbitrary  Qovemment  f  12.  Civil  War.  i  13. 
Tyrannical  Government  of  Charles  IL  ft  14.  Reign  of  James  VII.  i  15.  Revola- 
tion  and  Establishment  of  Presbytery,  ft  16b  Reign  of  William  IIL  ft  17.  Act  of 
Security.    Union.    Gradual  Decline  of  Jacobitism. 

§  1.  It  is  not  verv  profitable  to  inqaire  into  the  constitu- 
tional antiquities  of  a  country  which  furnishes  no  authentic 
historian,  nor  laws,  nor  charters,  to  guide  our  research,  as  is 
the  case  with  Scotland  before  the  twelfth  century.  Her  in- 
stitutions were  wholly  Celtic  until  that  era,  and  greatly  sim- 
ilar to  those  of  Ireland.  A  total,  though  probably  gradual, 
change  must  therefore  have  taken  place  in  the  next  ai?e, 
brought  about  by  means  which  have  not  been  satisfactorily 
explained.  The  crown  became  strictly  hereditary,  the  gov- 
ernors of  disti-icts  took  the  appellation  of  earls,  the  whole 
kingdom  was  subjected  to  a  feudal  tenure,  the  Anglo-Nor- 
man laws,  tribunals,  local  and  municipal  magistracies,  were 
introduced  as  far  as  the  royal  influence  could  prevail ;  above 
all,  a  surprising  number  of  families,  chiefly  Norman,  but 
some  of  Saxon  or  Flemish  descent,  settled  upon  estates  grant- 
ed by  the  kings  of  Scotland,  and  became  the  founders  of  its 
aristocracy.  It  was,  as  truly  as  some  time  afterward  in  Ire- 
land, the  encroachment  of  a  Gothic  and  feudal  polity  upon 
the  inferior  civilization  of  the  Celts,  though  accomplished 
with  far  less  resistance,  and  not  quite  so  slowly.  Yet  the 
Highland  tribes  long  adhei'cd  to  their  ancient  usages;  nor 
did  the  laws  of  English  origin  obtain  in  some  other  districts, 
two  or  three  centuries  after  their  establishment  on  both  sides 
of  the  Forth. 

§  2.  It  became  almost  a  necessary  consequence  from  this 
adoption  of  the  feudal  system,  and  assimilation  to  the  En- 
glish institutions,  that  the  kings  of  Scotland  would  have  their 
general  council  or  parliament  upon  nearly  the  same  model 
as  that  of  the  Anglo-Norman  sovereigns  they  so  studious- 
ly imitated.    If  tl^  statutes  ascribed  to  WilUam  the  Lion, 
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contemporary  with  our  Henry  II.,  are  -genuine,  they  were 
enacted,  as  we  should  expect  to  find,  with  the  concurrence 
of  the  bishops,  abbots,  barons,  and  other  good  men.  (probi 
homines)  of  the  land ;  meaning  doubtless  the  inferior  tenants 
in  capite.  These  laws,  indeed,  are  questionable,  and  there  is 
a  great  want  of  uneqi^ocal  records  till  almost  the  end  of 
the  thirteenth  century.  The  representatives  of  boroughs  are 
first  distinctly  mentioned  in  1326,  under  Kobert  L ;  though 
some  have  been  of  opinion  that  vestiges  of  their  appearance  in 
parliament  may  be  traced  higher;  but  they  are  not  enumer- 
ated amon^  the  classes  present  in  one  held  in  1315.  In  the 
ensuing  reign  of  David  ll.,  the  three  estates  of  the  realm  are 
expressly  mentioned  as  the  legislative  advisers  of  the  crown. 

A  Scots  parliament  resembled  an  English  one  in  the  mode 
of  convocation,  in  the  ranks  that  composed  it,  in  the  en- 
acting powers  of  the  king,  and  the  necessarv  consent  of 
the  three  estates,  but  differed  in  several  very  important  re- 
spects. No  freeholders,  except  tenants  in  capite,  had  ever 
any  right  of  suffrage ;  which  may,  not  improbably,  have  been 
in  some  measure  owing  to  the  want  of  that  Anglo-Saxon  in- 
stitution, the  county  pourt.  These  feudal  tenants  of  the 
crown  came  in  person  to  parliament,  as  they  did  in  England 
till  the  reign  of  Henry  III.,  and  sat  together  with  the  pi'^l- 
ates  and  barons  in  one  chamber.  A  prince  arose  in  Scot- 
land in  the  first  part  of  the  fifleenth  century,  resembling  the 
English  Justinian  in  his  politic  regard  to  strengthening  his 
own  prerogative  and  to  maintaining  public  order.  It  was 
enacted  by  a  law  of  James  I.,  in  1427,  that  the  smaller  bar- 
ons and  n*ee  tenants  "  need  not  to  come  to  parliament,  so 
that  of  every  sheriffdom  there  be  sent  two  or  more  wise  men, 
chosen  at  the  head  court,*'  to  represent  the  rest  These  were 
to  elect  a  speaker,  through  whom  they  were  to  communicate 
with  the  kmg  and  other  estates.  This  was  evidently  de- 
signed as  an  assimilation  to  the  English  house  of  commons. 
But  the  statute  not  being  imperative,  no  regard  was  paid  to 
this  permission;  and  it  is  not  till  1587  that  we  find  the  rep- 
i^esentation  of  the  Scots  counties  finally  established  by  law ; 
though  one  important  object  of  James's  policy  was  never 
attained,  the  different  estates  of  parliament  having  always 
voted  promiscuously,  as  the  spiritual  and  temporal  lords  m 
England. 

§  3.  But  no  distinction  between  the  national  councils  of 
the  two  kingdoms  was  more  essential  than  what  appears  to 
have  been  introduced  into  the  Scots  parliament  under  David 
II.    In  the  year  1367,  a  parliament  having  met  at  Scone,  a 
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committee  was  chosen  by  the  three  estates,  who  seem  to 
have  had  full  powers  delegated  to  them,  the  others  retam- 
ing  home  on  account  of  the  advanced  season.  The  same 
was  done  in  one  held  next  year,  without  any  assigned  pre- 
text. Bat  in  1369  this  committee  was  chosen  only  to  pre- 
pare all  matters  determinable  in  {iudiaroent,  or  fit  to  be 
therein  treated,  for  the  decision  of  the  three  estates  on  the 
last  day  but  one  of  the  session.  The  former  scheme  appear- 
ed possibly,  even  to  those  careless  and  nnwilling  legislators, 
too  complete  an  abandonment  of  their  function ;  bat,  even 
modified  as  it  was  in  1369,  it  tended  to  devolve  the  whole 
business  of  parliament  on  this  elective  committee,  sabse- 

?[aently  known  by  the  appellation  of  lords  of  the  aitiele& 
t  came  at  last  to  be  the  general  practice,  though  some  ex- 
ceptions to  this  rule  may  be  found,  that  nothing  was  laid  be- 
fore parliament  without  their  previous  recommendation ;  and 
jbhere  seems  reason  to  think  that  in  the  first  parliament  of 
James  L,  in  1424,  such  full  powers  were  delegated  to  the  com- 
mittee as  had  been  granted  before  in  1367  and  1368,  and 
that  the  three  estates  never  met  again  to  sanction  tlieir  res- 
olutions. The  preparatory  committee  is  not  uniformly  men- 
tioned in  the  preamble  of  statutes  made  during  the  reign  of 
this  prince  and  his  next  two  successors ;  but  there  may  be 
no  reason  to  infer  from  thence  that  it  was  not  appcHnted. 
From  the  reign  of  James  IV.  the  lords  of  articles  are  regu- 
larly named  in  the  records  of  every  parliaments 

It  is  said  that  a  Scots  parliament,  about  the  middle  of  the 
fifteenth  centurv,  consisted  of  near  190  persons.  We  do  not 
find,  however,  that  more  than  half  this  number  usually  at- , 
tended.  A  list  of  those  present  in  1472  gives  but  fourteen  * 
bishops  and  abbots,  twenty-two  earls  and  barons,  thirty- 
four  laii'ds  or  lesser  tenants  in  capite,  and  eight  deputies  of 
boroughs.  The  royal  boroughs  entitled  to  be  represented  in 
parliament  were  above  thirty ;  but  it  was  a  common  usage 
to  choose  the  deputies  of  other  towns  as  their  proxies.  The 
great  object  with  them,  as  well  as  with  the  lesser  barons,  was 
to  save  the  cost  and  trouble  of  attendance.  It  appears,  in- 
deed, that  thev  formed  rather  an  insignificant  portion  of  the 
legislative  body.  They  ara  not  named  as  consenting  parties 
in  several  of  the  statutes  of  James  UL ;  and  it  seems  that  on 
some  occasions  they  had  not  been  summoned  to  parliament, 
for  an  act  was  passed  in  1504  *'  that  the  commissaries  and 
headmen  of  the  burghs  be  warned  when  taxes  or  constitutions 
are  given,  to  have  their  advice  therein,  as  one  of  the  three 
estates  of  the  realm."    This,  however,  is  an  express  recogni- 
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tion  of  their  ri^ht,  thoagh  it  might  have  been  set  aside  by  an 
irregular  exercise  of  power. 

§  4.  It  was  a  natural  result  from  the  constitution  of  a  Scots 
parliament,  together  with  the  general  state  of  society  in  that 
kingdom,  that  its  efforts  were  almost  nniformly  directed  to 
augment  and  invifforate  the  royal  authority.    Their  statutes 
afford  a  remarkable  contrast  to  those  of  England  in  the  ab- 
sence of  provisions  against  the  exorbitances  of  prerogative. 
Robertson  has  observed  that  the  kings  of  Scotland,  from  the 
time  at  least  of  James  I.,  acted  upon  a  steady  system  of  re- 
pressing the  aristoci*acy ;  and  though  this  has  been  called 
too  refined  a  supposition,  and  attempts  have  been  made  to 
explain  otherwise  their  conduct,  it  seems  strange  to  deny  the 
operation  of  a  motive  so  natural,  and  so  readily  to  be  inferred 
from  their  measures.    The  causes  so  well  pointed  out  by  this 
historian,  and  some  that  might  be  added ;  the  defensible  na- 
ture of  great  pait  of  the  country ;  the  extensive  possessions 
of  some  powerful  families ;  the  influence  of  feudal  tenure  and 
Celtic  clanship ;  the  hereditary  jurisdictions,  hardly  control- 
led, even  in  theory,  by  the  supreme  tribunals  of  the  crown ; 
the  custom  of  entering  into  bonds  of  association  for  mutual 
defense ;  the  frequent  minorities  of  the  signing  princes ;  the 
necessary  abandonment  of  any  strict  regard  to  monarchical 
saprenaacy  during  the  struggle  for  independence  against  En- 
eland  ;  the  election  of  one  great  nobleman  to  the  crown,  and 
Its  devolution  upon  another;  the  residence  of  the  first  two 
of  the  Stuart  name  in  their  own  remote  domains ;  the  want 
of  any  such  effective  counterpoise  to  the  aristocracy  as  the 
sovereigns  of  England  possessed  in  its  yeomanry  and  com- 
mercial towns;  all  these  together  placed  the  kings  of  Scot- 
land in  a  situation  which  neither  for  their  own  nor  their 
people's  interest  they  could  be  expected  to  endura    But  an 
impatience  of  submitting  to  the  indolent  and  encroaching 
temper  of  their  nobles  drove  James  I.  (before  whose  time  no 
settled  scheme  of  reviving  the  royal  authority  seems  to  have 
been  conceived)  and  his  next  two  descendants  into  some 
courses  which,  though  excused  or  extenuated  by  the  difficul- 
ties of  their  position,  were  rather  too  precipitate  and  violent, 
and  redounded  at  last  to  their  own  destruction.    The  reign 
of  James  lY.,  from  his  accession  in  1488  to  his  unhappy^  death 
at  Flodden,in  1513,  was  the  first  of  tolerable  prosperity,  the 
crown   having   by  this   time    obtained   no   inconsiderable 
strength,  and  the  course  of  law  being  somewhat  more  estab- 
lished, though  the  aristocracy  were  abundantly  capable  of 
withstanding  any  material  encroachment  upon  their  privi- 
leges. 
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Thoagh  BubBidies  were  of  coarse  occasionally  demanded, 
yet  from  the  poverty  of  the  realm,  and  the  extensive  domains 
which  the  crown  retained,  they  were  much  less  frequent  than 
in  England,  and  thns  one  principal  source  of  difference  was 
removed ;  nor  do  we  read  of  any  opposition  in  parliament  to 
what  the  lords  of  articles  thought  nt  to  propound.    Those 
who  disliked  the  government  stood  aloof  from  such  meetings, 
where  the  sovereign  was  in  his  vigor,  and  had  sometimes 
crushed  a  leader  of  faction  by  a  sudden  stroke  of  power ; 
confident  that  they  could  better  frustrate  the  execution  of 
laws  than  their  enactment,  and  that  questions  of  right  and 
privilege  could  never  be  tried  so  advantageously  as  in  the 
field.     Hence  it  is,  as  I  have  already  observed,  that  we  must 
not  look  to  the  statute-book  of  Scotland  for  many  limitations 
of  monarchy.     Even  in  one  of  James  U.,  which  enacts  that 
none  of  the  royal  domains  shall  for  the  future  be  alienated, 
and  that  the  king  and  his  successoi*?  shall  be  sworn  to  ob- 
serve this  law,  it  may  be  conjectured  that  a  provision  rather 
derogatory  in  semblance  to  the  king's  dignity  was  introduced 
by  his  own  suggestion,  as  an  additional  security  against  the 
importunate  solicitations  of  the  aristocracy  whom  the  statute 
was  designed  to  restrain.    The  next  reign  was  the  struggle 
of  an  imprndent  and,  as  far  as  his  means  extended,  despotic 
prince  against  the  spirit  of  his  subjects.    In  a  parliament  of 
1487,  we  find  almost  a  solitary  instance  of  a  statute  that  ap- 
pears to  have  been  directed  against  some  illegal  proceedings 
of  the  government.     It  is  provided  that  all  civil  suits  shall 
be  determined  by  the  ordinary  judges,  and  not  before  the 
king's  council.    James  III.  was  killed  the  next  year  in  at- 
tempting to  oppose  an  extensive  combination  of  the  rebell- 
ious nobility.    In  the  reisjn  of  James  IV.,  the  influence  of 
the  aristocracy  shows  itself  rather  more  in  legislation ;  and 
two  peculiarities  deserve  notice,  in  which,  as  it  is  said,  the 
legislative  authority  of  a  Scots  parliament  was  far  hieher 
than  that  of  our  own.    They  were  not  only  often  consulted 
about  peace  or  war,  which  in  some  instances  was  the  case  in 
England,  but,  at  least  in  the  sixteenth  century,  their  appro- 
bation seems  to  have  been  necessary.     This,  though  not  con- 
sonant to  our  modem  notions,  was  certainly  no  more  than 
the  genius  of  the  feudal  system  and  the  character  of  a  great 
deliberative  council  might  lead  us  to  expect ;  but  a  more 
remarkable  singularity  was,  that  what  had  been  propounded 
by  the  lords  of  articles,  and  received  the  ratification  of  the 
three  estates^  did  not  require  the  king's  consent  to  give  it 
complete  validity.    Such,  at  least,  is  said  to  have  been  the 


So<mjk2fD.  JUDICIAL  POWER.  649 

Scots  constitation  in  the  time  of  James  VI. ;  though  we  may 
demand  very  full  proof  of  such  an  anomaly,  which  the  lan- 
guage of  their  statutes,  expressive  of  the  king's  enacting 
power,  bv  no  means  leads  us  to  infer. 

§  5.  The  kings  of  Scotland  had  always  their  aula  or  curia 
regis,  claiming  a  supreme  judicial  authority,  at  least  in  some 
causes,  though  it  might  be  difficult  to  determine  its  bounda- 
ries, or  how  far  they  were  respected.  They  had  also  bailiffs 
to  administer  justice  in  their  own  domains,  and  sheriffs  in 
every  county  for  the  same  purpose,  wherever  grants  of  re- 
gality did  not  ex;plttde  their  jurisdiction.  These  regalities 
were  hereditary  and  territorial ;  they  extended  to  the  inflic- 
tion of  capital  punishment ;  the  lord  possessing  them  might 
reclaim  or  repledge  fas  it  was  called,  irom  the  surety  he  was 
obliged  to  give  that  ne  would  himjself  do  justice)  any  one  of 
his  vassals  who  was  accused  before  another  jurisdiction.  The 
barons,  who  also  had  cognizance  of  most  capital  offenses,  and 
the  royal  boroughs,  enjoyed  the  same  privilege.  An  appeal 
lay,  in  civil  suits,  from  the  baron's  court  to  that  of  the  sheriff 
or  lord  of  regality,  and  ultimately  to  the  parliament,  or  to  a 
certain  number  of  persons  to  whom  it  delegated  its  author- 
ity. This  appellant  jurisdiction  of  parliament,  as  well  as  that 
of  the  king's  privy  council,  which  was  original,  came,  by  a 
series  of  provisions  from  the  year  1425  to  1532,  into  the  hands 
of  a  supreme  tribunal  thus  gradually  constituted  in  its  pres- 
ent form,  the  Court  of  Session.  It  was  composed  of  fifteen 
judges,  half  of  whom,  besides  the  president,  were  at  first 
churchmen,  and  soon  established  an  entire  subordination  of 
the  local  courts  in  all  civil  suits.  But  it  possessed  no  com- 
petence in  criminal  proceedings ;  the  hereditary  jurisdictions 
remained  unaffectea  for  some  ages,  though  the  king's  two 
justiciaries,  replaced  afterward  by  a  court  of  six  judges,  went 
their  circuits  even  through  those  counties  whereiq  charters 
of  regality  had  been  granted.  Two  remafkable  innovations 
seem  to  have  aocompanied,  or  to  have  been  not  far  removed 
in  time  from,  the  first  formation  of  the  court  of  session — the 
discontinuance  of  juries  in  civil  causes,  and  the  adoption  of 
so  many  principles  from  the  Roman  law  as  have  given  the 
jurisprudence  of  Scotland  a  very  different  character  from  our 
own. 

§  6.  In  the  reign  of  James  V.  it  might  appear  probable  that 
by  the  influence  of  laws  favorable  to  public  order,  better  en- 
forced through  the  council  and  court  of  session  than  before, 
by  the  final  subjugation  of  the  house  of  Douglas  and  of  the 
carls  of  Ross  in  the  North,  and  some  slight  increase  of  wealth 

28 
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ia  the  towns,  conspiring  with  the  general  tendency  of  the 
sixteenth  century  throughout  Europe,  the  feudal  spirit  would 
be  weakened  and  kept  under  in  Scotland,  or  display  itself 
only  in  a  parliamentary  resistance  to  what  might  become  in 
its  turn  dangerous,  the  encroachments  of  arbitrary  power. 
But  immediately  afterward  a  new  and  unexpected  impulse 
was  given ;  religious  zeal,  so  blended  with  the  ancient  spirit 
of  aristocratic  independence  that  the  two  motives  are  scarce- 
ly distinguishable,  swept  before  it  in  the  first  whirlwind  al- 
most every  vestige  of  the  royal  sovereignty.  The  Roman 
catholic  religion  was  abolished  with  the  /oiins  indeed  of  a 
parliament,  but  of  a  parliament  not  summoned  by  the  crown, 
and  by  acts  that  obtained  not  its  assent.  The  Scots  church 
had  been  immensely  rich ;  its  riches  had  led,  as  everywhere 
else,  to  neglect  of  duties  and  dissoluteness  of  life;  and  these 
vices  had  met  with  their  usual  punishment  in  the  people's 
hatred.^  The  reformed  doctrines  gained  a  nK>re  rapid  and 
general  ascendency  than  in  England,  and  were  accompanied 
with  a  more  strenuous  and  uncompromising  enthusiasm.  It  is 
probable  that  no  sovereign  retaining  a  strong  attachment  to 
the  ancient  creed  would  long  have  been  permitted  to  reign ; 
and  Mary  is  entitled  to*  every  presumption,  in  the  great  con- 
trovci'sy  that  belongs  to  her  name,  tnat  can  reasonably  be 
founded  on  this  admission.  But,  without  deviating  into  that 
long  and  intricate  discussion,  it  may.  be  given  as  the  proba- 
ble result  of  fair  inquiry  that  to  impeach  the  characters  of 
most  of  her  adversaries  would  be  a  far  easier \ask  than  to  ex- 
onerate her  own." 

1  At  leaBt  one-balf  of  the  wealth  of  Scotland  was  in  the  hands  of  the  clergy,  chiefly 
of  a  few  individaals. 

*  I  hare  read  a  good  deal  on  this  celebrated  controversy ;  bnt  where  so  much  is 
disputed  it  is  not  easy  to  form  an  opinion  on  every  point.  But,  npon  the  whole, 
I  think  there  are  only  two  hypotheses  that  can  be  advanced  with  any  color  of  rea- 
son. The  first  is,  that  the  mnrder  of  Damley  was  projected  by  Bothwell,  Maitland, 
and  tome  otners,  withoot  the  qneem's  express  Icnowledge,  bat  with  a  reliance  on  her 
passion  for  the  former,  which  would  lead  her  both  to  shelter  him  from  punishment, 
and  to  raise  him  to  her  bed ;  and  that,  in  both  respects,  thitf  expectation  was  folly 
realized  by  a  criminal  connivance  at  the  escape  of  one  whom  she  must  brieve  to 
have  been  concerned  in  her  husband^s  death,  and  by  a  still  more  lufamons  marriage 
with  him.  This,  it  appears  to  me,  is  a  conclusion  that  may  l>e  drawn  by  reasoning 
on  admitted  facts,  according  to  the  common  mies  of  presumptive  evidence.  The 
second  supposition  is,  that  she  had  given  a  previous  consent  to  the  assasslnatioD. 
This  is  rendered  probable  by  several  circumstances,  and  especially  by  the*  famous 
letters  and  sonnets,  the  genuineness  of  which  has  been  so  warmly  disputed.  I  must 
confess  that  they  seem  to  me  authentic,  and  that  Mr.  Laing*B  dissertation  on  the 
murder  of  Daniley  has  rendered  Mary's  innocence,  even  as  to  participation  in  that 
crime,  en  untenable  proposition. 

I  shall  dismiss  a  subject  so  foreign  to  my  purpose  with  remarking  a  fidlacy  which 
affects  almost  the  whole  argument  of  Mary*s  most  strenuous  advocates.  They  seem 
to  Ikncy  that  if  the  earls  of  Murray  and  Morton,  and  secretary  Maitland  of  Lething- 
ton,  can  be  proved  to  have  been  concerned  in  Darnley's  murder,  the  queen  herself  is 
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§  7.  The  history  of  Scotland  from  the  reformation  assames 
a  character  not  only  nnlike  that  of  preceding  times,  but  to  - 
which  there  is  no  parallel  in  modem  ages.  It  became  a  con- 
test, not  between  the  crown  and  the  feudal  aristocracy,  as 
before,  nor  between  the  assertors  of  prerogative  and  of  privi- 
lege, as  in  England,  nor  between  the  possessors  of  establish- 
ed power  and  those  who  deemed  themselves  oppressed  by  it, 
as  is  the  usual  source  of  civil  discord,  but  between  the  tem- 
poral and  spiritual  authorities,  the  crown  and  the  church — 
that  in  general  supported  by  the*  legislature,  this  sustained 
by  the  voice  of  the  people.  Nothing  of  this  kind,  at  least  in 
any  thing  like  so  great  a  degree,  has  occurred  in  other  prot- 
estant  countries — the  Anglican  church  being,  in  its  original 
constitution,  bound  up  with  the  state  as  one  of  its  compo- 
nent parts,  but  subordinate  to  the  whole ;  and  the  ecclesias- 
tical order  in  the  kingdoms  and  commonwealths  of  the  Con- 
tinent being  either  destitute  of  temporal  authority,  or  at 
least  subject  to  the  civil  magistrate's  supremacy. 

Knox,  the  founder  of  the  Scots  reformation,  and  those  who 
concurred  with  him,  both  adhered  to  the  theological  system 
of  Calvin,  and  to  the  scheme  of  politv  he  had  introduced  at 
Geneva,  with  such  modifications  as  became  necessary  from 
the  greater  scale  on  which  it  was  to  be  practiced.  Each 
parish  had  its  minister,  lay  elder,  and  deacon,«who  held  their 
Kirk-session  for  spiritual  jurisdiction  and  other  pui^poses; 
each  ecclesiastical  province  its  synod  of  ministers  and  dele- 
gated eldera,  presided  over  by  a  superintendent ;  but  the  su- 
preme power  resided  in  the  general  assembly  of  the  Scots 
church,  constituted  of  all  ministers  of  parishes,  with  an  ad- 
mixture of  delegated  laymen,  to  which  appeals  from  inferior 
judicatories  lay,  and  by  whose  determinations  or  canons  the 
whole  were  bound.  The  superintendents  had  such  a  degree 
of  episcopal  authority  as  seems  implied  in  their  name,  but 
concurrently  with  the  parochial  ministers,  and  in  subordina- 
tion to  the  general  assembly ;  the  number  of  these  was  de- 
signed to  be  ten,  but  only  five  wei*e  appointed.  This  form 
of  church  polity  was  set  up  in  1560 ;  but  according  to  the 
irregular  state  of  things  at  that  time  in  Scotland,  though 
fully  admitted  and  acted  upon,  it  had  only  the  authority  of 
the  church,  with  no  confirmation  of  parliament,  which  seems 

at  once  absolved.  Bat  it  is  generally  agreed  that  Maitland  was  one  of  those  who 
conspired  with  Bothwell  for  this  purpose ;  and  Morton,  if  he  were  not  absolutely 
consenting,  was,  by  his  own  acknowledgment  at  his  execution,  apprised  of  the  con- 
spiracy. With  respect  to  Murray,  indeed,  there  is  not  a  shadow  of  evidence,  nor  had 
he  any  probable  motive  to  second  Bothweirs  schemes ;  bnt,  even  if  his  participation 
were  presumed,  it  would  not  alter  in  the  slightest  degree  the  prooita  as  to  the  queen. 


ll 
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to  have  been  the  first  Btep  of  the  former  toward  the  inde- 
pendency it  came  to  usurp.  Meanwhile  it  was 'agreed  that 
the  Roman  catholic  prelates,  including  the  regulars,  shoald 
enjoy  two-thirds  of  their  revenues,  as  well  as  their  rank  and 
seats  in  parliament,  the  remaining  third  being  given  to  the 
crown,  out  of  which  stipends  should  be  allotted  to  the  prot- 
estant  clergy.  Whatever  violence  may  be  imputed  to  the 
authors  of  the  Scots  reformation,  this  arran^ment  seems  to 
display  a  moderation  which  we  should  vainly  seek  in  oor 
own.  The  new  church  was,  however,  but  inadequately  pro- 
vided for;  and  perhaps  we  may  attribute  some  part  of  her 
subsequent  contumacy  and  encroachment  on  the  state  to  the 
exasperation  occasioned  by  the  latter's  parsimony,  or  rather 
rapaciousness,  in  the  distribution  of  ecclesiastical  estates. 

It  was  doubtless  intended  by  the  planners  of  a  presbyteri- 
an  m6del  that  the  bishoprics  should  be  extinguished  by  the 
death  of  the  possessors,  and  their  revenues  be  converted 
aitly  to  the  maintenance  of  the  clergy,  partly  to  other  pab- 
ic  interests.  But  it  suited  better  the  men  in  power  to  keep 
up  the  old  appellations  for  their  own  benefit.  As  the  cath* 
olic  prelates  died  away,  they  were  replaced  by  protestant 
ministers,  on  private  compacts  to  alienate  the  principal  part 
of  the  revenues  to  those  through  whom  they  were  appoint- 
ed. After  some  hesitation,  a  convention  of  the  church,  in 
1572,  agreed  to  recognize  these  bishops  until  the  king^a  ma- 
jority and  a  final  settlement  by  the  legislature,  and  to  per- 
mit them  a  certain  portion  of  jurisdiction,  though  not  great- 
er than  that  of  the  superintendent,  and  equally  subordinate 
to  the  general  assembly.  They  were  not  consecrated,  nor 
would  the  slightest  distinction  of  order  have  been  endnred 
by  the  church.  Yet  even  this  moderated  episcopacy  gave 
onense  to  ardent  men,  led  by  Andrew  Melville,  the  second 
name  to  Knox  in  the  ecclesiastical  history  of  Scotland ;  and, 
notwithstanding  their  engagement  to  leave  things  as  they 
were  till  the  determination  of  parliament,  the  general  assem- 
bly soon  began  to  restrain  the  bishops  by  their  own  au- 
thority, and  finally  to  enjoin  them,  under  pain  of  excommn- 
nication,  to  lay  down  an  office  which  they  voted  to  be  desti* 
tute  of  warrant  from  the  word  of  God,  and  injurious  to  the 
church.  Some  of  the  bishops  submitted  to  this  decree; 
others,  as  might  be  expected,  stood  out  in  defense  of  their 
dignity,  and  were  supported  both  by  the  king  and  by  all 
who  conceived  that  the  supreme  power  of  Scotland,  in  estab- 
lishing and  endowing  the  church,  had  not  constituted  a  soci- 
ety independent  of  the  commonwealth.    A  series  of  acts  in 
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1584,  at  a  time  when  the  court  had  obtained  a  temporary  as- 
cendanty  seemed  to  restore  the  episcopal  government  in  al- 
most its  pristine  lustre.  But  the  popular  voice  was  loud 
against  episcopacy ;  the  prelates  were  discredited  by  their 
simoniacal  alienations  of  church  revenues,  and  by  their  con- 
nection with  the  court ;  the  king  was  tempted  to  annex  most 
of  their  lands  to  the  crown  by  an  act  of  parliament  in  1587; 
Adamson,  archbishop  of  St.  Andrew's,  who  had  led  the  epis- 
copal  party,  was  driven  to  a  humiliating  retractation  before 
the  general  assembly ;  and,  in  1592,  the  sanction  of  the  leg- 
islature was  for  the  iirst  time  obtained  to  the  whole  scheme 
of  presbyterian  polity,  and  the  laws  of  1584  were  for  the 
most  part  abrogated. 

The  school  of  Knox,  if  so  we  may  call  the  early  presbyte- 
rian ministers  of  Scotland,  was  full  of  men  breathmg  their 
master's  spirit — acute  in  disputation,  eloquent  in  discourse, 
learned  beyond  what  their  successors  have  been,  and  intense- 
ly zealous  in  the  cause  of  reformation.  They  wielded  the 
people  at  will,  who,  except  in  the  Highlands,  threw  off  almost 
with  unanimity  the  old  religion,  and  took  alarm  at  the  slight- 
est indication  of  its  revival.  Their  system  of  local  and  gen- 
eral assemblies  infused,  together  with  the  forms  of  a  repub- 
lic, its  energy  and  impatience  of  exterior  control,  combined 
with  the  concentration  and  unity  of  purpose  that  belongs  to 
the  most  vigorous  government.  It  must  be  confessed  that 
the  unsettled  state  of  the  kingdom,  the  faults  and  weakness 
of  the  regents  Lennox  and  Morton,  the  inauspicious  begin- 
■ning  of  James's  personal  administration  under  the  sway  of 
unworthy  favorites,  the  real  perils  of  the  reformed  church, 
ffave  no  slight  pretext  for  the  clergy's  interference  with  civ- 
il policy.  Not  merely  in  their  representative  assemblies,  but 
in  the  pulpits,  they  perpetually  remonstrated,  in  no  guarded 
language,  against  the  misgovemment  of  the  court,  and  even 
the  personal  indiscretions  of  the  king.  This  they  pretended 
to  claim  as  a  privilege  beyond  the  restraint*of  law.  Andrew 
Melville  having  been  summoned  before  the  council  in  1584, 
to  give  an  account  of  some  seditious  language  alleged  to 
have  been  us^d  by  him  in  the  pulpit,  declined  its  jurisdiction 
on  the  ground  that  he  was  only  responsible,  in  the  first  in- 
stance, to  his  pi-esbytery  for  words  so  spoken,  of  which  the 
king  and  council  could  not  judge  without  violating  the  im- 
munities of  the  church.  Precedents  for  such  an  immunity  it 
would  not  have  been  difficult  to  find ;  but  they  must  have 
been  sought  in  the  archives  of  the  enemy.  It  was  rather 
early  for  the  new  i*epublic  to  emulate  the  despotism  she  had 
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overthrown.  Sucb,  however,  is  the  uniformity  with  which 
the  same  passions  operate  on  bodies  of  men  m  similar  cir- 
ciimstances ;  and  so  greedily  do  those  whose  birth  has  placed 
them  far  beneath  the  possession  of  power  intoxicate  them- 
selves with  its  onaccQStomed  enjoyments. 

§  8.  JameSy  however,  and  his  councilors  were  not  so  feeble 
as  to  endure  this  open  renewal  of  those  extravagant  preten- 
sions which  Rome  had  taught  her  priesthood  to  assert.  Mel- 
ville fled  to  England ;  and  a  parliament  that  met  the  same 
year  snstiuned  the  supremacy  of  the  civil  power  with  that 
violence  and  dangerous  latitude  of  expression  so  frequent  in 
the  Scots  statute-book.  It  was  made  treason  to  decline  the 
jurisdiction  of  the  king  or  council  in  any  matter,  to  seek  the 
diminution  of  the  power  of  any  of  the  three  estates  of  parlia- 
ment, which  struck  at  all  that  had  been  done  against  epis- 
copacy, to  utter,  or  to  conceal,  when  heard  from  others  in 
sermons  or  familiar  discourse,  any  false  or  slanderous  speech- 
es to  the  reproach  of  the  king,  his  council,  or  their  proceed- 
ings, or  to  the  dishonor  of  his  parents  and  progenitors,  or  to 
meddle  in  the  afiairs  of  state.  It  was  forbidden  to  treat  or 
consult  on  any  matter  of  state,  civil  or  ecclesiastical,  without 
the  king's  express  command — thus  rendering  the  general  as- 
sembly for  its  chief  purposes,  if  not  its  existence,  altogether 
dependent  on  the  crown.  Such  laws  not  only  annihilated 
the  pretended  immunities  of  the  church,  but  went  very  far 
to  set  up  that  tyranny  which  the  Stuarts  afterward  exercised 
in  Scotland  till  their  expulsion.  These  were  in  part  repeal- 
ed, so  far  as  affected  the  church,  in  1592 ;  but  the  crown  re- 
tained the  exclusive  ri^ht  of  convening  its  general  assembly, 
to  which  the  presbyterian  hierarchy  still  gives  but  an  evasive 
and  reluctant  obedience. 

These  bold  demagogues  were  not  long  in  availing  them- 
selves of  the  advantages  which  they  had  obtained  in  the  par- 
liament of  1592,  and  through  the  troubled  state  of  the  realm. 
They  began  agalb  to  intermeddle  with  public  affairs,  the  ad- 
ministration of  which  was  sufficiently  open  to  censure.  This 
license  brought  on  a  new  crisis  in  1596.  Black,  one  of  the 
ministers  of  St.  Andrew's,  inveighing  against  thie  government 
from  the  pulpit,  painted  the  king  and  queen,  as  well  as  their 
council,  in  the  darkest  colors,  as  dissembling  enemies  to  re- 
ligion. James,  incensed  at  this  attack,  caused  him  to  be  sum- 
moned before  the  privy  council.  The  clergy  decided  to  make 
common  cause  with  the  accused.  The  council  of  the  church, 
a  standing  committee  lately  appointed  by  the  general  assem- 
bly, enjoined  Black  to  decline  the  jurisdiction.    The  king  by 
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proclamation  directed  the  members  of  this  council  to  retire 
to  their  several  parishes.  They  resolved,  instead  of  submit- 
ting, that  since  they  were  convened  by  the  warrant  of  Christ, 
in  a  most  needful  and  dangerous  time,  to  see  unto  the  good 
of  the  church,  they  should  obey  Grod  rather  than  man.  The 
king  offered  to  stop  the  proceedings,  if  they  would  but  de- 
clare that  thev  did  not  decline  the  civil  jurisdiction  absolute- 
ly, but  only  m  the  particular  case,  as  being  one  of  slander, 
and  consequently  of  ecclesiastical  competence ;  for  Black  had 
asserted  before  the  council  that  speeches  delivered  in  thepul- 

Eits,  although  alleged  to  be  treasonable,  could  not  be  judged 
y  the  king  until  the  church  had  first  taken  cognizance  there- 
oil  But  these  ecclesiastics,  in  the  full  spirit  of  the  thirteenth 
century,  determined  by  a  majority  not  to  recede  from  their 
plea.  Their  contest  with  the  court  soon  excited  the  popu- 
lace of  Edinburgh,  and  save  rise  to  a  tumult  which,  whether 
dangerous  or  not  to  the  king,  was  what  no  government  could 
pass  over  without  utter  loss  of  authority. 

§  9.  It  was  in  church  assemblies  alone  that  James  found 
opposition.  His  parliament,  as  had  invariably  been  the  case 
in  Scotland,  went  i*eadily  into  all  that  was  proposed  to  them ; 
nor  can  we  doubt  that  the  gentry  must  for  the  most  part 
have  revolted  from  these  insolent  usurpations. of  the  ecclosias- 
tical  order.  It  was  ordained  in  parliament  that  every  minis- 
ter should  declare  his  submission  to  the  king's  jurisdiction 
in  all  matters  civil  and  criminal,  that  no  ecclesiastical  judi- 
catory should  meet  without  the  king's  consent,  and  that  a 
magistrate  might  commit  to  prison  any  minister  reflecting 
in  his  sermons  on  the  king's  conduct  He  had  next  recourse 
to  an  instrument  of  power  more  successful  frequently  than 
intimidation,  and  generally  successful  in  conjunction  with  it 
— ^gaining  over  the  members  of  the  general  assembly,  some 
by  promises,  some  by  exciting  jealousies,  till  they  surrender- 
ed no  small  portion  of  what  had  passed  for  the  privileges  of 
the  church.  The  crown  obtained  by  their  dbncession,  which 
then  seemed  almost  necessary  to  confirm  what  the  legislature 
had  enacted,  the  right  of  convoking  assemblies,  and  of  nomi- 
nating ministers  in  the  principal  towns.  James  followed  up 
this  victory  by  a  still  more  important  blow.  It  was  enacted 
that  fifly-one  ministers,  on  bemg  nominated  by  the  king  to 
titular  bishoprics  and  other  prelacies,  might  sit  in  parliament 
as  representatives  of  the  church.  This  seemed  justly  alarm- 
ing to  the  opposite  party ;  nor  could  the  general  assembly 
be  brought  to  acquiesce  without  such  very  considei*able  i-e- 
strictions  upon  these  suspicious  commissioners,  by  which 
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name  tbcy  prevailed  to  have  them  called^  as  might  in  some 
measure  afford  security  against  the  revival  of  that  episcopal 
domination,  toward  which  the  endeavors  of  the  crown  were 
plainly  directed.  But  the  king  paid  little  regard  to  these 
regulations;  and  thus  the  name  and  parliamentary  station 
of  bishops,  though  without  their  spiritual  functions,  were 
restored  in  Scotland  after  only  six  years  from  their  abo- 
lition. 

A  king  like  James,  not  less  conceited  of  his  wisdom  than 
full  of  the  dignity  of  his  station,  could  not  avoid  contracting 
that  insuperable  aversion  to  the  Scots  presbytery  which  he 
expressed  in  his  Basilicon  Doron' before  his  accesnon  to  the 
English  throne,,  and  more  vehemently  on  all  occasions  afteiv 
ward.  He  found  a  very  different  race  of  churchmen,  well 
trained  in  the  supple  school  of  courtly  conformity,  and  emo- 
lous  flatterera  both  of  his  power  and  his  wisdom.  The  min- 
isters of  Edinburgh  had  been  used  to  pray  that  God  would 
turn  his  heart :  Whitgift,  at  the  conference  of  Hampton 
Court,  falling  on  his  knees,  exclaimed  that  he  doubted  not 
his  majesty  spoke  by  the  special  grace  of  God.    It  was  im* 

Possible  that  he  should  not  redouble  his  endeavors  to  intro- 
uce  BO  convenient  a  system  of  ecclesiastical  government  into 
his  native  kingdom.  He  began,  accordingly,  to  prevent  the 
meetings  of  the  general  assembly  by  continued  prorogationa. 
Some  hardy  presbyterians  ventured  to  assemble  by  their  own 
authority,  which  the  lawyers  construed  into  treason.  The 
bishops  were  restored  by  parliament,  in  1606,  to  a  part  of 
their  revenues,  the  act  annexing  these  to  the  crown  being  re- 
pealed. They  were  appointed. by  an  ecclesiastical  conr^i- 
tion,  more  subservient  to  the  crown  than  formerly,  to  be  per- 
petual moderators  of  provincial  synods.  The  clergy  still 
gave  way  with  reluctance ;  but  the  crown  had  an  irresistible 
ascendency  in  parliament;  and  in  1610  the  episcopal  system 
was  thoroughly  established.  The  powers  of  ordination,  as 
well  as  jurisdiction,  were  solely  vested  in  the  prelates ;  a 
court  of  high  commission  was  created  on  the  English  model ; 
and,  though  the  general  assembly  of  the  church  still  contin- 
ued, it  was  merely  as  a  shadow,  and  almost  mocke^,  of  its 
original  importance.  The  bishops  now  repaired  to  England 
for  consecration — a  ceremony  deemed  essential  in  the  new 
school  that  now  predominated  in  the  Anglican  church ;  and 
this  gave  a  final  blow  to  the  polity  in  which  the  Scottish 
reformation  had  been  founded.  With  far  more  questiona- 
ble pnidence,  James,  some  yeara  afterward,  forced  upon  the 
people  of  Scotland  what  wei-e  called  the  ^ve  articles  of 
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Perth,  reluctantly  adopted  by  a  general  assembly  held  thei*e 
in  1617.  These  were  matters  of  ceremony,  such  as  the  pos- 
ture of  kneeling  in  the  eucharist,  the  rite  of  confirmation, 
and  the  observance  of  certain  holidays,  but  enough  to  alarm 
a  nation  fanatically  abhoiTent  of  every  approximation  to  the 
Roman  worship,  and  already  incensed  by  what  they  deemed 
the  corruption  and  degradation  of  their  church. 

That  church,  if  indeed  it  preserved  its  identity,  was  whol- 
ly changed  in  character,  and  became  as  much  distinguished 
in  its  episcopal  fonn  by  servility  and  corruption  as  during 
its  presbyterian  democmcy  hj  action  and  turbulence.  The 
bishops  at  its  head,  many  ol  them  abhori*ed  by  their  own 
countrymen  as  apostates  and  despised  for  their  vices,  looked 
for  protection  to  the  sister  church  of  England  in  its  pride 
and  triumph.  It  had  long  been  the  favorite  project  of  the 
court,  as  it  naturally  was  of  the  Anglican  prelates,  to  assim- 
ilate in  all  respects  the  two  establishments.  That  of  Scot- 
land still  wanted  gne  essential  characteristic,  a  regular  litur- 
gy. But  in  preparing  what  was  called  the  service-book,  the 
£nglish  model  was  not  closely  followed ;  the  variations  hav- 
ing all  a  tendency  toward  the  Romish  worship.  It  is  far 
more  probable  that  Laud  intended  these  to  prepare  the  way 
for  a  similar  change  in  England,  than  that,  as  some  have  sur- 
mised, the  Scots  bishops,  from  a  notion  of  independence,  chose 
thus  to  distinguish  tneir  own  ritual.  What  were  the  con- 
sequences of  this  unhappy  innovation,  attempted  with  that 
ignorance  of  mankind  which  kings  and  priests,  when  lefl  to 
their  own  guidance,  usually  display,  it  is  here  needless  to 
mention.  In  its  ultimate  results,  it  preserved  the  liberties 
and  overthrew  the  monarchy  of  England.  In  its  more  im- 
mediate effects,  it  gave  rise  to  the  national  covenant  of  Scot- 
land ;  a  solemn  pledge  of  unity  and  perseverance  in  a  §reat 
public  cause,  long  since  devised  when  the  Spanish  armada 
threatened  the  liberties  and  religion  of  all  Britain,  but  now 
directed  against  the  domestio  enemies  of  both.  *  The  episco- 
pal government  had  no  friends,  even  among  those  who  served 
the  king.  To  him  it  was  dear  by  the  sincerest  conviction, 
and  bv  its  connection  with  absolute  power,  still  more  close 
and  direct  than  in  England.  But  he  nad  reduced  himself  to 
a  condition  where  it  was  necessary  to  sacnfioe  his  authority 
in  the  smaller  kingdom,  if  he  would  hope  to  preserve  it  in 
the  greater;  and  in  this  view  he  consented,  in  the  parliament 
of  1641,  to  restore  the  presbyterian  discipline  of  the  Scots 
church ;  an  offense  against  his  conscience  (for  such  his  prej- 
udices led  him  to  consider  it)  which  he  deeply  afterward  re- 
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pentedy  when  he  discovered  bow  absolately  it  bad  Billed  of 
serving  bb  interests. 

§  10.  In  tbe  great  straggle  with  Charles  against  episcopa- 
cy, the  encroachments  of  arbitrary  rale,  for  the  sake  of  which, 
in  a  great  measure,  he  valaed  that  form  of  charch  polity,  were 
not  overlooked;  and  the  parliament  of  1641  procured  some 
essential  improvements  in  the  civil  constitution  of  Scotland. 
Triennial  sessions  of  the  legislature,  and  other  salutary  refor- 
mations, were  borrowed  from  their  friends  and  coadjutors  in 
England.  But  what  was  still  more  important,  was  the  abo- 
lition of  that  destructive  control  over  the  legislature  which 
the  crown  had  obtained  through  the  lords  of  articles.  These 
had  doubtless  been  originally  nominated  by  the  several  es- 
tates in  parliament,  solely  to  expedite  tlye  management  of 
business,  and  relieve  the  entire  oodv  from  attention  to  it 
But,  as  early  as  1561,  we  find  a  practice  established,  that  the 
spiritual  lords  should  choose  the  temporal,  generally  eight 
in  number,  who  were  to  sit  on  this  committee,  and  converse- 
ly ;  the  burgesses  still  electing  their  own.  To  these  it  be- 
came usual  to  add  some  of  the  officers  of  state ;  and  in  1617 
it  was  established  that  eight  of  them  should  be  on  the  list 
Charles  procured,  without  authority  of  parliament,  a  further 
innovation  in  IGdd.  The  bishops  chose  eight  peers,  the  peers 
ei^ht  bishops ;  and  these  appointed  sixteen  commissioners  of 
shires  and  boroughs.  Thus  the  whole  power  was  devolved 
upon  the  bishops,  the  slaves  and  sycophants  of  the  crowm 
The  parliament  itself  met  only  on  two  aays,  the  first  and  last 
of  their  pretended  session,  the  one  time  in  order  to  choose  the 
lords  of  articles,  the  other  to  ratifv  what  they  proposed.  So 
monstrous  an  anomaly  could  not  long  subsist  in  a  high-spir- 
ited nation.  This  improvident  assumption  of  power  by  low* 
bori^  and  odious  men  precipitated  their  downfall,  and  made 
the  destruction  of  the  hierarchy  appear  the  necessary  guar- 
anty for  parliamentary  independence,  and  the  ascendant  of 
the  aristocracy.  But  lest  the  court  might,  in  some  other 
form,  regain  this  preliminary  or  initiative  voice  in  legislation, 
which  the  experience  of  many  governments  has  shown  to  be 
the  surest  method  of  keeping  supreme  authority  in  their 
hands,  it  was  enacted  in  1641,  that  each  estate  might  choose 
lords  of  articles  or  not,  at  its  discretion ;  but  that  all  propo- 
sitions should  in  the  first  instance  be  submitted  to  the  whole 
parliament,  by  whom  such  only  as  should  be  thought  fitting 
might  be  referred  to  the  committee  of  articles  for  considera- 
tion. 

§ll.Tl)is  parliament,  however,  neglected  to  abolish  one 
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of  the  most  odious  engines  that  tyranny  ever  devised  against 
public  viitue,  the  Scots  law  of  treason.  It  had  been  enacted 
Dy  a  statute  of  James  I.  in  1424,  that  all  leasing-makers,  and 
tellers  of  what  might  engender  discord  between  the  king  and 
his  people,  should  forfeit  life  and  goods.  The  act  was  re- 
newed under  James  II.,  and  confirmed  in  1540.  It  was  aimed 
at  the  factious  aristocracy,  who  perpetually  excited  the  peo- 
ple by  invidious  reproaches  against  the  king's  administration. 
bat  ia  1584,  a  new  antagonist  to  the  crown  having  appeared 
in  the  presbyterian  pulpits,  it  was  determined  to  silence  op- 
pK>sition  by  giving  the  statute  of  leasing-making,  as  it  was 
denominated,  a  mdre  sweeping  operation.  Its  penalties  were 
accordingly  extended  to  such  as  should  '^  utter  untrue  or  slan- 
derous speeches,  to  the  disdain,  reproach,  and  contempt  of  his 
highness,  his  parents  and  progcfnitore,  or  should  meddle  in 
the  affaira  of  his  highness  or  his  estate."  The  '^  hearere  and 
not  reporters  thereof"  were  subjected  to  the  same  punish- 
ment. It  may  be  remarked  that  these  Scots  statutes  are 
worded  with  a  latitude  never  found  in  England,  even  in  the 
worst  times  of  Henry  VIIL  Lord  Balmerino,  who  had  op- 
posed the  court  in  the  parliament  of  1633,  retained  in  his  pos- 
session a  copy  of  an  apology  intended  to  have  been  present- 
ed by  himself  and  other  peers  in  their  exculpation,  but  from 
which  they  had  desisted,  in  apprehension  of  the  king's  dis- 
pleasure. This  was  obtained  clandestinely,  and  in  breach  of 
confidence,  by  some  of  his  enemies;  and  he  was  indicted  on 
the  statute  of  leasing-making,  as  having  concealed  a  slan- 
der against  his  majesty's  government.  A  jury  was  retnnied 
with  gross  partiality;  yet  so  outrageous  was  the  attempted 
violation  of  justice  that  Balmerino  was  only  convicted  oy  a 
majority  of  eight  against  seven;  for  in  Scots  juries  a  simple 
majority  was  sufficient,  as  it  is  still  in  all  cases  except  trea- 
son. It  was  not  thought  expedient  to  carry  this  sentence  into 
execution ;  .but  the  kingdom  could  never  pardon  its  gi^vern- 
ment  so  infamous  a  stretch  of  power.  The  statute  itself, 
however,  seems  not  to  have  shared  the  same  odium ;  we  do 
not  find  any  efibrt  made  for  its  repeal ;  and  the  ruling  party 
in  1641,  unfortunately,  did  not  scruple  to  make  use  of  its  san- 
guinary provisions  against  their  own  advei*saries. 

The  conviction  of  Balmenno  is  hardly  more  repugnant  to 
justice  than  some  other  cases  in  the  long  rei<;n  of  James  YI. 
Eight  years  after  the  execution  of  the  earl  o^  Gowrie  and  his 
brother,  one  Sprot,  a  notary,  having  indiscreetly  mentioned 
that  he  was  in  possession  of  letters,  written  by  a  person  since 
dead,  which  evinced  his  paiticipation  in  that  mysterious 
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eoDspirmcf,  was  pat  to  death  lor  oonoealing  them.  Thomaa 
Ross  suffered,  in  1618,  the  punishment  of  treason  for  pub- 
lishing at  Oxford  a  blasphemoos  libel,  as  the  indictment 
calls  it,  arainst  the  Scots  nation.*  I  know  not  what  he  could 
have  said  worse  than  what  their  seDtence  against  him  en- 
abled others  to  say,  that,  amidst  a  great  vaant  of  Christian- 
ity and  civilization,  they  took  away  men's  lives  by  such 
statutes,  and  snch  constmctions  of  them,  as  coald  <mly  be 
paralleled  in  the  annals  of  the  jrorst  tyrants.  By  an  act  of 
1584,  the  privy  conncil  were  empowered  to  examine  an  ac- 
cused party  on  oath ;  and  if  he  declined  to  answer  any  ques- 
tion, it  was  held  denial  of  their  jurisdiction,  and  amounted 
to  a  conviction  of  treason.  This  was  experienced  by  two 
Jesuits,  Crighton  and  Ogilvy,  in  1610  and  1615,  the  latter 
of  whom  was  executed.  One  of  the  statutes  upon  which  he 
was  indicted  contained  the  singular  absurdity  of  ^  annulling 
and  rescinding  every  thing  done,  or  hereafter  to  be  done,  in 
prejudice  of  the  royal  prerogative,  in  any  time  by-gone  or  to 
come.** 

§  12.  It  was  perhaps  impossible  that  Scotland  should  re- 
main indifferent  in  the  great  quarrel  of  the  sister  kinzdom. 
But  having  set  her  heart  upon  two  things  incompatu>le  in 
themselves  from  the  outset,  according  to  the  circumstances 
of  £n^and,and  both  of  them  ultima^y  impracticable — the 
continuanpe  of  Charles  on  the  throne  and  the  establishment 
of  a  presbyterian  church — she  fell  into  a  long  course  of  disas- 
ter and  ignominy,  till  she  held  the  name  of  a  free  constitu- 
tion at  the  will  of  a  conqueror.  Of  the  three  most  conspic- 
uous among  her  nobility  in  this  period,  each  died  by  the 
hand  of  the  executioner ;  but  the  resemblance  is  in  nothing 
besides;  and  the  characters  of  Hamilton,  Montrose,  and  Ar- 
gyle  are  not  less  contrasted  than  the  factions  of  which  they 
were  the  leaders.  Humbled  ai^  broken  down,  the  people 
looked  to  the  re-establishment  of  Charles  U.  on  ihe  throne 
of  his  fathers,  though  brought  about  by  the  sternest  minis- 
ter of  CromwelPs  tyranny,  not  only  as  the  augury  of  pros- 
perous days,  but  as  the  obliteration  of  public  dishonor. 

§  13.  They  were  miserably  deceived  in  every  hope.  Thir- 
ty infamous  years  consummated  the  misfortunes  and  degra- 

*  The  Oowrie  ooospincy  is  well  known  to  be  one  of  the  most  dilBcoU  problems  in 
history.  Arnot  has  f^rvn  a  Tery  good  accoant, "  Criminal  Trials,**  p.  80,  and  sho^n 
its  trhth,  which  conid  not  reasonably  be  questioned,  whaterer  motire  we  may  assign 
for  it.  He  has  laid  stress  on  Logan's  letters,  which  appear  to  have  been  anaoeonnt- 
ably  slighted  by  some  writers.  1  ftave  long  had  a  snsiddon*  founded  on  these  let- 
ters, that  the  earl  of  Bothwell,  a  daring  man  of  desperate  fortunes,  was  in  some  man- 
ner concerned  in  the  plot,  of  which  the  earl  of  Ctowrie  and  his  brother  were  Uie  in- 
stmments. 
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dation  of  Scotland.  Her  factions  have  always  been  mor^ 
sanguinary^  her  rulers  more  oppressive,  her  sense  of  justice 
and  humanity  less  active,  or  at  least  shown  less  in  public 
acts,  than  can  be  chkrged  against  England.  The  parliament 
of  1661,  influenced  by  wicked  statesmen  and  lawyers,  left 
far  behind  the  royalist  commons  of  London ;  and  rescinded 
as  null  the  entire  acts  of  1641,  on  the  absurd  pretext  that 
the  late  king  had  passed  them  through  force.  The  Scots 
constitution  fell  back  at  once  to  a  state  little  better  than 
despotism.  The  lords  of  articles  were  revived,  according  to 
the  same  form  of  election  as  under  Charles  I.  A  few  years 
afterward  the  duke  of  Lauderdale  obtained  the  consent  of 
parliament  to  an  act,  that  whatever  the  king  and  council 
should  order  respecting  all  ecclesiastical  matters,  meetings, 
and  persons,  should  have  the  force  of  law.  A  militia,  or 
rather  army,  of  22,000  men,  was  established,  to  march  wher- 
ever the  council  should  appoint,  and  the  honor  and  safety 
of  the  king  require.  Fines  to  the  amount  of  £85,000,  an 
enormous  sum  m  that  kingdom,  were  imposed  on  the  cove- 
nanters. The  earl  of  Argyle  brought  to  the  scaffold  by  an 
outrageous  sentence,  his  son  sentenced  to  lose  his  life  on 
such  a  construction  of  the  ancient  law  against  leasing-mak- 
ing  as  no  man  engaged  in  political  affairs  could  be  sure  to 
escape,  the  worst  system  of  constitutional  laws  administered 
by  tne  worst  men,  left  no  alternative  but  implicit  obedience 
.  or  desperate  rebellion. 

The  presbyterian  church,  of  course,  fell  by  the  act  which 
annulled  the  parliament  wherein  it  had  been  established. 
Episcopacy  revived,  but  not  as  it  had  once  existed  in  Scot- 
land ;  the  jurisdiction  of  the  bishops  became  unlimited ;  the 
general  assemblies,  so  dear  to  the  people,  were  laid  aside. 
The  new  prelates  wera  odious  as  apostates,  and  soon  gained 
a  still  more  indelible  title  to  popular  hatred  as  persecutors. 
Three  hundred  and  fifty  of  the  presbyterian  cUrgj  (more 
than  one-third  of  the  whole  number)  were  ejected  from  their 
benefices.  Then  began  the  preaching  in  conventicles,  and 
the  secession  of  the  excited  and  exasperated  multitude  from 
the  churches ;  and  then  ensued  the  ecclesiastical  commission 
with  its  inquisitorial  vigilance,  its  fines  and  corporal  penal- 
ties, and  the  free  quartera  of  the  soldiery,  with  all  that  can 
be  implied  in  that  word.  Then  came  the  fruitless  insurrec- 
tion, and  the  fanatical  assurance  of  success,  and  the  certain 
discomfiture  by  a  disciplined  force,  and  the  consternation 
of  defeat,  and  the  unbounded  cruelties  of  the  conqueror. 
And  this  went  on  with  perpetual  aggravation,  or  very  rare 
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intervals,  through  the  reign  of  Charles;  the  tyranny  of  Lau- 
derdale far  exceeding  that  of  Middleton,  as  his  own  fell  short 
of  the  duke  of  Yorlrs.  No  part,  I  believe,  of  modem  histo- 
ry for  so  long  a  period,  can  be  compared  for  the  wickedness 
of  government  to  the  Scots  administration  of  this  reign.  Iq 
proportion  as  the  laws  grew  more  rigorous  against  th^  pres- 
oyterian  worship,  its  followers  evinced  more  steadiness; 
driven  from  their  conventicles,  they  resorted  sometimes  by 
night  to  the  fields,  the  woods,  the  mountains ;  and,  as  the 
troops  were  continually  employed  to  disperse  them,  they 
came  with  arms  which  they  were  often  obliged  to  use ;  and 
thus  the  hour,  the  place,  the  circumstance,  deepened  every 
impression,  and  bound  up  their  faith  with  indissoluble  asso- 
ciations. The  same  causes  produced  a  dark  fanaticism, 
whic||i  believed  the  revenge  of  its  own  wrongs  to  be  the  ex- 
ecution of  divine  justice;  and,  as  this  acquired  new  strength 
by  every  successive  aggravation  of  tyranny,  it  is  literally 
possible  that  a  continuance  of  the  Stuart  government  might 
have  led  to  something  very  like  an  extermination  of  the  peo* 
pie  in  the  western  counties  of  Scotland. 

The  enormities  of  this  detestable  government  are  far  too 
numerous,  even  in  species,  to  be  enumerated  in  this  slight 
sketch;  and  of  coni-se  most  instances  of  cruelty  have  not 
been  recorded.  The  privy  council  was  accustomed  to  ex- 
tort confessions  by  torture ;  that  grim  divan  of  bishops,  law- 
yers, and  peers  sucking  in  the  groans  of  each  undaunted  en- 
thusiast, in  hope  that  some  imperfect  avowal  might  lead  to 
the  sacrifice  of  other  victims,  or  at  least  warrant  the  execu- 
tion of  the  present.  It  is  said  that  the  duke  of  York,  whose 
conduct  in  Scotland  tends  to  efface  those  sentiments  of  pity 
and  respect  which  other  "parts  of  his  life  might  excite,  used 
to  assist  himself  on  ^these  occasions.  One  Mitchell,  having 
been  induced,  by  a  promise  that  his  life  should  be  spared,  to 
confess  an  •attempt  to  assassinate  Sharp  the  primate,  was 
brought  to  trial  some  years  afterward ;  when  four  lords  of 
the  council  deposed  on  oath  that  no  such  assurance  had 
been  given  him ;  and  Sharp  insisted  upon  his  execution.  The 
vengeance  ultimately  taken  on  this  infamous  apostate  and 
persecutor,  though  doubtless  in  violation  of  what  is  justly 
i-eckoned  a  universal  rule  of  morality,  ought  at  least  not  to 
weaken  our  abhorrence  of  the  man  himself. 

The  test  imposed  by  parliament  in  1681  contained,  among 
other  things,  an  engagement  never  to  attempt  any  alteration 
of  government  in  church  or  state.  The  earl  of  Argyle,  son 
of  him  who  had  perished  by  an  unjust  sentence,  and  himself 
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once  before  attainted  by  another,  thoagh  at  tliat  time  re- 
stored by  the  king,  was  stiH  destined  to  illustrate  the  house 
of  Campbell  by  a  second  martyrdom.  He  refused  to  sub- 
scribe the  test  without  the  reasonable  explanation  that  he 
would  not  bind  himself  from  attempting,  in  his  station,  any 
improvement  in  church  or  state.  This  exposed  him  to  an 
accusation  of  leasing-making  (the  old  mystery  of  iniquity  in 
Scots  law)  and  of  treason.  He  was  found  guilty  through 
the  astonishing  audacity  of  the  crown  lawyers,  and  servility 
of  the  judges  and  jury.  It  is  not,  perhaps,  certain  that  his 
immediate  execution  would  have  ensued ;  but  no  man  ever 
trusted  securely  to  the  meroies  of  the  Stuarts,  and  Argyle 
escaped  in  disguise  by  the  aid  of  his  daughter-in-law.  The 
council  proposed  that  this  lady  should  be  pnblicly  whipped; 
but  there  was  an  excess  of  atrocity  in  the  Scots  on  the 
coui't  side  which  no  Englishman  could  reach,  and  the  duke  of 
York  felt  as  a  gentleman  upon  such  a  suggestion.  The  earl 
of  Argyle  was  brought  to  the  scaffold  a  few  years  afterward 
on  this  old  sentence,  out  after  his  unfoi-tunate  rebellion,  which 
of  course  would  have  legally  justified  his  execution. 

The  Cameronians,  a  party  rendered  wild  and  fanatical 
through  intolei*able  oppression,  published  a  declaration, 
wherein,  after  i^nouncing  their  allegiance  to  Charles,  and  ex- 
pi'essing  their  abhorrence  of  murder  on  the  score  of  religion, 
they  announced  their  determination  of  retaliating,  according 
to  their  power,  on  such  privy  councilors,  officers  in  command, 
or  others,  as  should  continue  to  seek  their  blood.  The  fate 
of  Sharp  was  thus  before  the  eyes  of  all  who  emulated  his 
crimes ;  and  in  ten'or  the  council  ordered,  that  whoever  re- 
fused to  disown  this  declaration  on  oath,  should  be  put  to 
death  in  the  presence  of  two  witnesses,  Evei'y  officer,  every 
soldier,  was  thus  intrusted  with  the  privilege  of  massacre ; 
the  unarmed,  the  women  and  children,  fell  indiscriminately 
by  the  sword :  and  besides  the  distinct  testimonies  that  re- 
main of  atrocious  cruelty,  there  exists  in  that  kingdom  a 
deep  traditional  horror,  the  record,  as  it  were,  of  that  con- 
fused mass  of  crime  and  misery  which  has  lefl  no  other  me- 
morial. 

§  14.  A  parliament  summoned  by  James  on  his  accession, 
with  an  intimation  from  the  throne  that  they  were  assembled 
not  only  to  express  their  own  duty,  but  to  set  an  example 
of  compliance  to  England,  gave,  without  the  least  opposition, 
the  required  proofs  of  loyalty.  They  acknowledged  the 
king's  absolute  power,  declared  their  abhorrence  of  any  prin- 
ciple derogatory  to  it,  professed  an  unreserved  obedience  in 
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all  cases,  bestowed  a  large  revenue  for  life.  They  enhanced 
the  penalties  against  sectaries;  a  refusal  to  give  evidence 
against  traitors  or  other  delinquents  was  made  equivalent  to 
a  conviction  of  the  same  offense ;  it  was  capital  to  preach 
even  in  houses,  or  to  hear  preachers  in  the  fields.  The  perse- 
cution raged  with  still  greater  fury  in  the  first  part  of  this 
reign.  I3ut  the  same  repugnance  of  the  episcopal  party  to 
the  king's  schemes  for  his  own  religion,  which  led  to  his  re- 
markable change  of  policy  in  England,  produced  similar  ef- 
fects in  Scotland.  He  had  attempted  to  obtain  from  parlia- 
ment a  repeal  of  the  penal  laws  and  the  test ;  but,  though  an 
extreme  servility  or  a  general  intimidation  made  the  nobility 
acquiesce  in  his  propositions,  and  two  of  the  bishops  were 
gained  over,  yet  the  commissioners  of  shires  and  boroughs, 
who,  voting  promiscuously  in  the  house,  had,  when  united,  a 
majority  over  the  peers,  so  firmly  resisted  «very  encroach- 
ipent  to  popery,  that  it  was  necessary  to  try  other  methods 
than  those  of  parliamentary  enactment.  After  the  dissolu- 
tion the  dispensing  power  was  brought  into  play;  the  privy- 
council  forbade  the  execution  of  the  laws  against  the  catho- 
lics ;  several  of  that  religion  were  introduced  to  its  board ; 
the  royal  boroughs  were  deprived  of  their  privileges,  the  king 
assummg  the  nomination  of  their  chief  magistrates,  so  as 
to  throw  the  elections  wholly  into  the  hands  of  the  crown. 
A  declaration  of  indulgence,  emanating  from  the  king's  ab- 
solute prerogative,  relaxed  the  severity  of  the  laws  against 
presbyterian  conventicles,  and,  annulling  the  oath  of  suprem- 
acy and  the  test  of  1681,  substituted  for  them  an  oath  of 
allegiance  acknowledging  his  power  to  be  unlimited.  He 
promised,  at  the  same  time,  that  ^^  he  would  use  no  force  nor 
mvincible  necessity  against  any  man  on  account  of  his  per- 
suasion, or  the  protestant  religion,  nor  would  deprive  the 
possessoi-s  of  lands  formerly  belonging  to  the  church."  A 
very  intelligible  hint  that  the  protestant  religion  was  to  ex- 
ist only  by  this  gracious  sufferance. 

§  15.  The  oppressed  presbyterians  gained  some  respite  by 
this  indulgence,  though  instances  of  executions  under  the  san- 
guinary statutes  of  the  late  reign  are  found  as  late  as  the  be- 
ginning of  1688.  But  the  memory  of  their  sufferings  was  in- 
delible ;  they  accepted,  but  with  no  gratitude,  the  insidious 
mercy  of  a  tyrant  they  abhorred.  The  Scots  conspiracy  with 
the  prince  of  Orange  went  forward  simultaneously  with  that 
of  England ;  it  included  several  of  the  council,  from  personal 
jealousy,  dislike  of  the  king's  proceedings  as  to  religion,  or 
anxiety  to  secure  an  indemnity  they  had  little  deserved  in 
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the  approaohing  crisis.  The  people  rose  in  different  parts; 
the  Scots  nobility  and  gentry  in  London  presented  an  ad- 
dress to  the  prince  of  Orange,  requesting  him  to  call  a  con* 
vention  of  the  estates ;  and  this  iiTegalar  summons  was  nni- 
versally  obeyed. 

The  King  was  not  without  friends  in  this  convention ;  but 
the  whigs  had  from  every  cause  a  decided  preponderance. 
England  had  led  the  way ;  William  was  on  his  throne ;  the 
royal  government  at  home  was  wholly  dissolved ;  and,  after 
enumerating  in  fifteen  articles  the  breaches  committed  on  the 
constitution,  the  estates  came  to  a  resolution — ^^  That  James 
VIL,  being  a  professed  papist,  did  assume  the  royal  power, 
and  acted  as  king,  without  ever  taking  the  oath  required  by 
law,  and  had,  by  the  advice  of  evil  and  wicked  counselors, 
invaded  the  fundamental  constitution  of  the  kingdom,  and 
altered  it  from  a  legal  limited  monarchy  to  an  arbitrary  des- 
potic power,  and  hath  exerted  the  same  to  the  subversion  of 
the  protestant  religion,  and  the  violation  of  the  laws  and  lib- 
erties of  the  kingdom,  whereby  he  hath  foi*faulted  (forfeited) 
his  right  to  the  crown,  and  the  throne  has  become  vacant." 
It  was  evident  that  the  English  vote  of  a  constructive  abdi- 
cation, having  been  partly  grounded  on  the  king's  flight,  could 
not,  without  still  greater  violence,  be  applied  to  Scotland ;  and 
consequently  the  bolder  denomination  of  forfeiture  was  nec- 
essarily employed  to  express  the  penalty  of  his  misgovem- 
ment.  There  was,  in  fact,  a  very  striking  difference  in  the 
circumstances  of  the  two  kingdoms.  In  the  one,  there  had 
been  illegal  acts  and  unjustifiable  severities ;  but  it  was,  at 
first  sight,  no  very  strong  case  for  national  resistance,  which 
stood  rather  on  a  calculation  of  expediency  than  an  instinct 
of  self-preservation  or  an  impulse  of  indignant  revenge.  But 
in  the  other  it  had  been  a  tyranny,  dark  as  that  of  the  most 
barbarous  ages;  despotism,  which  in  England  was  scarcely 
in  blossom,  had  boine  its  bitter  and  poisonous  fruits :  no  word 
of  slighter  import  than  forfeiture  could  be  chosen  to  denote 
the  national  rejection  of  the  Stuart  line. 

§16.  A  declaration  and  claim  of  rights  was  drawn  up,  as 
in  England,  together  with  the  resolution  that  the  crown  be 
tendered  to  William  and  Mary,  and  descend  afterward  in 
conformity  with  the  limitations  enacted  in  the  sister  king- 
dom. This  declaration  excluded  papists  from  the  throne,  and 
asserted  the  illegality  of  proclamations  to  dispense  with  stat- 
utes, of  the  inflicting  capital  punishment  without  jury,  of  im- 
prisonment without  special  cause  or  delay  of  trial,  of  exact- 
ing enormous  fines,  of  nominating  the  magistrates  in  bor- 
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oughs,  and  several  other  violent  proceedings  in  the  last  two 
raigns.  These  aiticles  the  convention  challenged  as  their 
undoahted  right,  against  which  no  declaration  or  precedent 
ought  to  operate.  They  reserved  some  other  important 
grievances  to  be  i*edre8sed  in  parliament.  Upon  this  occa- 
sion a  noble  fire  of  liberty  shone  forth  to  the  honor  of  Scot- 
land, amidst  those  scenes  of  turbulent  faction  or  servile  cor- 
ruption which  the  annals  of  her  parliament  so  perpetually  dis- 
play. They  seemed  emulous  of  English  freeoom,  and  proud 
to  place  their  own  imperfect  commonwealth  on  as  firm  a  basis. 
One  great  alteration  in  the  state  of  Scotland  was  almost 
necessarily  involved  in  the  fall  of  the  Stuarts.  Their  most 
conspicuous  object  had  been  the  maintenance  of  the  episco- 
pal church;  the  line  was  drawn  far  more  closely  than  in  En- 
gland ;  in  that  church  were  the  court's  friends,  out  of  it  were 
its  opponents.  Above  all,  the  people  were  out  of  it,  and  in 
a  revolution  brought  about  by  the  people  their  voice  could 
not  be  slighted.  It  was  one  of  the  articles,  accordingly,  in 
the  declaration  of  rights,  that  prelacy  and  precedence  in  ec- 
clesiastical office  were  repugnant  to  the  genius  of  a  nation 
reformed  by  presbytera,  and  an  unaupportable  grievance 
which  ought  to  be  abolished.  William,  there  is  reason  to 
believe,  Bad  offered  to  preserve  the  bishops,  in  return  for 
their  support  in  the  convention.  But  this,  not  more  happily 
for  Scotland  than  for  himself  and  his  spccessoi-s,  they  refused 
to  give.  No  compromise,  or  even  acknowledged  toleration, 
was  practicable  in  that  country  between  two  exasperated 
factions ;  but  if  oppression  was  necessary,  it  was  at  least  not 
on  the  majority  that  it  ought  to  fall.  But  besides  this, 
there  was  as  clear  a  case  of  forfeiture  in  the  Scots  episcopal 
church  as  in  the  royal  family  of  Stuart.  For  this  institution 
houses  had  been  burned  and  fields  laid  waste,  and  the  Gos- 
pel had  been  preached  in  wildernesses,  and  its  ministers  had 
Deen  shot  iu  their  prayei*s,  and  husbands  had  been  murdered 
before  their  wives,  and  virgins  had  been  defiled,  and  many 
had  died  by  the  executioner,  and  by  massacre,  and  in  impris- 
onment, and  in  exile  and  slavery,  and  women  had  been  tied 
to  stakes  on  the  sea-shore  till  the  tide  rose  toovei^flow  them, 
and  some  had  been  tortured  anA  mutilated ;  it  was  a  relig- 
ion of  the  boots  and  the  thumb-screw,  which  a  good  man 
must  be  very  cool-blooded  indeed  if  he  did  not  hate  and  re- 
ject from  the  hands  which  offered  it.  For^  after  all,  it  is 
much  more  certain  that  the  Supreme  Being  abhors  cruelty 
and  persecution,  than  that  he  has  set  up  bishops  to  have  a 
superiority  over  presbyters. 
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The  convention  of  estates  was  turned  by  an  act  of  its  own 
into  a  parliament,  and  continued  to  sit  during  the  kin^^s 
reign.  Many  excellent  statutes  w^ere  enacted  in  this  parlia- 
ment, besides  the  provisions  included  in  the  declaration  of 
rights ;  twenty-six  members  were  added  to  the  representa- 
tion of  the  counties,  the  tyrannous  acts  of  the  last  two  reigns 
were  repealed,  the  unjust  attainders  were  reversed,  the  lords 
of  aiticles  were  abolished*  After  some  years  an  act  was  ob- 
tained against  wrongous  imprisonment,  still  more  effectual, 
perhaps,  m  some  respects  than  that  of  the  habeas  corpns  in 
England.  The  prisoner  is  to  be  released  on  bail  within 
twenty-four  houre  on  application  to  a  judge,  unless  commit- 
ted on  a  capital  charge,  and  in  that  case  must  be  brought  to 
trial  within  sixty  days.  A  judge  refusing  to  give  full  effect 
to  the  act  is  declared  incapable  of  public  trust. 

Notwithstanding  these  great  improvements  in  the  consti- 
tution, and  the  cessation  of  religious  tyranny,  the  Scots  are 
not  accustomed  to  look  back  on  the  reign  of  William  with 
much  complacency.  The  regeneration  was  far  from  perfect ; 
the  court  of  session  continued  to  be  corrupt  and  partial ; 
severe  and  illegal  proceedings  might  sometimes  be  imputed 
to  the  council ;  ana  in  one  lamentable  instance,  the  massacre 
of  the  Macdonalds  in  Glencoe,  the  deliberate  crime 'of  some 
statesmen  tarnished  not  slightly  the  bright  fame  of  their  de- 
ceived master.  The  episcopal  clergy,  driven*  out  injuriously 
by  the  populace  from  their  livings,  were  permitted  after  a 
certain  time  to  hold  them  again,  in  some  instances,  under 
certain  conditions ;  but  William,  perhaps  almost  the  only 
consistent  friend  of  toleration  in  his  kingdoms,  at  least 
among  public  men,  lost  by  this  indulgence  the  affection  of 
one  party,  without  in  the  slightest  degree  conciliating  the 
other.  The  true  cause,  however,  of  the  prevalent  disaffec-  • 
tion  at  this  period  was  the  condition  of  Scotland,  an  ancient, 
independent  kingdom,  inhabited  by  a  proud,  high-spirited 
people,  relatively  to  another  kingdom  which  they  had  long 
regarded  with  enmity,  still  with  jealousy,  but  to  which,  in 
despite  of  their  theoretical  equality,  they  were  kept  in  sub- 
ordination by  an  insurmountable  necessity.  The  union  of 
the  two  crowns  had  withdrawn  their  sovereign  and  his 
couit ;  yet  their  government  had  been  national,  and,  on  the 
whole,  with  no  great  intermixture  of  English  influence. 
Many  I'easons,  however,  might  be  given  for  a  more  complete 
incorporation,  which  had  been  the  favorite  project  of  James 
I.,  and  was  discussed,  at  least  on  the  part  of  Scotland,  by 
commissioners  appointed  in   1670.     That  treaty  failed  of 
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making  any  progress — the  terms  proposed  being  sach  as 
the  English  parliament  would  never  have  accepted.  At  the 
Revolution  a  similar  plan  was  just  hinted  and  abandoned. 
Meanwhile,  the  new  character  that  the  English  government 
had  assamed  rendered  it  more  difficult  to  preserve  the  act- 
ual connection.  A  king  of  both  countries,  especially  by  origin 
more  allied  to  the  weaker,  might  maintain  some  impartiali- 
ty in  his  behavior  toward  each  of  them.  But  if  they  were 
to  be  ruled,  in  effect,  nearly  as  two  republics ;  that  is,  if  the 
power  of  their  Darliaments  should  be  so  much  enhanced  as 
ultimately  to  aetermine  the  principal  measures  of  state 
(which  was  at  least  the  case  in  Eng^land),  no  one  who  saw 
their  mutual  jealousy,  rising  on  one  side  to  the  highest  exas- 
peration, could  fail  to  anticipate  that  some  great  revolution 
must  be  at  hand,  and  that  a  union^  neither  federal  nor  legis- 
lative, but  possessing  every  inconvenience  of  both,  could  not 
long  be  endured.  The  well-known  business  of  the  Darien 
company  must  have  undeceived  every  rational  man  who 
dreamed  of  anjr  alternative  but  incorporation  or  separation. 
The  Scots  parliament  took  care  to  brins  on  the  crisis  by  the 
act  of  security  in  1704.  It  w^  enacted  that,  on  the  queen's 
death  without  issue,  the  estates  should  meet  to  name  a  sac- 
cessor  6f  the  royal  line,  and  a  protestant ;  but  that  this 
should  not  be  the  same  person  who  would  succeed  to  the 
crown  of  England,  unless  during  her  majesty's  reign  condi- 
tions should  be  established  to  secure  from  English  influence 
the  honor  and  independence  of  the  kingdom,  the  authority 
of  parliament,  the  i-eligion,  trade,  and  liberty  of  the  nation. 
This  was  explained  to  mean  a  fre3  intercourse  with  the 
plantations,  and  the  benefits  of  the  navigation  act  The 
prerogative  of  declaring  peace  and  war  was  to  be  subjected 
forever  to  the  approbation  of  parliament,  lest  at  any  future 
time  these  conditions  should  be  revoked. 

§  1 7.  Those  who  obtained  the  act  of  security  were  partly  of 
the  Jacobite  faction,  who  saw  in  it  the  hope  of  restoring  at 
least  Scotland  to  the  banished  heir — ^partly  of  a  very  different 
description,  whigs  in  principle  and  determined  enemies  of  the 
pretender,  but  attached  to  their  country,  jealous  of  the  En- 
glish court,  and  detei'mined  to  settle  a  legislative  union  on 
such  terms  as  became  an  independent  state.  Such  a  union 
was  now  seen  in  England  to  be  indispensable;  the  treaty 
was  soon  afterward  begun,  and,  after  a  long  discussion  of  the 
terms  between  the  commissioners  of  both  kingdoms,  the  in- 
corporation took  effecp  on  the  1st  of  May,  1707.  It  is  pro- 
vided by  the  articles  of  this  treaty,  confirmed  by  the  parlia- 
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ments,  that  the  succession  of  the  united  kingdom  shall  re- 
main to  the  princess  Sophia,  and  the  heire  of  her  body,  being 
protestants ;  that  all  pnvileges  of  trade  shall  belong  equally 
to  both  nations ;  that  there  shall  be  one  great  seal,  and  the 
same  coin,  weights,  and  measures;  that  the  episcopal  and 
presbyterian  churches  of  England  and  Scotland  shall  be  for- 
ever established  as  essential  and  fundamental  parts  of  the 
union ;  that  the  united  kingdom  shall  be  represented  by  one 
and  the  same  parliament,  to  be  called  the  parliament  of  Great 
Britain ;  that  the  number  of  peera  for  Scotland  shall  be  six- 
teen, to  be  elected  for  every  parliament  by  the  whole  body, 
and  the  number  of  representatives  of  the  commons  forty-five, 
two-thirds  of  whom  to  be  chosen  by  the  counties,  and  one- 
third  by  the  boroughs ;  that  the  crown  be  I'estramed  from 
creating  any  new  peers  of  Scotland ;  that  both  parts  of  the 
united  kingaom  shall  be  subject  to  the  same  duties  of  excise, 
and  the  same  customs  on  export  and  impoit ;  but  that,  when 
England  raises  two  millions  by  a  land-tax,  £48,000  shall  be 
raised  in  Scotland,  and  in  like  proportion. 

It  has  not  been  unusual  for  Scotsmen,  even  in  modern  times, 
while  they  can  not  but  acknowledge  the  expediency  of  a 
union,  and  the  blessings  which  they  have  reaped  from  it,  to 
speak  of  its  conditions  as  less  favorable  than  their  ancestoi-s 
ought  to  have  claimed*  For  this,  however,  thei*e  does  not 
seem  much  reason.  The  ratio  of  population  would,  indeed, 
Aave  given  Scotland'about  one-eighth  of  the  legislative  body, 
instead  of  something  less  than  one-twelfth ;  but  no  govern- 
ment, except  the  merest  democracy,  is  settled  on  the  sole 
basis  of  numbers ;  and  if  the  comparison  of  wealth  and  of 
public  contributions  was  to  be  admitted,  it  may  be  thought 
that  a  country  which  stipulated  for  itself  to  pay  less  than 
one-fortieth  of  direct  taxation  was  not  entitled  to  a  much 
greater  share  of  the  representation  than  it  obtained.  Com- 
bining the  two  ratios  of  population  and  property,  there  seems 
little  objection  to  this  part  of  the  union ;  and  in  general  it 
may  be  observed  of  the  articles  of  that  ti^aty,  what  often 
occurs  with  compacts  intended  to  oblige  future  ages,  that 
they  have  rather  tended  to  throw  obstacles  in  the  way  of 
reformations  for  the  substantial  benefit  of  Scotland  than  to 
pi-otect  her  against  encroachment  and  usurpation. 

This,  however,  could  not  be  securely  anticipated  in  the  reign 
of  Anne ;  and,  no  doubt,  the  measure  was  an  experiment  of 
such  hazard,  that  every  lover  of  his  country  must  have  con- 
sented in  trembling,  or  revolted  from  it  with  disgust.  No 
past  experience  of^history  was  favorable  to  the  absorption 
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of  a  lesser  state  (at  least  where  the  government  partook  so 
much  of  the  republican  form)  in  one  of  superior  power  and 
ancient  rivalry.  The  representation  of  Scotland  in  the  united 
legislature  was  too  feeole  to  give  any  thing  like  security 
against  the  English  prejudices  and  animosities,  if  they  should 
continue  or  revive.  The  church  was  exposed  to  the  most 
apparent  perils,  brought  thus  within  the  power  of  a  legisla- 
ture so  fi-equently  influenced  by  one  which  held  her  not  as  a 
sister,  but  rather  as  a  bastard  usurper  of  a  sister's  inherit- 
ance ;  and,  though  her  permanence  was  guaranteed  by  the 
treaty,  yet  it  was  hard  to  say  how  far  the  legal  competence 
of  parliament  might  hereafter  be  deemed  to  extend,  or  at 
least,  how  far  she  might  be  abridged  of  her  privileges  and 
impaired  in  her  digmty.  If  very  few  of  these  mischiefs  have 
i-esulted  from  the  union,  it  has  doubtless  been  owing  to  the 
prudence  of  our  government,  and  chiefly  to  the  general  senso 
of  right  and  the  diminution  both  of  national  and  religious 
bigotry  during  the  last  century.  But  it  is  always  to  be  kept 
in  mind,  as  the  best  justification  of  those  who  came  into  so 
great*a  sacrifice  of  natural  patriotism,  that  they  gave  up  no 
excellent  form  of  polity ;  that  the  Scots  constitntion  had 
never  produced  the  people's  happiness ;  that  their  parliament 
was  bad  in  its  composition,  and  in  practice  little  else  than  a 
factious  aud  venal  aristocracy ;  that  they  had  before  them 
the  alternatives  of  their  present  condition,  with  the  prospect 
of  unceasing  discontent,  half  suppressed  by  unceasing  corrupt 
tion,  or  of  a  more  honorable  but  very  precarious  separation 
of  the  two  kingdoms,  the  renewal  of  national  wars  and  bor- 
der feuds,  at  a  cost  the  poorer  of  the  two  could  never  en- 
dure, and  at  a  hazard  ox  ultimate  conquest,  which,  with  all 
her  pride  and  bravery,  the  experience  of  the  last  generation 
had  shown  to  bo  no  impossible  term  of  the  contest. 

The  union  closes  the  story  of  the  Scots  constitution.  From 
its  own  nature  not  more  than  from  the  gross  prostitution 
with  which  a  majority  had  sold  themselves  to  the  surrender 
of  their  own  legislative  existence,  it  was  long  odious  to  both 
parties  in  Scotland.  An  attempt  to  dissolve  it  by  the  author- 
ity of  the  united  parliament  itself  was  made  in  a  very  few 
years,  and  not  very  decently  supported  by  the  whlgs  against 
the  queen's  last  ministry.  But,  after  the  accession  of  the 
house  of  Hanover,  the  Jacobite  party  displayed  such  strength 
in  Scotland,  that  to  maintain  the  union  was  evidently  indis- 

f>ensable  for  the  reigning  family.     That  party  comprised  a 
arge  proportion  of  the  supenor  classes,  and  nearly  the  whole 
of  the  episcopal  church,  which,  though  fallen,  was  for  some 
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years  considerable  in  numbers.  The  national  prejudices  ran 
m  favor  of  their  ancient  stock  of  kings,  conspiring  with  the 
sentiment  of  dishonor  attached  to  the  union  itself,  and  jeal- 
ousy of  some  innovations  which  a  legislature  they  were  un- 
willing to  recognize  thought  fit  to  introduce.  It  is  certain 
that  Jacobitism,  in  England  little  more,  after  the  reign  of 
George  L,than  an  empty  word,  the  vehicle  of  indefinite  dis- 
satisfaction in  those  who  were  never  ready  to  encounter  peiil 
or  sacrifice  advantage  for  its  affected  pnnciple,  subsisted  in 
Scotland  as  a  vivid  emotion  of  loyalty,  a  generous  prompti- 
tude to  act  or  suffer  in  its  cause;  and,  even  when  all  hope 
was  extinct,  clung  to  the  recollections  of  the  past  long  after 
the  very  name  was  only  known  by  tradition,  and  every  feel- 
ing connected  with  it  had  been  wholly  effaced  to  the  south 
of  the  Tweed.  It  is  believed  that  some  persons  in  that  coun- 
try kept  up  an  intercourse  with  Charles  Edward  as  their  sov- 
ereign till  his  decease  in  1V87.  They  had  given,  forty  years 
before,  abundant  testimonies  of  their  activity  to  serve  him. 
That  rebellion  is,  in  more  respects  than  one,  disgraceful  to 
the  British  government ;  but  it  fuitiished  an  opportunity  for 
a  wise  measure  to  prevent  its  recun-ence,  and  to  break  down 
in  some  degree  the  aristocratical  ascendency,  by  abolishing 
the  hereditary  jurisdictions  which,  according  to  the  genius 
of  the  feudal  system,  were  exercised  by  territorial  proprietors 
under  royal  charter  or  prescription. 


€71  AKdENT  STATE  OF  IRELAND.       Ckap.  XVIIL 


CHAPTER  XVm 

ON  THE  CONSTITUTION  OF  IRELAND. 

f  1.  Andent  SUte  of  Ireland.  (  8:  Its  Kingdoms  and  Chieftainahipa.  «  a.  Law  of 
TaalBtry  asd  Gavel-kind,  f  4.  Bade  SUte  of  Society,  i  8.  InTaaton  of  Henrj  IL 
AfiqpiMtloBa  of  Sngiiah  Baiona.  «  6w  Fotaas  of  Bn^lali  ConatltBtlaa  wIthHdwd. 
i  7.  Bxdosioii  of  native  Irish  from  tliem.  i  &  Degeneracj  of  BngUab  Settkni 
{  f  .  Parliament  of  Ireland.  ( 10.  Disorderly  State  of  the  Island.  Tlie  Irish  re;^ 
Fait  of  their  Territotfea.  i  11.  English  Law  coulliied  to  the  Pale.  {  It.  Poyniag^ 
Law.  i  UL  Royal  Authority  reriYes  nnder  Henry  VIIL  i  14.  Besistanoa  oflriirii 
to  Act  of  Sapremacy.  f  IS.  Protestant  Church  estahllshed  by  Elizabeth,  f  16. 
Bflhets  of  this  Measure.  { 17.  Bebellions  of  her  Belgn.  i  18.  Opposition  in  Psi^ 
liamcBt  f  Ul  Arbitrary  Proceedings  of  Sir  H«ny  Sidney,  i  tti  James  L  Lavs 
against  CatholioB  enforced,  i  SL  English  Iaw  established  thnmshoni  Ireland. 
f  tL  Settlements  of  English  in  Mnnster,  Ulster,  and  other  Parts,  i  21  lajastiee 
attCMliasthem.  i  M.  Gonaatation  of  Irish  Parliament*  «  86u  Chariea  L  prantoes 
Graces  to  the  Irish.  Does  not  confirm  them,  i  9L  Adminiatratioa  of  StrsAwd. 
f  n.  BebeUioa  of  1C4L  Subjugation  of  Irish  by  Cromwell,  i  S8.  Bestoratlon  of 
Chariea  IL  fi  Ml  Act  of  Settlement  i  30.  H<^>es  of  ChthoUcs  nnder  Cltsrles  and 
James,  f  3L  War  of  1069,  and  final  Reduction  of  Ireland.  Pienal  Laws  against 
Catholics,  f  33.  Dependence  of  Irish  on  English  ParliamenL  i  33^  Growth  of  a 
patriot^  Party  in  1783. 

§  I.  The  antiquities  of  Irish  hbtory,  imperfectly  recorded, 
and  rendered  more  obscure  by  controversy,  seem  hardly  to 
belong  to  our  present  subjects  Bat  the  political  order  or 
state  of  society  among  that  people  at  the  period  of  Henry 
IL^s  invasion  mnst  be  distinctly  apprehended  and  kept  in 
mind  before  .we  can  pass  a  judgment  upon,  or  even  under- 
stand, the  course  of  succeeding  events,  and  the  policy  of  the 
English  government  in  relation  to  that  island. 

It  can  hardly  be  necessary  to  mention  that  the  Irish  are 
descended  from  one  of  thbse  Celtic  tribes  which  occupied 
Gaul  and  Britain  some  centuries  before  the  Christian  era. 
Their  language,  however,  is  so  far  dissimilar  from  that  spoken 
in  Wales,  though  evidently  of  the  same  I'oot,  as  to  render 
it  probable  that  the  emigration,  whether  from  this  island  or 
from  Armorica,  was  in  a  remote  age ;  while  its  close  resem- 
blance to  that  of  the  Scottish  Highlanders,  which  hardly  can 
be  called  another  dialect,  as  unequivocally  demonstrates  a 
nearer  affinity  of  the  two  nations.  It  seems  to  be  generally 
believed  that  the  Irish  are  the  parent  tribe,  and  planted  their 
colony  in  Scotland  since  the  commencement  of  our  ei'a. 

About  the  end  of  the  eighth  century  some  of  those  swarms 
of  Scandinavian  descent  which  were  poured  out  in  such  un- 
ceasing and  irresistible  multitudes  on  France  and  Britain  be- 
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fan  to  settle  on  the  coasts  of  Ireland.  These  colonists  were 
nown  by  the  name  of  Ostmen,  or  men  from  the  east,  as  in 
France  they  were  called  Normans  from  their  northern  origin. 
They  occupied  the  sea-coast  from  Antrim  easterly  round  to 
Limerick ;  and  by  them  the  principal  cities  of  Ireland  were 
bailt.  They  waged  war  for  some  time  against  the  aborigi- 
nal Irish  in  the  interior ;  but,  though  better  acquainted  with 
the  artf  of  civilized  life^  their  inferiority  in  numbers  caused 
them  to  fail  at  length  in  this  contention ;  and  the  piratical 
invasions  from  their  brethren  in  Norway  becoming  less  fre- 
quent in  the  eleventh  and  twelfth  centuries,  they  had  fallen 
into  a  state  of  dependence  on  the  native  princes. 

I  2.  The  island  was  divided  into  five  principal  kingdoms, 
L^inster,  Munster,  Ulster,  Connaught,  and  Heath  ;  one  of 
whose  sovereigns  was  chosen  king  of  Ireland  in  some  gener- 
al meeting,  probably  of  the  nobility  or  smaller  chieftains  and 
of  the  prelates.  But  there  seems  to  be  no  clear  tradition  as 
to  the  character  of  this  national  assembly,  though  some  main- 
tain it  to  have  been  triennially  held.  The  monarch  of  the 
island  had  tributes  from  the  inferior  kings,  and  a  certain  su- 
premacy, especially  in  the  defense  of  the  country  against  in- 
vasion ;  but  the  constitution  was  of  a  federal  nature,  and  each 
was  independent  in  ruling  his  people,  or  in  making  war  on 
bis  neighoors.  Below  the  kings  were  the  chieftains  of  dif- 
ferent septs  or  families,  perhnps  in  one  or  two  degrees  of  sub- 
ordination, bearing  a  relation  which  may  be  loosely  called 
feudal,  to  each  other  and  to  the  crown. 

§  3.  These  chieftainships,  and  perhaps  even  the  kingdoms 
themselves,  though  not  partible,  followed  a  very  different  rule 
of  succession  from  that  of  primogeniture.  They  were  subject 
to  the  law  of  tanistry,  of  which  the  principle  is  defined  to  be 
that  the  demesne  lands  and  dignity  of  chieftainship  descend- 
ed to  the  eldest,  and  most  worthy  of  the  same  blood ;  these 
epithets  not  being  used,  we  may  suppose,  s^nonymousljr,  but 
in  order  to  indicate  that  the  preference  given  to  seniority 
was  to  be  controlled  by  a  due  regard  to  desert.  No  better 
mode,  it  is  evident,  of  providing  for  a  perpetual  supply  of 
those  civil  quan-els  in  which  the  Irish  are  supposed  to  place 
so  much  of  their  enjoyment  could  have  been  devised.  Yet, 
as  these  grew  sometimes  a  little  too  frequent,  it  was  not  un- 
usual to  elect  a  tanist,  or  revereionary  successor,  in  the  life- 
time of  the  reigning  chief,  as  has  been  the  practice  of  more 
civilized  nations.  An  infant  was  never  allowed  to  hold  the 
sceptre  of.an  Irish  kingdom,  but  was  necessarily  postponed 
to  hia  uncle  or  other  kinsman  of  mature  age ;  as  was  the  case 

29 
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also  in  England,  even  after  the  consolidation  of  the  Anglo- 
Saxon  monarchy. 

The  land-owners,  who  did  not  belong  to  the  noble  class, 
bore  the  same  name  as  their  chieftain,  and  were  presumed 
to  be  of  the  same  lineage.  'Bat  they  held  their  estates  by  a 
very  different  and  an  extraordinary  tennre,  that  of  Irish  gav- 
el-kind. On  the  decease  of  a  proprietor,  instead  of  an  eqaal 
f partition  among  his  children,  as  in  the  gavel-kind  of  English 
aw,  the  chief  of  the  sept,  according  to  the  generally  received 
explanation,  made,  or  was  entitled  to  make,  a  fresh  division 
of  all  the  lands  within  his  district ;  allotting  to  the  heirs  of 
the  deceased  a  portion  of  the  integral  territory  along  with 
the  other  members  of  the  tribe.  It  seems  impossible  to  con- 
ceive that  these  partitions  were  renewed  on  every  death  of 
one  of  the  sept.  But  they  are  asserted  to  have  at  least  ta- 
ken place  so  frequently  as  to  produce  a  continual  change  of 
possession.  The  policy  of  this  custom  doubtless  sprung  from 
too  jealous  a  solicitude  as  to  the"  excessive  in^uahty  of 
wealth,  and  from  the  habit  of  looking  on  the  tribe  as  one 
family  of  occupants,  not  wholly  divested  of  its  original  right 
by  the.  necessary  allotment  of  lands  to  particular  cultivators.. 
It  bore  some  degree  of  analogy  to  the  institution  of  the  year 
of  jubilee  in  the  Mosaic  code;  and,  what  may  be  thought 
more  immediate,  was  almost  exactly  similar  to  the  rule  of 
succession  which  is  laid  down  in  the  ancient  laws  of  Wales. 

§  4.  In  the  territories  of  each  sept,  judges  called  Brehoos, 
and  taken  out  of  certain  families,  sat  with  primeval  simplic- 
ity upon  tui'fen  benches  in  some  conspicuous  situation,  to 
determine  controversies.  Their  usages  are  almost  wholly 
unknown  ;  for  what  have  been  published  as  fragments  of  the 
Brehon  law  seem  open  to  great  suspicion  of  having  at  least 
been  interpolated.  It  is  notorious  that,  according  to  the 
custom  of  many  states  in  the  infancy  of  civilization,  the  Irish 
admitted  the  composition  or  fine  for  murder,  instead  of  cap- 
ital punishment ;  and  this  was  divided,  as  in  other  countries, 
between  the  kindred  of  the  slain  and  the  judge. 

In  the  twelfth  century  it  is  evident  that  the  Irish  nation 
had  made  far  less  progress  in  the  road  of  improvement  than 
any  other  of  Europe  in  circumstances  of  climate  and  position 
so  little  unfavorable.  They  had  no  arts  that  deserve  the 
name,  nor  any  commerce,  their  best  line  of  sea-coast  being 
occupied  by  the  Norwegians.  They  had  no  fortified  towns, 
nor  any  houses  ^r  castles  of  stone,  the  first  having  been 
erected  at  Tuam  a  very  few  years  before  the  invasion  of 
Henry.     Their-  conversion  to  Christianity,  indeed,  a»d  the 
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multitnde  of  cathedral  and  conventaal  chnrches  erected 
throaghont  the  island,  had  been  the  cause,  and  probably 
the  solie  cause,  of  the  rise  of  some  cities  or  villages  with  that 
name,  such  as  Armagh,  Cashel,  and  Trim.  Bat  neither  the 
chiefs  nor  the  people  loved  to  be  confined  within  their  pre- 
cincts, and  chose  rather  to  dwell  in  scattered  cabins  amidst 
the  free  solitude  of  bogs  and  monntaina  As  we  might  ex- 
pect, their  qualities  were  such  as  belong  to  man  by  his  orig- 
inal nature,  and  which  he  displays  in  all  parts  of  the  globe 
where  the  state  of  society  is  inartificial :  they  were  gay,  gen- 
erous, hospitable,  ardent  in  attachment  and  hate,  credulous 
of  falsehood,  prone  to  anger  and  violence,  generally  crafty 
and  cruel.  With  these  very  general  attributes  of  a  barba- 
rous people,  the  Irish  character  was  distinguished  by  a  pecul- 
iar vivacity  of  imagination,  an  enthusiasm  and  impetuosity 
of  passion,  and  a  more  than  ordinary  bias  toward  a  submis- 
Bive  and  superstitious  spirit  in  religion.  • 

This  spint  may  justly  be  traced,  in  a  great  measure,  to  the 
virtues  and  piety  of  the  early  preachers  of  the  Gospel  in  that 
country.  Their  influence,  though  at  this  remote  age,  and 
with  our  imperfect  knowledge,  it  may  hardly  be  distin- 
guishable amidst  the  licentiousness  and  ferocity  of  a  rude 
people,  was  necessarily  directed  to  counteract  those  vices, 
and  can  not  have  failed  to  mitigate  and  compensate  their 
evil.  In  the  seventh  and  eighth  centuries,  while  a  total  ig- 
norance seemed  to  overspread  the  face  of  Europe,  the  mon- 
asteries and  schools  of  Ireland  preserved  in  the  best  man- 
ner they  could  such  learning  as  had  survived  the  revolutions 
ef  the  Iloman  world.  But  the  learning  of  monasteries  had 
never  much  efficacy  in  dispelling  the  ignorance  of  the  laity ; 
and,  indeed,  even  in  them  it  had  decayed  long  before  the 
twelfth  century.  The  clergy  were  respected  and  numerous, 
the  bishops  alone  amounting  at  one  time  to  no  less  than 
three  hundred ;  and  it  has  been  maintained  by  our  most 
learned  writers  that  they  were  wholly  independent  of  the 
see  of  Rome  till,  a  little  before  the  English  invasion,  one  of 
their  primates  thought  fit  to  solicit  the  pall  from  thence  on 
his  consecration,  according  to  the  discipline  long  practiced 
in  other  western  churches. 

It  will  be  readily  perceived  that  the  government  of  Ire- 
land must  have  bieen  almost  entirely  aristocratical,  and, 
though  not  strictly  feudal,  not  very  unlike  that  of  the  feudal 
confederacies  in  France  during  the  ninth  and  tenth  centu- 
ries. It  was,  perhaps,  still  more  oppressive.  The  ancient 
condition  of  the  common  people  or  Ireland  was  very  little 
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different  from  slavery.  Unless  we  believe  this  condition  to 
have  been  greatly  deteriorated  under  the  rnle  of  their  native 
chieftains  after  the  English  settlement,  for  which  there  seems 
no  good  reason,  we  must  give  little  credit  to  the  fanciful  pic- 
tures of  prosperity  and  happiness  in  that  period  of  aborig- 
inal independence  which  the  Irish,  in  their  discontent  with 
later  times,  have  been  apt  to  draw.  They  had,  no  doubt, 
like  all  other  nations,  good  and  wise  princes,  as  well  as  ty- 
rants and  usurpers.  But  we  find  by  their  annals  that,  out 
of  two  hundred  ancient  kings,  of  whom  some  brief  memo- 
rials are  recorded,  not  more  than  thirty  came  to  a  natural 
death ;  while,  for  the  later  period,  the  oppression  of  the  Irish 
chieftains,  and  of  those  degenerate  English  who  trod  in  their 
steps  and  emulated  the  vices  they  should  have  restrained,  is 
the  one  constant  theme  of  history^.  Their  exactions  kept  the 
peasants  in  hopeless  poverty,  their  tyrannv  in  perpetual  fear. 
The  chief  ^aimed  a  right  of  taking  from  his  tenants  provis- 
ions for  his  own  use  at  discretion,  or  of  sojourning  in  their 
houses.  This  was  called  coshery,  and  is  somewhat  analo- 
gous to  the  royal  prerogative  of  purveyance.  A  still  more 
terrible  oppression  was  the  quartering  of  the  lords^  soldiers 
on  the  people,  sometimes  mitigated  by  a  composition,  called 
by  the  Irish  bonaght.  For  the  perpetual  warfare  of  these 
petty  chieftains  had  given  rise  to  the  empk)yment  of  mer- 
cenary^ troops,  partly  natives,  partly  from  Scotland,  known 
by  the  uncoutn  names  of  Kerns  and  Gallowglasaes,  who 

E roved  the  scourge  of  Ireland  down  to  its  final  subjugation 
y  Elizabeth. 

§  5.  The  reduction  of  Ii*eland,  at  least  in  name,  under  the 
dominion  of  Henry  II. ,  was  not  achieved  by  his  own  efforts. 
He  had  little  share  in  it  beyond  receiving  the  homage  of 
Irish  princes,  and  s;ranting  charters  to  his  English  nobility. 
Strongbow,  Lacy,  Fitz-Stephen,  were  the  real  conquerors, 
through  whom  alone  any  portion  of  Irish  territory  was  gain- 
ed by  arms  or  treaty ;  and  as  they  began  the  enterprise  with- 
out the  king,  they  carried  it  on  also  for  themselves,  deeming 
their  swords  a  better  security  than  his  charters.  This  ought 
to  be  kept  in.  mind,  as  revealing  the  secret  of  the  English 
government  over  Ireland,  and  furnishing  a  justification  for 
what  has  the  appearance  of  a  negligent  abandonment  of  its 
authority.  The  few  barons  and  other  adventurers,  who,  by 
dint  offerees  hired  by  themselves,  and,  in  some  instances,  by 
conventions  with  the  Irish,  settled  their  armed  colonies  in  the 
island,  thought  they  had  done  much  for  Henry  IL  in  causing 
his  name  to  be  acknowledged,  his  administration  to  be  estal^ 
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lished  in  Dnblin,  and  in  holding  their  lands  by  his  grant. 
They  claimed  in  their. turn,  according  to  the  practice  of  all 
nations  and  the  principles  of  equity,  that  those  who  had  borne 
the  heat  of  the  battle  should  enjoy  the  spoil  without  moles- 
tation. Hence  the  enormous  grants  of  Henry  and  his  success- 
oitly  though  so  'often  censured  for  impolicy,  were  probably 
what  they  could  not  have  retained  in  their  own  hands ;  and, 
though  not,  perhaps,  absolutely  stipulated  as  the  price  of  tit- 
ular sovereignty,  were  something  very  like  it.  But  what  is  to 
be  ceni^red,  and  what  at  all  hazards  they  were  bound  to  re- 
fuse, was  the  violation  of  their  faith  to  the  Irish  princes,  in 
sharing  among  these  insatiable  barons  their  ancient  territo- 
ries ;  which,  setting  aside  the  wrong  of  the  first  invasion,  were 
protected  by  their  homage  and  submission,  and  sometimes  by 
positive  conventions.  ^  The  whole  island,  in  fact,  with  the  ex- 
ception of  the  county  of  Dublin  and  the  maritime  towns,  was 
divided,  before  the  end  of  the  thirteenth  century,  and  most 
of  it  in  the  twelfth,  among  ten  English  families :  earl  Strong- 
bow,  who  had  some  color  of  hereditary  title,  according  to  our 
notions  of  law,  by  his  marriage  with  the  daughter  of  Dermot, 
king  of  Leinster,  obtaining  a  grant  of  that  province ;  Lacy 
acquiring  Meath,  which  was  not  reckoned  a  part  of  Leinster, 
in  the  same  manner ;  the  whole  of  Ulster  being  given  to  De 
Courcy ;  the  whole  of  Connaught  to  De  Burgh ;  and  the  rest 
to  six  others.  These,  it  must  be  understood,  they  were  to 
hold  in  a  sort  of  feudal  suzerainty,  parceling  them  among 
their  tenants  of  English  race,  and  expelling  the  natives,  or 
driving  them  into  the  worst  parts  of  the  country  by  an  in- 
cessant warfare. 

§  6.  The  Irish  chieftains,  though  compelled  to  show  some 
exterior  signs  of  submission  to  Henry,  never  thought  of  re- 
nouncing their  own  authority,  or  the  customs  of  their  forefa- 
thers; nor  did  he  pretend  to  interfere  with  the  government  of 
their  septs,  content  with  their  promise  of  homage  and  tribute, 
neither  of  which  were  afterward  paid.  But  in  those  parts  of 
Ireland  which  he  reckoned  his  own,  it  was  his  aim  to  estab- 
lish the  English  laws,  to  render  the  lesser  island,  as  it  were, 
a  counterpart  in  all  its  civil  constitution,  and  mirror  of  the 
greater.  The  colony  from  England  was  already  not  incon- 
siderable, and  likely  to  increase ;  the  Ostmen,  who  inhabited 
the  maritime  towns,  came  very  willinglv,  as  all  settlers  of 
Teutonic  origin  have  done,  into  the  English  customs  and  lan- 
guage; and  upon  this  basis,  leaving  the  accession  of  the  ab- 
original people  to  future  contingencies,  he  raised  the  edifice 
of  the  Irish  constitution.   He  gave  charters  of  privilege  to  the 


678  ENGLISH  LAWS  ESTABLISHED.      Chap.  XYHL 

chief 'towns,  began  a  divbion  into  counties,  appointed  sher- 
ifis  and  jndges  of  assize  to  administer  justice,  erected  su- 
preme courts  at  Dublin,  and  perhaps  assembled  parliaments 
His  successors  pursued  the  same  course  of  policy ;  the  great 
charter  of  liberties,  as  soon  as  granted  by  John  at  Runny- 
mede,  was  sent  over  to  Ireland ;  and  the  whole  common  l#r, 
with  all  its  forms  of  process,  and  every  privilege  it  was 
deemed  to  convey,  became  the  birthright  of  the  Anglo-Irish 
colonists. 

These  had  now  spread  over  a  considerable  part  of  th#  island. 
Twelve  counties  appear  to  have  been  established  by  John, 
compnehending  most  of  Leinster  and  Munster ;  while  the  two 
ambitious  families  of  Courcy  and  De  Burgh  encroached  more 
and  more  on  the  natives  in  the  other  provinces.^  But  the 
same  necessity,  which  gratitude  for  thf  services  or  sense  of 
the  power  of  the  great  families  had  engendered,  for  reward* 
ing  them  by  excessive  grants  of  territory,  led  to  other  con- 
cessions that  rendered  them  almost  independent  of  the  mon- 
archy. The  franchise  of  a  county  palatine  gave  a  ri^bt  of 
exclusive  civil  and  criminal  jurisdiction;  so  that  the  Jcing^s 
writ  should  not  run,  nor  his  judges  come  within  it,  though 
jud^ent  in  its  courts  might  be  reversed  by  writ  of  error  in 
the  King's  bench.  The  lord  might  enfeoff  tenants  to  hold 
by  knight's  service  of  himself;  he  had  almost  all  regalian 
rights ;  the  lands  of  those  attainted  for  treason  escheated  to 
him ;  he  acted  in  every  thing  rather  as  one  of  the  great  feud- 
atories of  France  or  Germany  than  a  subject  of  the  English 
crown.  Such  had  been  the  earl  of  Chester,  and  only  Chester, 
in  England ;  but  in  Ireland  this  dangerous  independence  was 
permitted  to  Strongbow  in  Leinster,  to  Lacy  in  Meath,  and 
at  a  later  time  to  the  Butlers  and  Geraldines  in  part  of  Mun- 
ster. Strongbow's  vast  inheritance  soon  fell  to  ^ve  sisters, 
who  took  to  their  shares,  with  the  samepalatine  rights,  the 
counties  of  Carlow,  Wexford,  Kilkenny,  Kildare,  and  the  dis- 
trict of  Leix,  since  called  the  Queen's  County.*  In  all  these 
palatinates,  forming  by  (slt  the  greater  portion  of  the  English 

>  These  counties  are  Dublin,  Klldare,  Heath  Cncladlng  Westmeath),  Louth,  Car^ 
low,  Wexford,  Kilkenny,  Waterford,  Cork,  Tipperary,  Kerry,  and  Limerick.  In  the 
reign  of  Edward  1.  we  find  sheriffs  also  of  Connanght  and  Roeeommon.  Thns,  ex- 
cept the  northern  province,  and  some  of  the  central  dtatricta,  all  Ireland  was  shlre- 
gronnd,  and  sal^ect  to  the  crown  in  the  thirteenth  eentary,  howerer  it  might  ftll 
away  in  the  next  two.  Those  who  write  confhaedly  abont  this  subject  pretend  thai 
the  authority  of  the  king  at  no  time  extended  beyond  the  pale :  whereas  that  name 
was  not  known,  I  believe,  till  the  fifteenth  century.  Under  the  great  earl  of  Pem- 
broke, who  died  In  1219,  the  whole  island  was  periuHM  nearly  as  much  rednoad  oader 
obedience  as  in  the  reign  of  Elizabeth. 

*  William  Marlschal,  earl  of  Pembroke,  who  married  the  daughter  of  earl  Strong- 
bow,  left  flye  sons  and  five  danghteia ;  the  first  all  died  without  lasue. 
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territories^  the  king^s  process  bad  its  coarse  only  within  the 
lands  belonging  to  the  church.  The  English  aristocracy  of 
Ireland,  in  the  thirteenth  and  fourteenth  centuries,  bears  a 
much  closer  analogy  to  that  of  France  in  i*ather  an  earlier 
period  than  any  thing  which  the  history  of  this  island  can 
show. 

§  7.  Pressed  by  the  inroads  of  these  barons,  and  despoiled 
frequently  of  lands  secured  to  them  by  grant  or  treaty,  the 
native  chiefs  had  recourse  to  the  throne  for  protection,  and 
would  in  all  likelihood  have  submitted  without  repining  to 
a  sovereign  who  could  have  afforded  it  But  John  and 
Henry  IIL,  in  whose  reigns  the  independence  of  the  aristoc- 
racy was  almost  complete,  though  insisting  by  writs  and 
proclamations  on  a  due  observance  of  the  laws,  could  do  lit- 
tle more  for  their  new  subjects,  who  found  a  better  chance 
of  redress  in  standing  on  their  own  defense.  The  powerful 
septs  of  the  north  enjoyed  their  liberty.  But  those  of  Mun- 
ster  and  Leinster,  intermixed  with  the  English,  and  encroach- 
ed upon  from  every  side,  were  the  victims  of  constant  injus- 
tice, and,  abandonmg  the  open  country  for  bog  and  mount- 
ain pasture,  grew  more  poor  and  barbarous  in  the  midst  of 
the  general  advance  of  Europe.  Many  remained  under  the 
yoke  of  Engljph  lords,  and  in  a  worse  state  than  that  of  vil- 
lanage,  because  still  less  protected  by  the  tribunals  of  jus- 
tice. The  Irish  had  originally  stipulated  with  Henry  IL  for 
the  nse  of  their  own  laws.  They  were  consequentlv  held 
beyond  the  pale  of  English  justice,  and  regarded  as  aliens  at 
the  best,  sometimes  as  enemies,  in  our  courts.  Thus,  as  by  the 
Brehon  customs  murder  was  pnl^  punished  by  a  fine,  it  was 
not  held  felony  to  kill  one  of  Irish  race,  unless  he  had  con- 
formed to  the  English  law.  Five  septs,  to  which  the  royal 
families  of  Irelandl>elonged,  the  names  of  O'Neal,  O'Connor, 
O'Brien,  O'Malachlin,  and  Mac  Murrough,  had  the  special  im- 
munity of  being  within  the  protection  of  our  law,  an4  it  was 
felony  to  kill  one  of  them.  I  do  not  know  by  what  means  they 
obtained  this  privilege ;  for  some  of  these  were  certainly  as 
far  from  the  king's  obedience  as  an  v  in  Ireland.  But  besides 
the^e  a  vast  number  of  chartera  oi  denization  were  granted 
to  particular  persons  of  Irish  descent  from  the  reign  of  Hen- 
ry II.  downward,  which  gave  them  and  their  posterity  the 
full  birthrights  of  English  subjects ;  nor  does  there  seem  to 
have  been  any  difficulty  in  procuring  these.  It  can  not  be 
said,  therefore,  that  the  English  government,  or  those  who 
represented  it  in  Dublin,  displayed  any  reluctance  to  eman- 
cipate the  Irish  from  thralldom.     Whatever  obstruction 
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might  be  interposed  to  this  was  from  that  assembl  j  whoee 
concurrence  was  necessary  to  every  general  measare,  the 
Anglo-Irish  parliament.  Thus,  in  1278,  we  find  the  first  in- 
stance of  an  application  from  the  community  of  Ireland,  as 
it  is  termed,  bat  probably  from  some  «mall  number  of  septs 
dwelling  among  the  colony,  that  they  might  be  admitted  to 
live  bythe  English  law,  and  offering  8000  marks  for  this  fii- 
vor.  The  letter  of  Edward  L  to  the  justiciary  of  Ireland  on 
this  is  sufficiently  characteristic  both  of  his  wisdom  and  his 
rapaciousness.  He  is  satisfied  of  th^  expediency  of  granting 
the  request,  provided  it  can  be  done  with  the  general  consent 
of  the  prelates  and  nobles  of  Ireland ;  and  directs  the  justicia- 
ry, if  he  can  obtain  that  concurrence,  to  agree  with  the  peti- 
tioners for  the  highest  fine  he  can  obtain,  and  for  a  body  of 
good  and  stout  soldiers.  But  this  necessary  consent  of  the 
aristocracy  was  withheld.  Excuses  were  made  to  evade  the 
king's  desii'e.  It  was  wholly  incompatible  with  their  system- 
atic encroachments  on  their  Irish  neighbors  to  give  them  the 
safeguard  of  the  king's  writ  for  their  possessions.  The  Iriah 
renewed  their  supplication  more  than  once,  both  to  Edward 
L  and  Edward  III. ;  they  found  the  same  readiness  in  the  En- 
glish court ;  they  sunk  at  home  through  the  same  unconquer- 
able oligarchy.  It  is  not  to  be  imagined  that  thaientire  Iruhry 
partook  in  this  desire  of  renouncing  their  ancient  castom& 
Besides  the  prejudices  of  nationality,  there  was  a  strong  in- 
ducement to  preserve  the  Brehon  laws  of  tanistry,  which  suit- 
ed better  a  warlike  tribe  than  the  hereditary  succession  of  En- 
gland. But  it  was  the  unequivocal  duty  of  the  legislature 
to  avail  itself  of  every  token  of  voluntary  submission ;  which, 
though  beeinning  only  with  the  subject  septs  of  Leinster, 
would  gradually  incorporate  the  whole  nation  in  a  common 
band  of  co-equal  privileges  with  their  conquerors. 

§  8.  Meanwhile,  these  conquerors  were  themselves  brought 
under  a  moral  captivity  of  the  most  disgraceful  nature ;  and, 
not  as  the  rough  soldier  of  Home  is  said  to  have  been  sub- 
dued by  the  art  and  learning  of  Greece,  the  Anglo-Norman 
barons,  that  had  wrested  Ireland  from  the  native  possess- 
ors, fell  into  their  barbarous  usages,  and  emulated  the  ^ces 
of  the  vanquished.  This  degeneracy  of  the  English  settlers 
began  very  soon,  and  continued  to  increase  for  several  fkges. 
They  interman*ied  with  the  Irish ;  they  connected  them- 
selves with  them  by  the  national  custom  of  fostering,  which 
formed  an  artificial  relationship  of  the  strictest  nature ;  they 
spoke  the  Irish  languaee ;  they^affected  the  Irish  dress  and 
manner  of  wearing  the  nair ;  they  even  adopted,  in  some  in- 
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Stances,  Irish  surnames ;  they  harassed  their  tenants  with 
every  Irish  exaction  and  tyranny;  they  administered  Irish 
law,  if  any  at  all ;  they  became  chieftains  rather  than  peers ; 
and  neither  regarded  the  king's  summons  to  his  parliaments, 
nor  paid  any  obedience  to  his  judges.  Thus  the  great  fami- 
ly of  De  Burgh  or  Burke,  in  Connaught,  fell  off  almost  en- 
tirely from  subjection ;  nor  was  tliat  of  the  earls  of  Des- 
mond, a  younser  branch  of  the  house  of  Geraldine  or  Fitz- 
gerald, much  less  independent  of  the  crown  ;  though  by  the 
title  it  enjoyed,  and  the  palatine  franchises  granted  to  it  by 
Edward  III.  over  the  counties  of  Limerick  and  Kerry,  it 
seemed  to  keep  up  more  show  of  English  allegiance. 

§  9.  The  regular  constitution  of  Ireland  was,  as  I  have 
said,  as  neariy  as  possible  a  counterpart  of  that  established 
in  this  country.  The  administration  was  vested  in  an  En- 
glish jttsticiai*]^  or  lord  deputy,  assisted  by  a  council  of 
judges  and  principal  officers,  mixed  with  some  prelates  and 
Darons,but  subordinate  to  that  of  England,  wherein  sat  the 
immediate  advisers  of  the  sovereign.  The  coui*ts  of  chan- 
cery, king's  bench,  common  pleas,  and  exchequer,  were  the 
same  in  both  countries ;  but  writs  of  error  lay  from  judgments 

fiven  in  the  second  of  these  to  the  same  court  in  England, 
'or  all  momentous  purposes,  as  to  grant  a  subsidy,  or  eiiact 
a  statute,  it  was  as  necessary  to  summon  a  parliament  in  the 
one  island  as  in  the  other.  An  Irish  parliament  originally, 
like  an  English  one,  was  but  a  more  numerous  council,  to 
which  the  more  distant  as  well  as  the  neighboring  barons 
were  summoned,  whose  consent^  though  dispensed  with  in 
ordinary  acts  of  state,  was  both  the  pledge  and  the  condi- 
tion of  their  obedience  to  legislative  provisions.  Not  long 
after  1295,  the  sheriff  of  each  county  and  liberty  is  directed 
to  return  two  knights  to  a  parliament  held  hj  Wogan,  an 
active  and  able  deputv.  The  date  of  the  admission  of  bur- 
gesses can  not  be  fixed  with  precision  ;  but  it  was  probably 
not  earlier  than  the  rei^n  of  Edward  III.  They  appear  in 
1341 ;  and  the  earl  of  Desmond  summoned  many  deputies 
from  corporations  to  his  rebel  convention  held  at  Kilken- 
ny in  the  next  year.  The  commons  are  mentioned  as  an  es- 
sential part  of  parliament  in  an  ordinance  of  1359;  before 
which  time,  in  the  opinion  of  lord  Coke,  *'  the  conventions 
in  Ireland  were  not  so  much  parliaments  as  assemblies 
of  great  men."  This,  as  appears,  is  not  strictly  correct ; 
but  in  substance  they  were  perhaps  little  else  long  after- 
ward. 
The  earliest  statutes  on  record  are  of  the  year  1310 ;  and 

29* 
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from  that  year  they  are  lost  till  1429,  though  we  know  many 
parliameote  to  have  been  held  in  the  mean  time,  and  are 
acquainted  by  other  means  with  their  provisions.  Those  of 
1310  bear  witness  to  the  degeneracy  of  the  £nglish  lords, 
and  to  the  laudable  zeal  of  a  feeble  government  for  the  ref- 
ormation of  their  abuses.  They  begin  with  an  act  to  re- 
strain great  lords  from  taking  of  prizes,  lodging,  and  sojourn- 
ing with  the  people  of  the  country  i^inst  their  wilL  The 
statute  proceeds  to  restrain  great  lords  or  others,  except 
such  as  have  royal  franchises,  from  giving  protections,  which 
they  used  to  compel  the  people  to  purchase;  and  directs 
that  there  shall  be  commissions  of  assize  and  jail  delivery 
through  all  the  countries  of  Ireland. 

These  regulations  exhibit  a  picture  of  Irish  miseries.  The 
barbarous  practices  of  coshering  and  bonaght,  the  latter  of 
which  was  generally  known  in  later  times  by  the  name  of 
coyne  and  livery,  had  been  borrowed  from  those  native  chief- 
tains whom  our  modem  Hibernians  sometimes  hold  forth  as 
the  paternal  bene&ctors  of  their  country.  It  was  the  crime 
of  the  Geraldines  and  the  De  Courcys  to  have  retrograded 
from  the  comparative  humanitv  and  justice  of  England,  not 
to  have  deprived  the  people  of  freedom  and  happmess  they 
had  never  known.  These  degenerate  English,  an  epithet  by 
which  they  are  always  distinguished,  paid  no  regard  to  the 
statutes  ot  a  parliament  which  they  had  disdained  to  attend, 
and  which  could  not  render  itself  feared.  We  find  manv 
similar  laws  in  the  fifteenth  century,  after  the  interval  which 
I  have  noticed  in  the  printed  reooraa  And  in  the  interven- 
ing period,  a  parliament  held  by  Lionel^  duke  of  Clarence, 
second  son  of  Edward  III.,  at  Kilkenny,  in  1367,  the  most  nu- 
merous assembly  that  had  ever  met  in  Ireland,  was  prevailed 
upon  to  pass  a  verv  severe  statute  against  the  insubordinate 
and  degenerate  colonists.  It  recites  that  the  English  of  the 
realm  of  Ireland  were  become  mere  Irish  in  their  language, 
names,  apparel,  and  manner  of  living,  that  they  had  reject- 
ed the  English  laws,  and  allied  themselves  by  intermarriage 
with  the  Irish.  It  prohibits  under  the  penalties  of  high 
treason,  or  at  least  of  forfeiture  of  lands,  all  these  approxi- 
mations to  the  native  inhabitants,  as  well  as  the  connections 
of  fostering  and  gossipred.  The  English  are  restrained 
from  permitting  the  Irisn  to  graze  their  lands,  from  present- 
ing them  to  benefices,  or  receiving  them  into  religious  houses, 
and  from  entertaining  their  bards.  On  the  other  hand,  they 
are  forbidden  to  make  war  upon  their  Irish  neighbors  with- 
out the  authority  of  the  state.    And,  to  enforce  better  these 
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provisions,  the  king's  shenffs  are  empowered  to  enter  all 
franchises  for  the  apprehension  of  felons  or  traitors.' 

§  10.  This  statute,  like  all  othere  passed  in  Ii'eland,  so  far 
fronoi  pretending  to  bind  the  Irish,  regarded  them  not  only 
as  out  of  the  king's  allegiance,  but  as  perpetually  hostile  to 
his  government.  They  were  generally  denominated  the  Irish 
enemy.  This,  doubtless,  was  not  according  to  the  policy  of 
Heniy  n.,nor  of  the  English  government  a  considerable  time 
afler  his  reign.  Nor  can  it  oe  said  to  be  the  fact,  though 
from  some  confusion  of  tinies  the  assertion  is  oflen  made, 
that  the  island  was  not  subject,  in  a  general  sense,  to  that 
prince  and  to  the  three  next  kings  of  England.  The  English 
were  settled  in  every  province;  an  imperfect  division  of 
counties  and  administration  of  justice  subsisted;  and  even 
the  Irish  chieftains,  though  ruling  their  septs  by  the  Brehon 
law,  do  not  appear  in  that  periodTto  have  refused  the  acknowl- 
edgment of  the  king's  sovereignty.  But,  compelled  to  de- 
fend their  lands  against  perpetual  aggression,  they  justly  re- 
nounced all  allegiance  to  a  government  which  could  not  re- 
deem the  original  wrong  of  its  usurpation  by  the  benefits  of 
protection.  Thev  became  gradually  stronger ;  they  regain- 
ed part  of  their  lost  territories;  and  after  the  era  of  1315, 
when  Edward  Brace  invaded  the  kingdom  with  a  Scots  army, 
and,  though  ultimately  defeated,  threw  the  government  into 
a  disorder  from  which  it  never  recovered,  their  progress  was 
so  rapid  that  in  the  space  of  thirty  or  forty  years  the  north- 
ern provinces,  and  even  part  of  the  southern,  were  entirely 
lost  to  the  crown  of  England. 

It  is  unnecessary,  in  so  brief  a  sketch,  to  follow  the  unprof- 
itable annals  of  Ireland  in  the  fourteenth  and  fifteenth  centu- 
ries. Amidst  the  usual  variations  of  war,  the  English  inter- 
ests were  continually  losing  ground.  Once  only  Kichard  IL 
appeared  with  a  very  powerful  army,  and  the  princes  of  Ire- 
land crowded  lound  his  throne  to  offer  homage.  But,  upon 
his  leaving  the  kingdom,  they  returned  of  course  to  their  for- 
mer independence  and  hostility.  The  long  civil  wars  of  En- 
gland in  the  next  century  consummated  the  ruin  of  its  pow- 
er over  the  sister  island.  The  Irish  possessed  all  Ulster,'and 
shared  Connaught  with  the  degenerate  Burkes.  The  sept  of 
O'Brien  held  their  own  district  of  Thomond,  now  the  county 

*  The  statute  of  KilkenDj  restored  the  English  goyernment  for  a  while.  About 
this  time  Edward  III.  endeavored  to  supersede  the  domestic  legislature  by  cansing 
the  AngIo>Irlsh  to  attend  his  parliament  at  Westminster ;  and  sneoeeded  so  fkr  tliat. 
In  13T5^  not  only  prelates  and  peers,  hot  proctors  of  the  clergy,  knights,  and  even 
bargeeses  fW>m  nine  towns,  actually  sat  there.  Bnt  this  was  too  much  against  the 
temper  of  the  Irish  to  be  repeated. 
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of  Clare.  A  considerable  part  of  Leinster  was  occupied  by 
other  iodependent  tribes ;  while  in  the  soath,  the  earls  of 
Desmond,  lords  either  by  property  or  territorial  jurisdiction 
of  the  counties  of  Kerry,  and  Limerick,  and  in  some  measure 
those  of  Cork  and  Waterford,  united  the  turbulence  of  En- 
glish barons  with  the  savage  manners  of  Irish  chieftaios ; 
ready  to  assume  either  character  as  best  suited  their  rapacity 
and  ambition ;  reckless  of  the  king's  laws  or  his  commands, 
but  not  yenturing,  nor,  upon  the  whole,  probably,  wishing  to 
cast  off  the  name  of  his  subjects.  T|)e  elder  branch  of  tneir 
house,  the  earls  of  Kildare,  and  another  illustrious  family,  the 
Butlers,  earls  of  Ormond,  were  apparently  more  steady  in 
their  obedience  to  the  crown ;  yet,  in  the  sreat  franchises  of 
the  latter,  comprising  the  counties  of  Kilkenny  and  Tippe- 
rary,  the  king's  writ  had  no  course ;  nor  did  he  exercise  any 
civil  or  militaiT  authority  *but  by  the  permission  of  this 
mighty  peer. 

§  11.  Thus,  in  the  reign  of  Henry  YIL,  when  the  English 
authority  over  Ireland  had  reached  its  lowest  point,  it  was, 
with  the  exception  of  a  very  few  sea-ports,  to  all  intents  con- 
fined to  the  four  counties  of  the  English  pale — ^a  name  not 
older,  perhaps,  than  the  preceding  century — those  of  Dublin, 
Louth,  Kildare,  and  Meath,  the -latter  of  which,  at  that  time, 
included  Westmeath.  But  even  in  these  there  were  exten- 
sive marches,  or  frontier  districts,  the  inhabitants  of  which 
were  hardly  distinguishable  from  the  Irish,  and  paid  them  a 
tribute  called  black-rent;  so  that  the  real  supremacy  of  the 
English  laws  was  not  probably  established  beyond  the  first 
two  of  these  counties,  from  Dublin  to  Dundalk  on  the  coast, 
and  for  about  thirty  miles  inland.  From  this  time,  howev- 
er, we  are  to  date  its  gradual  recovery.  The  more  steady 
counsels  and  firmer  prerogative  of  the  Tudor  kings  left  little 
chance  of  escape  from  their  authority,  either  for  rebellious 
peers  of  English  race,  or  the  barbarous  chieftains  of  Ireland. 

I  must  pause  at  this  place  to  observe  that  we  shall  hardly 
find  in  the  foregoing  sketch  of  Irish  history,  during  the  peri- 
od of  the  Planta^enet  dynasty  (nor  am  I  conscious  of  having 
concealed  any  thing  essential),  that  systematic  oppi'ession  aud 
misrule  which  is  every  day  imputed  to  the  English  nation  and 
its  government.  The  policy  of  our  kings  appears  to  have 
generally  beeu  wise  and  beneficent ;  but  it  is  duly  to  be  re- 
membered that  those  very  limitations  of  their  prerogative 
which  constitute  liberty  must  occasionally  obstruct  the  exe- 
cution of  the  best  purposes,  and  that  the  co-ordinate  poWera 
of  parliament,  so  justly  o\\x  boftst,  may  readily  become  the 
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screen  of  private  tyranny  and  inTeterate  abuse.  This  inca- 
pacity of  doing  good  as  well  as  harm  has  produced,  compara- 
tively speaking,  little  mischief  in  Great  Britain,  where  the 
aristocratical  element  of  the  constitution  is  neither  so  pre- 
dominant nor  so  much  in  opposition  to  the  general  interest 
as  it  may  be  deemed  to  have  been  in  Ireland.  But  it  is 
manifestly  absurd  to  charge  the  Edwards  and  Henrys,  or 
those  to  whom  their  authority  was  delegated  at  Dublin,  with 
the  crimes  they  vninly  endeavored  to  chastise ;  much  more 
to  ei'ect  either  the  wild  barbarians  of  the  north,  the  O^NeaPs 
and  O'Connora,  or  the  degenerate  houses  of  Burke  and  Fitz- 
gerald, into  patriot  assertors  of  their  country's  welfare.  The 
laws  and  liberties  of  England  were  the  best  inheritance  to 
which  Ireland  could  attain ;  the  sovereignty  of  the  English 
crown  her  only  shield  against  native  or  foreign  tyranny.  It 
was  her  calamity  that  these  advantages  were  long  withheld  ; 
but  the  blame  can  never  fall  upon  the  government  of  this 
island. 

§  12.  In  the  contest  between  the  houses  of  York  and  Lan- 
caster, most  of  the  English  colony  in  Ireland  had  attached 
themselves  to  the  fortunes  of  the  White  Rose ;  they  even 
espoused  the  two  pretenders,  who  put  in  jeopardy  the  crown 
of  Henry  VU.,  ana  thus  became,  of  course,  obnoxious  to  his 
jealousy,  though  he  was  politic  enough  to  forgive  in  appear- 
ance their  disaffection.  But  as  Ireland  had  for  a  considera- 
ble time  rather  served  the  purposes  of  rebellious  invaders 
than  of  the  English  monarchy,  it  was  necessary  to  make  her 
subjection,  at  least  so  far  as  the  settlers  of  the  pale  were 
concerned,  more  than  a  word.  This  produced  the  famous 
statute  of  Drogheda  in  1495,  known  oy  the  name  ofPo^- 
ning*8  Law^  from  the  lord  deputy  through  whose  vigor  and 
prudence  it  was  enacted.  It  contains  a  variety  of  provisions 
to  restrain  the  lawlessness  of  the  Anglo-Irish  within  the  pale 
(for  to  no  others  could  it  immediately  extend),  and  to  con- 
firm the  royal  sovereignty. '  All  private  hostilities  without 
the  deputy's  license  were  declared  illegal ;  but  to  excite  the 
Irish  to  war  was  made  high  treason.  Murders  were  to  be 
prosecuted  according  to  law,  and  not  in  the  manner  of  the 
natives,  by  pillaging,  or  exacting  a  fine  from  the  sept  of  the 
slayer.  The  citizens  or  freemen  of  towns  were  prohibited 
from  receiving  wages  or  becoming  retainers  of  lords  and 
gentlemen ;  and,  to  prevent  the  ascendency  of  the  latter 
class,  none  who  had  not  served  apprenticeships  were  to  be 
admitted  as  aldermen  or  freemen  of  corporations.  The  req- 
uisitions of  coyne  and  livery,  which  had  subsisted  in  spite 
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of  the  statutes  of  Kilkenny,  were  again  forbidden,  and  those 
statutes  were  renewed  and  confirmed.  The  principal  officers 
of  state  and  the  judges  were  to  hold  their  patents  during 
pleasure,  ^*  because  of  the  great  inconveniences  that  had  fo^ 
lowed  from  their  being  for  term  of  life,  to  the  king's  griev- 
ous displeasure."  A  still  more  important  provision,  m  iu 
permanent  consequence,  was  made,  by  enacting  that  all  stat- 
utes lately  made  in  England  be  deemed  food  and  effectual 
in  Irelana  It  has  been  remarked  that  ^e  same  had  been 
done  by  an  Irish  act  of  Edward  IV.  Some  question  might 
also  be  made,  whether  the  word  ^  lately  "  was  not  intended 
to  limit  this  acceptation  of  English  law.  But  in  effect  this 
enactment  has  made  an  epoch  in  Irish  jurispnidence;  all 
statutes  made  in  England  prior  to  the  eighteenth  year  of 
Henry  VIL  being  held  equally  valid  in  Ireland,  while  none 
of  later  date  have  any  operation,  unless  specially  adopted  by 
its  parliament ;  so  that  the  law  of  the  two  countries  has  be- 
gun to  diverge  from  that  time,  and  after  three  centuries  has 
been  in  several  respects  differently  modified. 

But  even  these  articles  of  Poyning's  law  are  less  moment- 
ous than  one  by  which  it  is  peculiarly  known.  It  is  enacted 
that  no  parliament  shall  in  future  he  holden  in  Ireland  till 
the  king's  lieutenant  shall  certify  to  the  king,  under  the 
great  seal,  the  causes  and  considerations,  and  all  such  acts 
as  it  seems  to  them  ought  to  be  passed  thereon,  and  such  be 
affirmed  by  the  king  and  his  council,  and  his  license  to  hold 
a  parliament  be  obtained.  Any  parliament  holden  cootraiy 
to  this  form  and  provision  should  be  deemed  void.  Thus, 
by  securing  the  initiative  power  to  the  English  council,  a 
bridle  was  placed  in  the  mouth  of  every  Irish  parliament 
It  is  probable,  also,  that  it  was  designed  as  a  check  on  the 
lord-deputies,  sometimes  powerful  Irish  nobles,  whom  it  was 
dangerous  not  to  employ,  but  still  more  dangerous  to  trust 
Whatever  might  be  its  motives,  it  provea  in  course  of 
time  the  great  means  of  preserving  the  subordination  of 
an  island  which,  from  the  similarity  of  constitution,  and  the 
high  spirit  of  its  inhabitants,  was  constantly  panting  for  an 
independence  which  her  more  powerful  neighbor  neither  de- 
sired nor  dared  to  concede. 

§  13.  No  subjects  of  the  crown  in  Ireland  enjoyed  such  in- 
fluence at  this  time  as  the  earls  of  Eildare,  whose  possessions 
lying  chiefly  within  the  pale,  they  did  not  affect  an  ostensi- 
ble independence,  but  generally  kept  in  their  hands  the  chief 
authority  of  government,  though  it  was  the  policy,  of  the 
English  court,  in  its  state  of  weakness,  to  balance  them  in 
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some  measare  by  the  riyal  family  of  Bailer.  But  the  self- 
confideDce  with  which  this  exaltation  inspired  the  chief  of 
the  former  house  laid  him  open  to  the  vengeance  of  Henry 
VIIL ;  he  affected,  while  loni-depaty,  to  be  surrounded  by 
Irish  lords,  to  assume  their  wild  manners,  and  to  intermarry 
bis  daughters  with  their  race.  The  councilors  of  English 
birth  or  origin  dreaded  this  suspicious  approximation  to 
their  hereditary  enemies ;  and  Kildare,  on  their  complaint, 
was  compelled  to  obey  his  sovereign's  order  by  repairing  to 
London.  He  was  committed  to  the  Tower :  on  a  premature 
report  that  he  had  suffered  death,  his  son,  a  young  man  to 
whom  he  had  delegated  the  administration,  took  up  arms 
under  the  rash  impulse  of  resentment ;  the  primate  was  mur- 
dered by  his  wild  followers ;  but  the  citizens  of  Dublin  and 
the  reinforcement  sent  from  England  suppressed  this  hasty 
rebellion,  and  its  leader  was  sent  a  prisoner  to  London. 
Five  of  his  uncles,  some  of  them  not  concerned  in  the  trea- 
son, perished  with  him  on  the  scaffold ;  his  father  had  been 
more  fortunate  in  a  natural  death ;  one  sole  surviving  child 
of  twelve  years  old,  who  escaped  to  Flanders,  became  after- 
ward the  stock  from  which  the  great  family  of  the  Geral- 
dines  was  restored. 

The  chieflains  of  Ireland  were  justly  attentive  to  the  stem 
and  systematic  despotism  which  began  to  characterize  the 
English  government,  displayed,  as  it  thus  was,  in  the  destruc- 
tion of  an  ancient  and  royal  house.  But  their  intimidation 
produced  contrary  effects ;  they  became  more  ready  to  profess 
allegiance,  and  to  put  on  the  exterior  badges  of  submission  ; 
but  more  jealous  of  the  crown  in  their  hearts,  more  resolute 
to  preserve  their  independence,- and  to  withstand  any  change 
of  laws.  Thus,  in  the  latter  years  of  Henry,  after  the  north- 
ern Irish  had  been  beaten  Ify  an  able  deputy,  lord  Leonard 
Grey,  and  the  lordship  of  Ireland,  the  title  hitherto  borne  by 
the  successors  of  Henry  II.,  had  been  raised  by  act  of  parlia- 
ment to  the  dignity  of  a  kingdom,  the  native  chiefs  came  in 
and  submitted ;  the  earl  of  Desmond,  almost  as  independent 
as  any  of  the  natives,  attended  parliament,  from  which  his 
ancestors  had  for  some  ages  claimed  a  dispensation ;  several 
peerages  were  conferred,  some  of  Ihem  on  the  old  Irish  fam- 
ilies ;  fresh  laws  were  about  the  same  time  enacted  to  estab- 
lish the  English  dress  and  language,  and  to  keep  the  colo- 
nists apart  from  Irish  intercourse,*  and,  after  a  disuse  of  two 
hundred  years,  the  authority  of  government  was  nominally 

*  Irish  StatnteP,  88  Hen.  VIIL,  c.  IS,  2S.    This  act  prohlblu  int«iiumriag«  or  focter- 
iog  witb  the  Irich,  which  had  indeed  been  preTtooal  j  restrained  by  other  statates. 
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recognized  thronghout  Manster  and  Connaught.  Yet  -we 
find  that  these  provinces  were  still  in  nearly  the  same  condi- 
tion as  before ;  the  king^s  judges  did  not  administer  justice 
in  them,  the  old  Brehon  usages  continued  to  prevail  even  in 
the  territories  of  the  new  peers,  thoueh  their  primogenitary 
succession  was  evidently  incompatible  with  Irish  tanistry. 
A  rebellion  of  two  septs  m  Leinster  under  Edward  VL  led  to 
a  more  complete  reduction  of  their  districts,  called  Leix  and 
OTally,  which  in  the  next  rei^n  were  made  shire-land,  by 
the  names  of  King's  and  Queen's  county.  But  at  the  acces- 
sion of  Elizabeth  it  was  manifest  that  an  arduous  struggle 
would  ensue  between  law  and  liberty;  the  one  too  nearly 
allied  to  cool-blooded  oppression,  the  other  to  ferocious  bar- 
barism.   

§  14.  Henry  YIIL  had  no  sooner  prevailed  on  the  lords  and 
commons  of  England  to  renounce  their  spiritual  obedience  to 
the  Roman  see,  and  to  acknowledge  his  own  supremacy,  than, 
as  9  natural  consequence,  hq  proceeded  to  establish  it  in  Ire- 
land. In  the  former  instance,  many  of  his  subjects,  and  even 
his  clergy,  were  secretly  attached  to  the  principles  of  the 
Reformation ;  as  many  others  were  jealous  of  ecclesiastical 
wealth,  or  eager  to  possess  it.  But  in  Ireland  the  reformers 
had  made  no  progress ;  it  had  been  among  the  effects  of  the 

Eernicious  separation  of  the  two  races,  that  the  Irish  priMs 
ad  little  intercourse  with  their  bishops,  who  were  nominated 
by  the  king,  so  that  their  synods  are  commonly  recited  to  have 
been  holden  inter  Anglicos;  the  bishops  themselves  were 
sometimes  intruded  by  violence,  more  otlen  dispossessed  by 
it ;  a  total  ignorance  and  neglect  prevailed  in  the  church ;  mi 
it  is  even  found  impossible  to  recover  the  succession  of  names 
in  some  sees.  In  a  nation  so  ill  predisposed,  it  was  difficult  to 
bring  about  a  compliance  with  tBe  king's  demand  of  abjuring 
their  religion ;  ignorant,  but  not  indifferent,  the  clergy,  with 
Cromer  the  pnmate  at  their  head,  and  most  of  the  lords  and 
commons,  in  a  parliament  held  at  Dublin  in  1536,  resisted 
the  act  of  supremacy ;  which  was  nevertheless  ultimately 
carried  by  the  force  of  government.  Its  enemies  continued 
to  withstand  the  new  schemes  of  reformation,  more  especially 
in  the  next  reign,  when  they  went  altogether  to  subvert  the 
ancient  faith.  As  it  appeared  dangerous  to  summon  a  par- 
liament, the  English  liturgy  was  ordered  by  a  royal  procla- 
mation ;  but  Dowdall,  the  new  primate,  as  stubborn  an  ad- 
herent of  the  Romish  church  as  his  predecessor,  with  most 
of  the  other  bishops  and  clergy,  refused  obedience ;  and  the 
Reformation  was  never  legally  established  in  the  short  reign 
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of  Edward.  His  eldest  sister's  accession  reversed,  of  conrse, 
what  had  been  done,  and  restored  tranquillity  in  ecclesias- 
tical matters ;  for  the  protestantB  were  too  few  to  be  worth 
persecution,  nor  were  even  those  molested  who  fled  to  Ire- 
land from  the  fires  of  Smithfield. 

§  16.  Another  scene  of  revolution  ensued  in  a  very  few 
years.  Elizabeth,  having  fixed  the  protestant  church  on  a  sta- 
ble basis  in  England,  sent  over  the  earl  of  Sussex  to  hold  an 
Irish  parliament  in  1560.  The  disposition  of  such  an  assem- 
bly might  be  presumed  hostile  to  the  projected  reformations ; 
but  contrary  to  what  had  occurred  on  this  side  of  the  channel, 
though  the  peers  were  almost  uniformly  for  the  old  religion, 
a  large  majority  of  the  bishops  are  said  to  have  veered  round 
with  the  times,  and  supported,  at  least  by  conformity  and 
acquiescence,  the  creed  of  the  English  court.  *  In  the  house 
of  commons  pains  had  been  taken  to  secure  a  majority ;  ten 
only  out  of  twenty  counties,  which  had  at  that  time  been 
formed,  received  the  writ  of  summons ;  and  the  number  of 
seventy-six  representatives  of  the  Anglo-Irish  people  was 
made  up  by  the  towns,  many  of  them  under  the  influence  of 
the  crown,  some  perhaps  containing  a  mixture  of  protestant 
population.  The  English  laws  of  supremacy  and  uniformity 
were  enacted  in  nearly  the  same  words ;  and  thus  the  com- 
mon prayer  was  at  once  set  up  instead  of  the  mass,  but  with 
a  singular  reservation,  that  in  those  parts  of  the  country 
where  the  minister  had  no  Ihiowledge  of  the  English  lan- 
guage, he  might  read  the  service  in  Latin.  All  subjects  were 
bound  to  attend  the  public  worship  of  the  church,  and  every 
other  was  interdicted. 

There  were  doubtless  three  arguments  in  favor  of  this 
compulsory  establishment  of  the  protestant  church,  which 
must  have  appeared  so  conclusive  to  Elizabeth  and  her  coun- 
cil, that  no  one  in  that  age  could  have  disputed  them  with- 
out incurring,  among  other  hazards,  that  oi  being  accounted 
a  lover  of  unreasonable  paradoxes.  The  first  was,  that  the 
protestant  religion  being  true,  it  was  the  queen's  duty  to 
take  care  that  her  subjects  should  follow  no  other ;  the  sec- 
ond, that,  being  an  absolute  monarch,  or  something  like  it, 
and  a  very  wise  princess,  she  had  a  better  right  to  order 
what  doctrine  they  should  believe,  than  they  could  have  to 
choose  for  themselves;  the  third,  that  Ireland,  bein^  as  a 
handmaid,  and  a  conquered  country,  must  wait,  in  all  impor- 
tant matters,  on  the  pleasure  of  the  greater  island,  and  be 
accommodated  to  its  revolutions.  And,  as  it  was  natural 
that  the  queen  and  her  advisers  should  not  reject  maxims 
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• 

which  all  the  rest  of  the  world  entertained,  merely  because 
they  were  advantageous  to  themselves,  we  need  not,  per- 
haps, be  very  acrimonious  in  censuring  the  laws  whereon  the 
church  of  Ireland  is  founded.  But  it  is  still  equally  true 
that  they  involve  a  principle  essentiallj  unjust,  and  that 
they  have  enormously  aggravated,  both  in  the  age  of  Eliza- 
beth and  long  afterward,  the  calamities  and  the  disaffection 
of  Ireland.  An  ecclesiastical  establishment,  that  is,  the  endow- 
ment and  privileges  of  a  particular  religious  society,  can  have 
no  advantages  (relatively  at  least  to  the  community  where 
it  exists)  but  its  tendency  to  promote  in  that  community 
good  order  and  virtue,  religious  knowledge  and  edification. 
But,  to  accomplish  this  end  in  any  satisfactory  manner,  it 
must  be  their  church,  and  not  that  merely  of  the  govern- 
ment; it  should  exist  for  the  people,  and  in  the  people,  and 
with  the  people.  This,  indeed,  is  so  manifest,  that  the  gov- 
ernment of  Elizabeth  never  contemplated  the  separation  of 
a  great  majority  as  licensed  dissidents  from  the  ordinances 
established  for  their  instruction.  It  was  undoubtedly  pre- 
sumed, as  it  was  in  England,  that  the  church  and  common- 
wealth, according  to  Hooker's  language,  were  to  be  two  de- 
nominations of  the  same  society,  and  that  every  man  in  Ire- 
land who  appertained  to  the  one  ought  to  embrace,  and  in 
due  season  would  embrace,  the  communion  of  the  other. 
There  might  be  ignorance,  there  might  be  obstinacy,  there 
might  be  feebleness  of  consciibce  for  a  time ;  and  perhaps 
some  connivance  would  be  shown  to  these;  but  that  the 
prejudices  of  a  majority  should  ultimately  ureyail  so  as  to 
determine  the  national  faith,  that  it  shoula  even  obtain  a 
legitimate  indulgence  for  its  own  mode  of  worship,  was 
abominable  before  God,  and  incompatible  with  the  soyereigu 
authority. 

§  16.  This  sort  of  reasoning,  half  bigotry,  half  despotism, 
was  nowhere  so  preposterously  displayed  as  in  Ireland.  The 
numerical  majority  is  not  always  to  be  ascertained  with  cer- 
tainty ;  and  some  regard  may  fairly,  or  rather  necessarily, 
be  had  to  rank,  to  knowledge,  to  concentration.  But  in  that 
island  the  disciples  of  the  Reformation  were  in  the  most  in- 
considerable proportion  among  the  Anglo-Irish  colony,  as 
well  as  among  the  natives;  their  church  was  a  government 
without  subjects,  a  college  of  shepherds  without  sheep.  I 
am  persuaded  that  this  was  not  intended  nor  expected  to 
be  a  permanent  condition ;  but  such  wera  the  difficulties 
which  the  state  of  that  unhappy  nation  presented,  or  such 
the  negligence  of  its  rulers,  that  scarce  any  pains  were  taken 
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in  the  age  of  Elizabeth,  nor  indeed  in  subsequent  ages,  to 
ivin  the  pe^ple^s  conviction,  or  to  eradicate  their  supersti- 
tionsi,  except  by  penal  statutes  and  the  sword.  •  The  Irish 
language  was  universally  spoken  without  the  pale ;  it  had 
even  made  great  progress  within  it ;  the  clergy  were  princi- 
pally of  that  nation ;  yet  no  translation  of  the  Scriptures — ^the 
chief  means  through  which  the  Reformation  had  been  effect- 
ed in  England  and  Germany — nor  even  of  the  regular  liturgy, 
was  made  into  that  tongue ;  nor  was  it  possible,  perhaps,  that 
any  popular  instruction  should  be  carried  far  in  Elizabeth's 
reign,  either  by  public  authority  or  by  the  ministrations  of 
the  reformed  clergy.  Yet  neither  among  the  Welsh  northe 
Scots  Highlanders,  though  Celtic  tribes,  and  not  much  better 
in  civility  of  life  at  that  time  than  the  Irish,  was  the  ancient 
religion  long  able  to  withstand  the  sedulous  preachers  of 
reformation. 

§  17.  It  is  evident  from  the  history  of  Elizabeth's  reign 
that  the  forcible  dispossession  of  the  catholic  clergy,  and 
their  consequent  activity  in  deluding  a  people  too  open  at 
all  times  to  their  counsels,  aggravated  the  rebellious  spirit 
of  the  Irish,  and  rendered  their  obedience  to  the  law  more 
unattainable.  But  even  independently  of  this  motive,  the 
Desmonds  and  Tyrones  would  have  tried,  as  they  did,  the 
chances  of  insurrection,  rather  than  abdicate  tneir  unli- 
censed but  ancient  chieftainship.  It  must  be  admitted  that, 
if  they  were  faithless  in  promises  of  loyalty,  the  crown's 
representatives  in  Ireland  set  no  good  example;  and  when 
they  saw  the  spoliations  of  property  by  violence  or  pretext 
of  law,  the  sudden  executions  on  alleged  treasons,  the  oreach- 
es  of  treaty,  sometimes  even  the  assassinations,  by  which  a 
despotic  policy  went  onward  in  its  work  of  subjugation,  they 
did  but  play  the  usual  game  of  barbarians  in  opposing  craft 
and  perndy,  rather  more  gross,  perhaps,  and  notorious,  to  the 
same  engines  of  a  dissembling  government.    Yet  if  we  can 

Eut  any  trust  in  our  own  testimonies,  the  great  families  were, 
J  mismanagement  and  dissension,  the  cui-se  of  their  vassals. 
Sir  Henry  Sidney  represents  to  the  queen,  in  1667,  the  wretch- 
ed condition  of  the  southern  and  western  counties  in  the  vast 
territories  of  the  earls  of  Ormond,  Desmond,  and  Clanricarde. 
^^  An  unmeasnrable  tract,"  he  says, "  is  now  waste  and  unin- 
habited, which  of  late  years  was  well  tilled  and  pastured." 
'^  A  more  pleasant  nor  a  more  desolate  land  I  never  saw  than 
from  Youghall  to  Limerick."  '^  So  far  hath  that  policy,  or 
rather  lack  of  policj',  in  keeping  dissension  among  them  pre- 
vailed, as  now,  albeit  all  that  are  alive  would  become  honest 
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and  live  in  quiet,  yet  are  there  not  left  alive  in  those  two 
provinces  the  twentieth  person  necessary  to  "inhabit  the 
same."  Yet  this  was  bat  the  first  scene  of  calamity.  After 
the  rebellion  of  the  last  earl  of  Desmond,  the  counties  of 
Cork  and  Kerry,  his  ample  patrimony,  were  so  wasted  by 
war  and  military  executions,  and  famine  and  pestilence,  that, 
according  to  a  contemporary  writer,  who  expresses  the  truth 
w^ith  hyperbolical  energy,  ^^  the  land  itself,  which  before  those 
wars  was  populous,  well  inhabited,  and  rich  in  all  the  good 
blessings  of  God,  being  plenteous  of  com,  full  of  cattle,  well 
stored  with  fruit  and  sundry  other  good  commodities,  is  now 
become  waste  and  barren,  yielding  no  fruits,  the  pastures  no 
cattle,  the  fields  no  com,  the  air  no  birds,  the  seas,  though  full 
of  fish,  yet  to  them  yielding  nothing.  Finally,  every  way  the 
curse  of  God  was  so  great,  and  the  lands  so  barren  both  of 
man  and  beast,  that  whosoever  did  travel  from  the  one  end 
unto  the  other  of  all  Munster,  even  from  Waterford  to  the 
head  of  Limerick,  which  is  about  six-score  miles,  he  should 
not  meet'  any  man,  woman,  or  child,  saving  in  towns  and  cit^ 
ies ;  nor  yet  see  any  beast  but  the  very  wolves,  the  foxes, 
and  other  like  ravening  beasts."*  The  severity  of  sir  Arthur 
Grey,  at  this  time  deputy,  was  such  that  Elizabeth  was  as- 
sured he  had  left  little  for  her  to  reign  over  but  ashes  and 
carcasses ;  and,  though  not  by  any  means  of  too  indulgent  c 
nature,  she  was  induced  to  recall  him.*  His  successor,  sir 
John  Perrott,  who  held  the  viceroyalty  only  from  1584  to 
1587,  was  distinguished  for  a  sense  of  humanity  and  justice, 
together  with  an  active  zeal  for  the  enforcement  of  law. 
Perrott,  the  best  of  Irish  governors,  soon  fell  a  sacrifice  to  a 
court  intrigue  and  the  queen's  jealousy ;  and  the  remainder 
of  her  reign  was  occupied  with  almost  unceasing  revolts  of 
the  earl  of  Tyrone,  head  of  the  great  sect  of  O'Neil  in  Ulster, 
instigated  by  Rome  and  Spain,  and  endangering  far  more 
than  any  preceding  rebellion,  her  sovereign tv  over  Ireland. 

§  18.  The  old  English  of  the  pale  were  little  more  disposed 
to  embrace  the  reformed  religion,  or  to  acknowledge  the  des- 
potic principles  of  a  Tudor  administration,  than  the  Irish 
themselves ;  and  though  they  did  not  join  the  rebellions  of 
those  they  so  much  hated,  the  queen's  deputies  had  sometimes 
to  encounter  a  more  legal  resistance.  A  new  race  of  colo- 
nists had  begun  to  appear  in  their  train,  eager  for  possessions, 

*  HolHngsbead,  460. 

*  Speneer*fl  Acoonnt  of  Ireland,  p.  430  {roL  tUL  of  Todd*8  edltloo,  1808).  Qnj  is 
the  Arthe^  of  the  Fefiry  Qaeeii,  the  repreaentatire  of  the  vlrtae  of  jostioe  In  that 
allegory,  attended  by  Talne  with  his  iron  flail,  which  indeed  was  unsparingly  em- 
ployed to  cmsh  rebellion. 


IsEi.AjrD.  Sm  HENBY  SIDNEY.  693 

and  for  the  rewards  of  the  crown,  contemptuous  of  the  na- 
tives, whether  aboriginal  or  of  English  descent,  and  in  conse- 
quence the  objects  of  their  aversion  or  jealousy.  Hence,  in  a 
parliament  summoned  bv  sir  Henry  Sidney  in  1569,  the  first 
afler  that  which  had  reluctantly  established  the  protestant 
church,  a  strong  country  party,  as  it  may  be  termed,  was 
formed  in  opposition  to  the  crown.  They  complained  with 
much  justice  of  the  management  by  which  irregular  returns 
of  members  had  been  made ;  some  from  towns  not  incorpo- 
rate^t  and  which  had  never  possessed  the  elective  right ;  some 
self- chosen  sheriffs  and  magistrates;  some  mere  English 
stranj^enf  returned  for  places  which  they  had  never  seen. 
The  judges,  on  reference  to  their  opinion,  declared  the  elec- 
tions illegal  in  the  two  former  oases,  but  confirmed  the  non- 
resident burgesses,  which  still  left  a  majority  for  the  court. 

The  Irish  patriots,  after  this  preliminary  discussion,  opposed 
a  new  tax  upon  wines,  and  a  bill  for  the  suspension  of  Poyn- 
ing's  law.  The  duty  on  wines,  laid  aside  ior  the  time,  was 
carried  in  a  subsequent  session  in  the  same  year;  and  sever- 
al other  statutes  were  enacted,  which,  as  they  did  not  affect 
the  pale,  ma  J  possibly  have  encountered  no  opposition.. 

§19.  In  sir  Henry  Sidney's  second  government,  which  be- 
gan in  1576,  the  pale  was  excited  to  a  more  strenuous  resist- 
ance by  an  attempt  to  subvert  their  liberties.    It  had  long 
been  usual  to  obtain  a  sum  of  money  for  the  maintenance  of 
the  household  and  of  the  troops  by  an  assessment  settled  be- 
tween the  council  and  principal  inhabitants  of  each  district. 
This,  it  was  contended  by  the  government,  was  instead  of  the 
contribution  of  victuals  which  the  queen,  by  her  prerogative 
of  purveyance,  might  claim  at  a  fixed  rate,  much  lower  than 
the  current  price.     It  was  maintained  on  the  other  side  to 
be  a  voluntary  benevolence.    Sidney  now  devised  a  plan  to 
change  it  for  a  cess  or  permanent  composition  for  every 
plough-land,  without  resard  to  those  which  claimed  exemp- 
tion from  the  burden  oi  purveyance ;  and  imposed  this  new 
tax  by  order  of  council,  as  sufiiciently  warrantable  by  the 
royal  prerogative.    The  land-owners  oi  the  pale  remonstrated 
against  such  a  violation  of  their  franchises,  and  were  met  by 
the  usual  arguments.   They  appealed  to  the  text  of  the  laws ; 
the  deputy  replied  by  precedents  against  law.    These  iri*eg- 
ularities  did  not  satisfy  the  gentry  of  the  pale,  who  refused 
compliance  with  the  demand,  and  still  alleged  that  it  was 
contrary  both  to  reason  and  law  to  impose  any  charge  u])on 
them  without  parliament  or  grand  council.    A  deputation 
was  sent  to  England  in  the  name  of  all  the  subjects  of  the 


€»4  ACCESSION  OF  JAMES  I.  Chap.  XYIIL 

English  pale.  Sidney  was  not  backward  in  representing 
their  behavior  as  the  effect  of  disaffection ;  nor  was  Eliza- 
beth likely  to  recede  where  both  her  authority  and  her  rev- 
enoe  were  apparently  concerned.  But,  after  some  demon- 
strations of  resentment  in  committing  the  delegates  to  the 
Tower,  she  took  alarm  at  the  clamors  of  their  countrymen ; 
and,  aware  that  the  kin^  of  Spain  was  ready  to  throw  troops 
into  Ireland,  desisted  with  that  prudence  which  always  kept 
her  passion  in  command,  accepting  a  voluntary  composition 
for  seven  years  in  the  accustomed  manner. 

§  20.  James  L  ascended  the  throne  with  as  great  advan- 
tages in  Ireland  as  in  his  other  kingdoms.  That  llland  was 
already  pacified  by  the  submission  of  Tyrone ;  and  all  was 
prepared  for  a  final  establishment  of  the  English  power 
upon  the  basis  of  equal  laws  and  civilized  customs;  a  refor- 
mation which  in  some  respects  the  king  was  not  ill  fitted  to 
introduce.  His  reign  is  perhaps,  on  the  whole,  the  most  im- 
portant in  the  constitutional  history  of  Ireland,  and  that 
from  which  the  present  scheme  of  society  in  that  country 
is  chiefly  to  be  deduced. 

1.  The  laws  of  supremacy  and  uniformity,  copied  from 
those  of  England,  were  incompatible  with  any  exercise  of 
the  Roman  catholic  worship,  or  with  the  admission  of  any 
members  of  that  church  into  civil  trust.  It  appears,  indeed, 
that  they  were  by  no  means  strictly  executed  during  the 
queen's  rei^ ;  yet  the  priests  were  of  course  excluded,  so 
far  as  the  English  authority  prevailed,  firom  their  churches 
and  benefices ;  the  former  were  chiefly  ruined ;  the  latter 
fell  to  protestant  strangers  or  to  conforming  ministers  of 
native  birth,  dissolute  and  ignorant,  as  careless  to  teach  as 
the  people  were  predetermined  not  to  listen.'  The  priests, 
many  of  them,  engaged  in  a  conspiracy  with  the  court  of 
Spain  against  the  queen  aud  her  successor,  and  all  deeming 
themselves  unjustly  and  sacrilegiously  despoiled,  kept  up 
the  spirit  of  disaffection,  or  at  least  of  resistance  to  religions 
innovation,  throughout  the  kingdom.  The  accession  of 
James  seemed  a  sort  of  signal  for  casting  off  the  yoke  of 
heresy ;  in  Cork,  Waterford,  and  other  cities,  the  people,  not 
without  consent  of  the  magistrates,  rose  to  restore  the  catho- 
lic worship ;  they^  seized  the  churches,  ejected  the  ministers, 
marched  in  public  processions,  and  shut  their  gates  against 
the  lord-deputy.  He  soon  reduced  them  to  obedience ;  but 
almost  the  whole  nation  was  of  the  same  faith,  and  disposed 

^  Spenser  gives  a  bad  character  of  the  protestant  energy.    It  was  chieflj  on  this  ac- 
coant  that  the  oniTervfty  of  Dablln  was  foonded  in  IWL— Lehmd,  IL,  Sift. 
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to  Struggle  for  a  public  toleration.  This  was  beyond  every 
question  their  natural  right,  and  as  certainly  was  it  the  best 
policy  of  England  to  have  granted  it ;  but  the  kingcrafl 
and  the  priestcraft  of  the  day  taught  other  lessons!  Priests 
were  ordered  by  proclamation  to  quit  the  realm ;  the  magis- 
trates and  chief  citizens  of  Dublin  were  committed  to  prison 
for  refusing  to  frequent  the  protestant  church.  The  gentry 
of  the  pale  remonstrated  at  the  court  of  Westminster ;  andf, 
though  their  delegates  atoned  for  their  self-devoted  courage 
by  imprisonment,  the  secret  menace  of  expostulation  seems 
to  have  produced,  as  usual,  some  effect,  in  a  direction  to  the 
lord-deputy  that  he  should  endeavor  to  conciliate  the  recu- 
sants by  instruction.  These  penalties  of  recusancy,  from 
whatever  cause,  were  very  little  enforced ;  but  the  catholics 
murmured  at  the  oath  of  supremacy,  which  shut  them  out 
from  every  distinction :  though  here,  again,  the  execution  of 
the  law  was  sometimes  mitigated,  they  justly  thought  them- 
selves humiliated,  and  the  liberties  of  their  country  endan- 
gered, by  standing  thus  at  the  mercy  of  the  crown.  And  it 
IS  plain  that  even  within  the  pale  the  compulsory  statutes 
were  at  least  far  better  enforced  than  under  the  queen ; 
while  in  those  provinces  within  which  the  law  now  first  be- 
gan to  have  its  course  the  difference  was  still  more  acutely 
perceived. 

§  21. — 2.  The  first  care  of  the  new  administration  was  to 
perfect  the  reduction  of  Ireland  into  a  civilized  kingdom. 
Sheriffs  were  appnointed  throughout  Ulster;  the  terntorial 
divisions  of  counties  and  baronies  were  extended  to  the  few 
districts  that  still  wanted  them ;  the  judges  of  assize  went 
their  circuits  everywhere ;  the  customs  of  tanistry  and  gav- 
el-kind were  determined  by  the  court  of  king's  bench  to  be 
void ;  the  Irish  lords  surrendered  their  estates  to  the  crown, 
and  received  them  back  by  the  English  tenures  of  knight- 
service  or  soccage ;  an  e^act  account  was  taken  of  the  lands 
each  of  these  chieftains  possessed,  that  he  might  be  invest- 
ed with  none  but  those  he  occupied ;  while  his  tenants,  ex- 
empted from  those  uncertain  Insh  exactions,  the  source  of 
their  servitude  and  misery,  were  obliged  only  to  an  annual 
quit-rent,  and  held  their  own  lands  by  a  free  tenure.  The 
king's  writ  was  obeyed,  at  least  in  profession,  throughout 
Ireland;  after  four  centuries  of  lawlessness  and  misgovem- 
raent  a  golden  period  was  anticipated  by  the  English  court- 
iers ;  nor  can  we  hesitate  to  recognize  the  influence  of  en- 
lightened, and  sometimes  of  benevolent,  minds,  in  the  scheme 
of  government  now  carried  into  effect.    But  two  unhappy 
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maxims  debased  their  motives,  and  discredited  their  policy : 
the  first,  that  none  but  the  true  religion,  or  the  state's  rehg- 
ion,  eoald  be  suffered  to  exist  in  the  eye  of  the  law ;  the  sec- 
ond, that  no  pretext  could  be  too  harsh  or  iniquitous  to  ex- 
clude men  of  a  different  race  or  erroneous  £[iith  from  their 
possessions. 

§  22. — 3.  The  suppression  of  Slanes  O'Neil's  revolt  in  1567 
seems  to  have  suggested  the  thought,  or  afforded  the  meanSy 
of  perfecting  the  conquest  of  Ireland  by  the  same  methods 
that  had  been  used  to  commence  it — an  extensive  plantation 
of  English  colonists.  The  law  of  forfeiture  came  in  very 
conveniently  to  further  this  great  scheme  of  policy.  O^NeU 
was  attainted  in  the  parliament  of  1569 ;  the  territories  which 
acknowledged  him  as  chieflain,  comprising  a  large  part  of 
Down  and  Antrim,  were  vested  in  the  crown ;  and  a  natural 
son  of  sir  Thomas  Smith,  secretary  of  state,  who  is  said  to 
have  projected  this  settlement,  was  sent  with  a  body  of  £ii- 
glish  to  take  possession  of  the  lands  thus  presumed  in  law  to 
be  vacant.  This  expedition,  however,  failed  of  success,  the 
native  occupants  not  acquiescing  in  this  doctrine  of  our  law- 
yers. But  fresh  adventurers  settled  in  different  parta  of 
Ireland ;  and  particularly  after  the  earl  of  Desmond^s  rebell- 
ion in  1583,  whose  forfeiture  was  reckoned  at  574,628  Irish 
acres,  though  it  seems  probable  that  this  is  more  than  double 
the  actual  confiscation.  These  lands  in  the  counties  of  Cork 
and  Kerry,  lefl  almost  desolate  by  the  oppression  of  the  Grer- 
aldines  themselves,  and  the  far  greater  cruelty  of  the  govern- 
ment in  subduing  them,  were  parceled  out  among  English 
nndertakers  at  low  rents,  but  on  condition  of  planting  eighty- 
six  fisimilies  on  an  estate  of  12,000  acres,  and  in  like  propor- 
tion for  smaller  possessions.  None  of  the  native  Irish  were 
to  be  admitted  as  tenants ;  but  neither  this  nor  the  other  coa- 
ditions  were  strictly  observed  by  the  undertakers,  and  the 
colony  suffered  alike  by  their  rapacity  and  their  neglecU  The 
oldest  of  the  second  race  of  Englisn  families  in  Ireland  are 
found  among  the  descendants  of  these  Munster  colonists. 
We  find  among  them,  also,  some  distinguished  names  that 
have  left  no  memorial  in  their  posterity ;  sir  Walter  Raleigh, 
who  here  laid  the  foundation  of  his  transitory  success,  and 
one  not  less  in  glory,  and  hardly  less  in  misfortune,  Edmund 
Spenser.  In  a  country  house  once  belonging  to  the  Des- 
monds, on  the  banks  of  the  Mulla,  near  Doneraile,  the  first 
three  books  of  the  "  Faery  Queen  "  were  written ;  and  here, 
too,  the  poet  awoke  to  the  sad  realities  of  life,  and  has  left 
us,  in  his  "  Account  of  the  State  of  Ireland,'^  the  most  fall 


I&BLANO.  TYBONE'S  REBELLION.  697 

and  authentic  document  that  illustrates  its  condition.  This 
treatise  abounds  with  judicious  observations;  but  we  regret 
the  disposition  to  recommend  an  extreme  severity  in  deal- 
ing with  the  native  Irish,  which  ill  becomes  the  sweetness  of 
his  muse. 

The  two  great  native  chieftains  of  the  north,  the  earls  of 
Tyrone  and  Tyrconnel,  a  few  years  after  the  king's  accession, 
engaged,  or  were  charged  with  having  engaged,  m  some  new 
conspiracv,  and  flying  from  justice,  were  attainted  of  treason. 
Five  hundred  thousand  acres  in  Ulster  were  thus  forfeited 
to  the  crown ;  and  on  this  was  laid  the  foundation  of  that 
great  colony  which  has  rendered  that  province,  from  being 
the  seat  of  the  wildest  natives,  the  most  flouiishing,  the  most 
protestant,  and  the  most  enlightened  part  of  Ireland.    This 

{>lantation,  though  projected,  no  doubt,  by  the  king  and  by 
ord  Bacon,  was  chiefly  carried  into  effect  by  the  lord-depu- 
ty, sir  Arthur  Chichester,  a  man  of  great  capacity,  judgment, 
and  prudence.  He  caused  surveys  to  be  taken  of  the  sever- 
al counties,  fixed  upon  nroper  places  for  building  castles  or 
founding  towns,  and  advised  that  the  lands  should  be  as- 
signed, partly  to  English  or  Scots  undertakers,  partly  to  serv- 
itors of  the  crown,  as  they  were  called,  men  who  had  pos- 
sessed civil  or  military  offices  in  Ireland,  partly  to  the  old 
Irish,  even  some  of  those  who  had  been  concerned  in  Tyrone's 
rebellion.  These  and  their  tenants  were  exempted  from  the 
oath  of  supremacy  imposed  on  the  new  planters.  From  a 
sense  of  the  error  committed  in  the  queen's  time  by  granting 
vast  tracts  to  single  persons,  the  lands  were  distributed  in 
three  classes,  of  2000, 1500, and  1000  English  acres;  and  in 
every  county  one-half  of  the  assignments  was  to  the  small- 
est, the  rest  to  the  other  two  classes.  Those  wEo  received 
2000  acres  were  bound  within  four  years  to  build  a  castle 
and  bawn,  or  strong  court-yard ;  the  second  class  within  two 
years  to  build  a  stone  or  brick  house  with  a  bawn ;  the  third 
class  a  bawn  only.  The  first  were  to  plant  on  their  lands 
within  three  years  forty-^ght  able  men,  eighteen  years  old 
or  upward,  born  in  England  or  the  inland  parts  of  Scotland ; 
the  others  to  do  the  same  in  proportion  to  their  estates.  All 
the  grantees  were  to  reside  within  five  yeai*s,  in  person  or 
by  approved  agents,  and  to  keep  sufficient  store  of  arms; 
they  were  not  to  alienate  their  lands  without  the  king's  li- 
cense, nor  to  let  them  for  less  than  twenty-one  years ;  their 
tenants  were  to  live  in  houses  built  in  the  English  manner, 
and  not  dispersed,  but  in  villages.  The  natives  held  their 
lands  by  the  same  conditions,  except  that  of  building  fi>rti- 
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fied  houses ;  bat  they  were  bound  to  take  do  Irish  exactions 
from  their  tenants,  nor  to  suffer  the  practice  of  wandering  with 
their  cattle  from  place  to  olace.  In  this  manner  were  these 
escheated  lands  of  Ulster  divided  among  a  hundred  and  four 
English  and  Scots  undertaken,  fifty-six  servitors,  and  two 
hundred  and  eighty-six  natives.  All  lands  which  through 
the  late  anarchy  and  change  of  religion  had  been  lost  to  the 
church  were  restored ;  and  some  further  provision  was  made 
for  the  beneficed  clergy.  Chichester,  as  was  just,  received 
an  allotment  in  a  far  ampler  measure  than  the  common  serv- 
ants of  the  crown. 

§  23.  This  noble  design  was  not  altogether  completed  ac- 
cording to  the  platform.  The  native  Irish,  to  whom  some 
i*egard  was  shown  bv  these  regulations,  were  less  equitably 
dealt  with  by  the  colonists,  and  by  those  other  adventurers 
whom  England  continually  sent  forth  to  enrich  themselves 
and  maintain  her  sovereignty.  Pretexts  were  sought  to  es- 
tablish the  crown's  title  over  the  possessions  of  the  Irish ; 
they  were  assailed  through  a  law  which  they  had  but  just 
adopted,  and  of  which  they  knew  nothing,  by  the  claims  of  a 
litigious  and  encroaching  prerogative,  against  which  no  pre- 
scription could  avail,  nor  any  plea  of  fairness  and  equity  ob- 
tain favor  in  the  sight  of  Engush-bom  judges.  Thus,  in  the 
King's  and  Queen's  counties,  and  in  those  of  Leitrim,  Long- 
ford, and  Westraeath,  385,000  acres  were  adjudged  to  the 
crown,  and  66,000  in  that  of  Wicklow.  The  greater  part 
was,  indeed,  regranted  to  the  native  owners  on  a  permanent 
tenui*e ;  and  some  apology  might  be  found  for  this  har^h  act 
of  power  in  the  means  it  gave  of  civilizing  those  central  re- 
gions, always  the  shelter  of  rebels  and  robbere ;  yet  this  did 
not  take  off  the  sense  of  forcible  spoliation  which -every  for- 
eign tyranny  renders  so  intolerable.  Surrenders  were  extort- 
ed by  menaces ;  juries  refusing  to  find  the  crown's  title  were 
fined  by  the  council ;  many  were  dispossessed  without  any 
compensation,  and  sometimes  by  gross  peijury,  sometimes  by 
barbarous  cruelty.  It  is  said  thair  in  the  county  of  Longford 
the  Irish  had  scarcely  one-third  of  their  former  possessions 
assigned  to  them,  out  of  three-fourths  which  had  been  in- 
tended by  the  king.  Those  .who  had  been  most  faithful,  those 
even  who  had  conformed  to  the  jprotestant  church,  were  lit- 
tle better  treated  than  the  rest.  Hence,  though  in  many  new 
plantations  great  si^ns  of  improvement  were  perceptible, 
though  trade  and  tillage  increased,  and  towns  were  built,  a 
secret  rankling  for  those  injuries  was  at  the  heart  of  Ireland ; 
and  in  these  two  leading  grievances,  the  penal  laws  against 
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recusants,  and  the  inqaisition  into  defective  titles,  we  trace, 
beyond  a  shadow  of  doubt,  the  primary  source  of  the  rebell- 
ion in  1641. 

§  24.-4.  Before  the  reign  of  James,  Ireland  had  been  re- 
garded either  as  a  conquered  country  or  as  a  mere  colony 
of  English,  according  to  the  persons  or  the  provinces  which 
were  in  question.  The  whole  island  now  took  a  common 
character,  that  of  a  subordinate  kingdom,  inseparable  from 
the  English  crown,  and  dependent  also^at  least  as  was  taken 
for  granted  by  our  lawyere — on  the  English  legislature,  but 
governed  afler  the  model  of  our  constitution,  by  nearly  the 
same  laws,  and  claiming  entirely  the  same  liberties.  It  was 
a  natural  consequence  that  an  Iiish  parliament  should  repre- 
sent, or  affect  to  represent,  every  part  of  the  kingdom.  None 
of  Irish  blood  had  ever  sat,  either  lords  or  commoners,  till 
near  the  end  of  Henry  VIIL's  reign.  The  representation  of 
the  twelve  counties  into  which  Munster  and  part  of  Leiuster 
were  divided,  and  of  a  few  towns,  which  existed  in  the  reign 
of  Edward  III.,  if  not  later,  was  reduced  by  the  defection  of 
so  many  English  families  to  the  limits  of  the  four  shires  of 
the  pale.  The  old  counties,  when  they  returned  to  their  al- 
legiance under  Henry  VIIL,and  those  afterward  formed  by 
mkrj  and  Elizabeth,  increased  the  number  of  the  commons ; 
though  in  that  of  1567,  as  has  been  mentioned,  the  writs  for 
some  of  them  were  arbitrarily  withheld.  The  two  queens 
did  not  neglect  to  create  new  boroughs,  in  order  to  balance 
the  more  independent  representatives  of  the  old  Anglo-Irish 
families  by  the  English  retainers  of  the  court.  Yet  it  is  said 
that  in  seventeen  counties  out  of  thirty-two,  into  which  Ire- 
land was  finally  parceled,  there  was  no  town  that  returned 
burgesses  to  parliament  before  the  reign  of  James  I.,  and  the 
whole  number  in  the  rest  was  but  about  thirty.  He  created 
at  once  forty  new  boroughs,  or  possibly  rather  more ;  for  the 
number  of  the  commons  in  1613  appears  to  have  been  232. 
It  was  several  times  afterward  augmented,  and  reached  its 
complement  of  300  in  1692.  These  grants  of  the  elective 
franchise  were  made,  not  indeed  improvidently,  but  with 
very  sinister  intents  toward  the  freedom  of  parliament ;  two- 
thirds  of  an  Irish  house  of  commons,  as  it  stood  in  the  eight- 
eenth century,  being  returned  with  the  mere  farce  of  election 
by  wretched  tenants  of  the  aristocracy. 

§  25.  The  province  of  Connaught,  with  the  adjoining 
county  of  Clare,  was  still  free  from  the  intrusion  of  English 
colonists.  The  Irish  had  complied,  both  under  Elizabeth  and 
James,  with  the  usual  conditions  of  snri*endering  their  estates 
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to  the  crown  in  order  to  receive  tfaem  back  by  a  legal  ten- 
ure Bat  as  these  gnuits,  by  some  negligence,  had  not  been 
duly  enrolled  in  chancery  (though  the  proprietors  had  paid 
large  fees  for  that  security),  the  council  were  not  ashamed  to 
suggest,  or  the  king  to  adopt,  an  iniquitous  scheme  of  de- 
claring the  whole  country  forfeited,  in  order  to  form  another 
plantation  as  extensive  as  that  of  Ulster.  The  remonstrances 
of  those  whom  such  a  project  threatened  put  a  present  stop 
to  it ;  and  Charles,  on  ascending  the  throne,  found  it  better 
to  hear  the  proposals  of  his  Irish  subjects  for  a  composition. 
After  some  time,  it  was  agreed  between  the  court  and  the 
Irish  agents  in  London,  that  the  kingdom  should  voluntarily 
contribute  £120,000,  in  three  years  by  ^qnal  {>ayments,  in 
return  for  certain  graces,  as  they  were  called,  which  the  king 
was- to  bestow.  These  went  to  secure  the  subject's  title  to 
his  lands  against  the  crown  after  sixty  years'  possession,  and 
gave  the  people  of  Oonnaught  leave  to  enroll  their  grants,  re- 
lieving also  the  settlers  in  Ulster  or  other  places  from  the 
penalties  they  had  incurred  by  similar  neglect  The  abases 
of  the  council-^^hamber  in  meddling  with  private  causes,  the 
oppression  of  the  court  of  wards,  the  encroachments  of  mili- 
tary authority,  and  excesses  of  the  soldiers,  were  reetradned. 
A  free  trade  with  the  king's  dominions  or  those  of  friendly- 
powers  was  admitted.  The  recusants  were  allowed  to  sne 
for  livery  of  their  estates  in  the  court  of  wards,  and  to  prac^ 
tice  in  courts  of  law,  on  taking  an  oath  of  mere  allegiance  in- 
stead of  that  of  supremacy,  unlawful  exactions  and  sever- 
ities of  the  clergy  were  prohibited.  These  reformations  of 
unquestionable  and  intolerable  evils,  as  beneficial  as  those 
contained  nearly  at  the  same  moment  in  the  Petition  of 
Right,  w^ould  have  saved  Ireland  long  ages  of  calamity,  if 
they  had  been  as  faithfully  completed  as  they  seemed  to  he 
graciously  conceded.  But  Charles  L  emulated  on  this  occa- 
sion the  most  perfidious  tyrants.  *  It  had  been  promised  by 
an  article  in  these  graces  that  a  parliament  should  be  held  to 
confirm  them.  Writs  of  summons  were  accordingly  issued 
by  the  lord-deputy,  but  with  no  c(Hisideration  of  that  fan- 
damental  rule  established  by  Poyning'slaw,  that  no  parlia- 
ment should  be  held  in  Ireland  until  the  king^s  license  be 
obtained.  This  irregularity  was  of  coui*se  discovered  in  Eln- 
gland,  and  the  writs  of  summons  declared  to  be  void.  It 
would  have  been  easy  to  remedy  this  mistake,  if  such  it 
were,  by  proceeding  in  the  regular  course  with  a  royal  li- 
cense. But  this  was  withheld ;  no  parliament  was  called  for 
a  considerable  time;  and, when  the  three  years  had  elapsed 
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daring  which  the  voluntary  contribution  had  been  payable, 
the  king  threatened  to  straiten  his  graces  if  it  were  not 
renewed. 

§  26.  He  had  now  placed  in  the  viceroyalty  of  Ireland 
that  star  of  exceeding  brightness,  but  sinister  influence,  the 
willing  and  able  instrument  of  despotic  power,  lord  Strafford. 
In  his  eyes  the  country  he  governed  belonged  to  the  crown 
by  right  of  <jpnquest ;  neither  the  original  natives,  nor  even 
the  descendants  of  the  conquerors  themselves,  possessipg  any 
privileges  which  could  interfere  with  its  sovereignty.  He 
iband  two  parties  extremely  jealous  of  each  other,  yet  each 
loath  to  recognize  an  absolute  prerogative,  and  thus  in  some 
measure  having  a  common  cause.  The  protestants,  not  a 
little  from  bigotiy,  but  far  more  fi-om  a  persuasion  that  they 
held  their  estates  on  the  tenure  of  a  rigid  religious  monopo- 

S,  could  not  endure  to  hear  of  a  toleration  of  popery,  which, 
ough  originally  demanded,  was  not  even  mentioned  in  the 
king's  graces;  and  disapproved  the  indulgence  shown  by 
those  graces  to  recusants,  which  is  said  to  have  been  follow- 
ed by  an  impolitic  ostentation  of  the  Romish  worship.  They 
objected  to  a  renewal  of  the  contribution,  both  as  the  price 
of  this  dangerous  tolerance  of  recusancy  and  as  debarring  the 
protestant  subjects  of  their  constitutional  right  to  grant 
money  only  in  parliament.  Wentworth,  however,  insisted 
upon  Its  payment  for  another  year,  at  the  expiration  of  which 
a  parliament  was  to  be  called. 

The  king  did  not  come  without  reluctance  into  this  last 
measure,  hating,  as  he  did,  the  very  name  of  parliament ; 
but  the  lord-deputy  confided  in  his  own  energy  to  make  it 
innoxious  and  serviceable.  They  conspired  together  how  to 
extort  the  most  from  Ireland,  and  concede  the  least ;  Charles, 
in  truth,  showing  a  most  selfish  indifferende  to  any  thing  but 
his  own  revenue  and  a  most  dishonorable  unfaithfulness  to 
his  word.  The  parliament  met  in  1634,  with  a  strong  desire 
of  insisting  on  the  confirmation  of  the  graces  they  had  al- 
ready paid  for;  but  Wentworth  had  so  balanced  the  prot- 
estant and  recusant  parties,  employed  so  skillfully  the  re- 
sources of  fair  promises  and  intimidation,  that  he  procured 
six  subsidies  to  oe  granted  before  a  prorogation,  witnout  any 
mutual  doncession  from  the  crown.  It  had  been  agreed  that 
a  second  session  should  be  held  for  confirming  the  graces; 
but  in  this,  as  might  be  expected,  the  supplies  having  been 
provided,  the  request  of  both  houses  that  they  might  receive 
the  stipulated  reward  met  with  a  cold  reception ;  and  ulti- 
mately the  most  essential  articles,  those  establishing  a  sixty 
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years'  prescription  against  the  crown,  and  secaring  tbe  titles 
of  proprietors  in  Clare  and  Connaaght,  as  well  as  those  which 
rebeved  the  catholics  in  the  court  of  wards  from  the  oath 
of  supremacy,  were  laid  aside.  Statutes,  on  the  other  hand, 
were  borrowed  from  England,  especially  that  of  nses,  which 
cut  off  the  methods  they  had  hitherto  employed  for  evading 
the  law^s  severity. 

Strafford  had  always  determined  to  execute  tbe  proiect  of 
the  late  reign  with  respect  to  the  western  couni!le&  He  pro- 
ceeded to  hold  an  inquisition  in  each  county  of  Connanght, 
and  summoned  juries  in  order  to  preserve  a  mockery  of  jus- 
tice in  the  midst  of  tyranny.  They  were  required  to  find  the 
king's  title  to  all  the  lands,  on  such  evidence  as  could  be  found 
and  was  thought  fit  to  be  laid  before  them ;  and  were  told 
that  what  would  be  best  for  their  own  interest  would  be  to 
return  such  a  verdict  as  the  king  desired ;  what  would  be 
best  for  his,  to  do  the  contrary ;  smce  he  was  able  to  estab- 
lish it  without  their  consent,  and  wished  only  to  invest  them 
graciously  with  a  large  part  of  what  they  now  unlawfully 
withheld  from  him.  These  menaces  had  their  effect  in  all 
counties  except  that  of  Galway,  where  a  jury  stood  out  ob- 
stinately agamst  the  crown,  and  being  in  consequence,  as 
well  as  the  sherifi^  summoned  to  the  castle  in  Dublin,  were 
sentenced  to  an  enormous  fine.  Yet  the  remonstrances  of 
the  western  proprietors  were  so  clamorous,  that  no  steps  were 
immediately  taken  for  carrying  into  effect  the  designed 
plantation ;  and  the  great  revolutions  of  Scotland  and  En- 
gland which  soon  ensued  gave  another  occupation  to  tbe 
mind  of  lord  Strafford.  It  has  never  been  disputed  that  a 
more  uniform  administration  of  justice  in  ordinary  cases;  a 
stricter  coercion  of  outrage ;  a  more  extensive  commerce,  evi- 
denced by  the  augmentation  of  customs ;  above  all,  the  fonn- 
dation  of  the  great  linen  manufacture  in  Ulster,  distinguish- 
ed the  period  of  his  government.  But  it  is  equally  manifest 
that  neither  the  reconcilement  of  parties,  nor  their  affection 
to  the  English  crown,  could  bo  the  result  of  his  arbitrary 
domination ;  and  that,  having  healed  no  wound  he  found, 
he  left  others  to  break  out  after  his  removal.  The  despotic 
violence  of  this  minister  toward  private  persons,  and  those 
of  great  eminence,  is  in  some  instances  well  known  by  the 
proceedings  on  his  impeachment,  and  in  others  is  sufficiently 
familiar  by  our.histoncal  and  biographical  literature.  It  is, 
indeed,  remarkable  that  we  find  among  the  objects  of  his 
oppression  and  insult  all  that  most  illustrates  the  contempo- 
rary annals  of  Ireland,  the  venerable  learning  of  Usher,  the 
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pious  integrity  of  Bedell,  the  experienced  wisdom  of  Cork, 
and  the  early  virtue  of  Clanricarde. 

The  parliament  assembled  by  Strafford  in  1640  began  with 
loud  professions  of  gratitude  to  the  king  for  the  excellent 
governor  he  had  appointed  over  them ;  they  voted  subsidies 
to  pay  a  large  army  raised  to  serve  against  the  Scots,  and 
seemed  eager  to  give  every  manifestation  of  zealous  loyalty. 
But  after  their  prorogation,  and  during  the  summer  of  that 
vear,  as  rapid  a  tendency  to  a  great  revolution  became  visi- 
ble as  in  England ;  the  commons,  when  they  met  again, 
seemed  no  longer  the  same  men ;  and,  after  the  fall  of  their 
great  viceroy,  they  coalesced  with  his  English  enemies  to 
consummate  his  destruction.  Hate  long  smothered  by  fear, 
but  inflamed  by  the  same  cause,  broke  forth  in  a  remon- 
strance of  the  commons  presented  through  a  committee,  not 
to  the  king,  but  a  superior  power,  the  long  parliament  of 
England.  The  two  houses  united  to  avail  themselves  of  the 
advantageous  moment,  and  to  extort,  as  they  very  justly 
might,  from  the  necessities  of  Charles  that  confirmation  of 
his  promises  which  had  been  refused  in  his  prosperity. 
Both  parties,  catholic  as  well  as  protestant,  acted  together 
in  this  national  cause,  shunning  for  the  present  to  bring  for- 
ward those  differences  which  were  not  the  less  implacable 
for  being  thus  deferred.  The  catalogue  of  temporal  griev- 
ances was  long  enough  to  produce  this  momentary  coalition : 
it  might  be  groundless  in  some  articles,  it  might  be  exagger- 
ated m  more,  it  might  in  many  be  of  ancient  standing ;  but 
few  can  pretend  to  deny  that  it  exhibits  a  true  picture  of 
the  misgovemment  of  Ireland  at  all  times,  but  especially  un- 
der the  earl  of  Strafford.  The  king,  in  May,  1641,  consented 
to  the  greater  part  of  their  demands,  but  unfortunately  they 
were  never  granted  by  law. 

But  the  disordered  condition  of  his  affairs  gave  encourage- 
ment to  hopes  far  beyond  what  any  parliamentary  remon- 
strances could  realize ;  hopes  long  cherished  when  they  had 
seemed  vain  to  the  world,  but  such  as  courage  and  bigotry 
and  resentment  would  never  laj  aside.  The  court  of  Madrid 
had  not  abandoned  its  connection  with  the  disaffected  Irish, 
especially  of  the  priesthood ;  the  son  of  Tyrone,  and  many 
followers  of  that  cause,  served  in  its  armies ;  and  there  seems 
much  reason  to  believe  that  in  the  beginning  of  1641  the 
project  of  insurrection  was  formed  among  the  expatriated 
Irish,  not  without  the  concurrence  of  Spain,  and  perhaps  of 
Richelieu.  The  government  had  passed  from  the  vigorous 
hands  of  Strafford  into  those  of  two  lords  justices,  sir  Wil- 
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liam  Parsons  and  sir  John  Bbrlase,  men  by  no  means  equal 
to  the  critical  circnmstances  wherein  they  were  placed, 
though  possibly  too  severely  censored  by  those  who  do  not 
look  at  their  extraordinary  difficnlties  with  sufficient  candor. 
The  primary  causes  of  the  rebellion  are  not  to  be  found  in 
their  supineness  or  misconduct,  but  in  the  two  great  sins  of 
the  English  government — in  the  penal  laws  as  to  religion, 
which  pressed  on  almost  the  whole  people,  and  in  the  sys^ 
tematic  iniquity  which  despoiled  them  of  their  possessions. 
They  could  not  be  expected  to  miss  such  an  occasion  of  re- 
volt ;  it  was  an  hour  of  revolution,  when  liberty  was  won  by 
anns,  and  ancient  laws  were  set  at  naught;  the  very  success 
of  their  worst  enemies,  the  covenanters  in  Scotland,  seemed 
the  assurance  of  their  own  victory,  as  it  was  the  reproach  of 
their  submission. 

§  27.  The  rebellion  broke  out,  as  is  well  known,  by  a  sad- 
den massacre  of  the  Scots  and  English  in  Ulster,  designed, 
no  doubt,  by  a  vindictive  and  bigoted  people  to  extirpate 
those  races,  and,  if  contemporary  authorities  are  to  be  cred- 
ited, falling  little  short  of  this  in  its  execution.  Their  evi- 
dent exaggeration  has  long  been  acknowledged ;  but  possi- 
bly the  skepticism  of  later  writers  has  extenuated  rather  too 
much  the  horrors  of  this  massacre.  It  was  certainly  not  the 
crime  of  the  catholics  generally ;  nor,  perhaps,  in  the  other 
provinces  of  Ireland  are  they  chargeable  with  more  cruelty 
than  their  opponents.  "Whatever  may  have  been  the  orig- 
inal intentions  of  the  lords  of  the  pale,  or  of  the  Anglo-Irish 
professing  the  old  religion  in  general  (which  has  been  a 
problem  in  history),  a  few  months  only  elapsed  before  they 
were  almost  univei*sally  engaged  in  the  war.  The  old  dis- 
tinctions of  Irish  and  English  blood  were  obliterated  by  those 
of  religion ;  and  it  became  a  desperate  contention  whether 
the  majority  of  the  nation  should  be  trodden  to  the  dust 
by  forfeiture  and  persecution,  or  the  crown  lose  every  thing 
beyond  a  nominal  sovereignty  over  Ireland.  The  insur- 
gents, who  might  once,  perhaps,  have  been  content  with  a 
repeal  of  the  penal  laws,  grew  naturalljr  in  their  demands 
through  success,  or  rather  through  the  inability  of  the  En- 
glish government  to  keep  the  field,  and  began  to  claim  the 
entire  establishment  of  their  religion ;  terms  in  themselves 
not  unreasonable,  nor  apparently  disproportionate  to  their 
circumstances,  and  which  the  king  was,  in  his  distresses, 
nearly  ready  to  concede,  but  such  as  never  could  have  been 
obtained  from  i^  third  party,  of  whom  they  did  not  sufficient- 
ly think — the  parliament  and  people  of  £ingland.    The  com- 


IbbulXd.  restoration  OF  CHARLES  U.  706 

mons  bad,  at  the  very  beginning  of  the  rebellion,  voted  that 
all  the  forfeited  estates  of  the  insurgents  should  be  allotted 
to  such  as  should  aid  in  reducing  the  island  to  obedience ; 
and  thus  rendered  the  war  desperate  on  the  part  of  the  Irish. 
No  great  effoils  were  made,  however,  for  some  years ;  but, 
after  the  king's  person  had  fallen  into  their  hands,  the  vic- 
torious party  set  themselves  in  earnest  to  effect  the  conquest 
of  Ireland.  This  was  achieved  by  Cromwell  and  his  power- 
ful army  after  several  years,  with  such  bloodshed  and  riser 
that,  in  the  opinion  of  lord  Clarendon,  the  sufferings  of  that 
nation,  from  the  outset  of  the  rebellion  to  its  close,  have  nev- 
er been  surpassed  but  by  those  of  the  Jews  in  their  destruc* 
tion  by  Titus. 

§  28.  At  the  restoration  o^  Charles  EL  there  were  in  Ire- 
land two  people,  one  either  of  native  or  old  English  blood, 
the  other  of  recent  settlement ;  one  catholic,  the  other  prot- 
estant ;  one  humbled  by  defeat,  the  other  insolent  with  vie* 
tory ;  one  regardinj^  the  soil  as  his  ancient  inheritance,  the 
other  as  his  acquisition  and  rewaixS.  There  were  three  re- 
ligions— for  the  Scots  of  Ulster  and  the  army  of  Cromwell 
had  never  owned  the  episcopal  church,  which  for  several 
years  had  fallen  almost  as  low  as  that  of  Rome.  There  were 
claims,  not  easily  set  aside  on  the  score  of  right,  to  the  pos- 
session of  lands,  which  the  entire  island  could  not  satisfy. 
In  England,  little  more  had  been  necessary  than  to  revive  a 
suspended  constitution ;  in  Ireland,  it  was  something  beyond 
a  new  constitution  and  code  of  law  that  was  required — it 
was  the  titles  and  boundaries  of  each  man's  private  estate 
that  were  to  be  litigated  and  adjudged.  The  episcopal 
churoh  was  restored  with  no  delay,  as  never  having  been 
abolished  by  law ;  and  a  parliament,  containing  no  catholics, 
and  not  many  vehement  non-conformists,  proceeded  to  the 
great  work  of  settling  the  struggles  of  opposite  claimants  by 
a  fresh  partition  of  the  kingdom. 

§  29.  The  king  had  already  published  a  declaration  for 
the  settlement  of  Ireland,  intended  as  the  basis  of  an  act  of 
parliament.  The  adventurera,  or  those  who,  on  the  faith  of 
several  acts  passed  in  England  in  1642,  with  the  assent  of 
the  late  king,  had  advanced  money  for  quelling  the  rebellion, 
in  consideration  of  lands  to  be  allotted  to^  them  in  certain 
stipulated  proportions,  and  who  had,  in  general,  actually  re- 
ceived them  from  Cromwell,  were  confirmed  in  all  the  lands 
possessed  by  them  on  the  7th  of  May,  1659;  and  all  the  de- 
nciencies  were  to  be  supplied  before  the  next  year.  The 
army  was  confirmed  in  the  estates  already  allotted  for  their 

30* 
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pay,  with  an  exception  of  charch- lands  and  some  others. 
Those  officers  who  had  served  in  the  royal  army  against  the 
Irish  before  1649  were  to  be  satisfied  for  their  pay,  at  least 
to  the  amount  of  five-eighths,  oat  of  lands  to  be  allotted  for 
that  pai'pose.  Innocent  papists,  that  is,  such  as  were  not 
concerned  in  the  rebellion,  and  whom  Cromwell  bad  arbi- 
trarily transplanted  into  Gonnanght,  were  to  be  restored  to 
their  estates,  and  those  who  possessed  them  to  be  indemni- 
fied. Those  who  had  submitted  to  the  peace  of  1648,  and 
had  not  been  afterward  in  arms,  if  they  had  not  accepted 
lands  in  Connaught,  wei*e  also  to  be  restored  as  soon  as 
those  who  now  possessed  them  should  be  satisfied  for  their 
exj^nses.  Those  who  had  served  the  king  abroad,  and 
thirty-six  enumerated  persons  fif  the  Irish  nobility  and  gen- 
try, were  to  be  put  on  the  same  footing  as  the  last.  Ilie 
precedency  of  restitution,  an  important  point  where  the 
claims  exceeded  the  means  of  satisfying  them,  was  to  be  in 
the  order  above  specified. 

This  declaration  was  by  no  means  pleasing  to  all  con- 
cerned. The  loyal  officera  who  had  served  before  1649 
murmured  that  they  had  little  prospect  of  more  than  twelve 
shillings  and  sixpence  in  the  pound,  while  the  republican 
army  of  Cromwell  would  receive  the  full  value.  The  Irish 
were  more  loud  in  their  complaints ;  no  one  was  to  be  held 
innocent  who  had  been  in  the  rebel  quarters  before  the  ces- 
sation of  1643 ;  and  other  qualifications  were  added  so  severe 
that  hardly  any  could  expect  to  come  within  them.  In  the 
house  of  commons  the  majority,  consisting  very  much  of  the 
new  interests,  that  is,  of  the  adventurers  and  army,  were  in 
favor  of  adhering  to  the  declaration.  In  the  house  of  lords 
it  was  successfully  urged  that,  by  gratifying  the  new  men  to 
the  utmost,  no  fund  would  be  left  for  indemnifying  the  loy- 
alists or  the  innocent  Irish.  It  was  proposed  that,  if  the 
lands  not  yet  disposed  of  should  not  be  sufficient  to  satisfy 
all  the  interests  for  which  the  king  had  meant  to  provide  by 
his  declaration,  thera  should  be  a  proportional  defalcation 
out  of  every  class  for  the  benefit  of  the  whole.  These  dis- 
cussions were  adjourned  to  London,  where  delegates  of  the 
different  parties  emploj^ed  every  resource  of  intrigue  at  the 
English  court.  The  king's  bias  toward  the  religion  of  the 
Irish  had  rendered  him  their  friend,  and  they  seemed,  at  one 
time,  likely  to  reverse  much  that  had  been  intended  against 
them ;  but  their  agents  grew  rash  with  hope,  assumed  a  tone 
of  superiority  which  ill  became  their  condition,  afiTected  to 
justify  their  rebellion,  and  finally  so  much  disgusted  their 
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Bovereign  that  he  ordered  the  act  of  settlement  to  be  sent 
back  with  little  alteration,  except  the  insertion  of  some  more 
Irish  nominees. 

The  execution  of  this  act  was  intrusted  to  English  com- 
missioners, from  whom  it  was  reasonable  to  hope  for  an  im- 
partiality which  could  not  be  found  among  tne  interested 
classes.  Notwithstanding  the  rigorous  proofs  nominally  ex- 
acted, more  of  the  Irish  were  pronounced  innocent  than  the 
commons  had  expected ;  ^nd  the  new  possessors  having  the 
sway  of  that  assembly,  a  clamor  was  raised  that  the  popish 
interest  had  prevailed :  some  talked  of  defending  their  es- 
tates by  arms,  some  even  meddled  in  fanatical  conspiracies 
against  the  government ;  it  was  insisted  that  a  closer  inqui- 
sition should  be  made  and  stricter  qualifications  demanded. 
The  manifest  deficiency  of  lands  to  supply  all  the  claimants 
for  whom  the  act  of  settlement  provided,  made  it  necessary 
to  resort  to  a  supplemental  measure,  called  the  act  of  expla- 
nation. The  adventurers  and  soldiers  relinquished  one-third 
of  the  estates  enjoyed  by  them  on  the  7th  of  May,  1659. 
Twenty  Irish  nommees  were  added  to  those  who  wei-e  to  be 
restored  by  the  king^s  favor ;  but  all  those  who  had  not  al- 
readv  been  adjudged  innocent,  more  than  three  thousand  in 
number,  were  absolutely  cut  off  from  any  hope  of  restitu- 
tion. The  great  majority  of  these,  no  question,  were  guilty ; 
yet  they  justly  complained  of  this  confiscation  without  a 
trial.  Upon  the  whole  result,  the  Irish  catholics,  having 
previonslv  held  about  two-thirds  of  the  kingdom,  lost  more 
than  one-half  of  their  possessions  by  forfeiture  on  account  of 
their  rebellion.  If  we  can  rely  at  all  on  the  calculations, 
roade  almost  in  the  infancy  of  political  arithmetic  by  one  of 
its  most  diligent  investigators,  they  were  diminished  also  by 
much  more  than  one-third  through  the  calamities  of  that 
period. 

It  is  more  easy  to  censure  the  particular  inequalities,  or 
even  in  some  respects  injustice,  of  the  act  of  settlement,  than 
to  point  out  what  better  course  was  to  have  been  adopted. 
The  re-adjustment  of  all  private  rights  after  so  entire  a  de- 
struction of  their  landmarks,  could  only  be  effected  by  the 
coarse  process  of  general  rules.  Nor  does  it  appear  that  the 
catholics,  considered  as  a  great  mass,  could  i*easonably  mur- 
mur against  the  confiscation  of  half  their  estates,  after  a  civil 
war  wherein  it  is  evident  that  so  large  a  proportion  of  them- 
selves were  concerned.  Charles,  it  is  true,  had  not  been  per- 
sonally resisted  by  the  insurgents;  but,  as  chief  of  England,  he 
stood  in  the  place  of  Cromwell,  and  equally  represented  the 
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Bovereignty  of  the  greater  island  over  the  lesser,  which  under 
no  form  of  goyemment  it  would  concede. 

§  80.  The  catholics,  however,  thought  themselves  oppress* 
ed  by  the  act  of  settlement,  and  could  not  forgive  the  duke 
of  Ormond  for  his  constant  regard  to  the  protestant  interests 
and  the  supremacy  of  the  English  crown.  They  had  enough 
to  encourage  them  in  the  king's  bias  toward  their  religion, 
which  he  was  able  to  manifest  more  openlv  than  in  England. 
Under  the  administration  of  lord^  Berkely  in  1670,  at  the 
time  of  Charles's  conspiracy  with  the  king  of  France  to  sub- 
vert religion  and  liberty,  tney  began  to  menace  an  approadi- 
ing  change,  and  to  aim  at  revoking,  or  materially  weakening, 
the  act  of  settlement.  The  most  bigoted  and  insolent  of  the 
popish  clergy,  who  had  lately  rejected  with  indignation  an 
ofier  of  more  reasonable  men  to  renounce  the  tenets  obnox* 
ious  to  civil  governments,  were  countenanced  at  Dublin ;  but 
the  first  alarm  of  the  new  proprietors,  as  well  as  the  general 
apprehension  of  the  court's  designs  in  England,  soon  render- 
ed it  necessarv  to  desist  from  the  projected  innovationsL  The 
next  reign,  of  course,  reanimated  the  Irish  party ;  a  dispens- 
ing prerogative  set  aside  all  the  statutes ;  every  civil  tiffioe, 
the  courts  of  justice  and  the  privy  council,  were  filled  with 
catholics ;  the  protestant  soldiers  were  disbanded ;  the  citi- 
zens of  that  religion  were  disarmed ;  the  tithes  were  wiUi- 
held  from  their  clergy ;  they  were  suddenly  reduced  to  feel 
that  bitter  condition  of  a  conquered  and  proscribed  people 
which  they  had  long  rendered  the  lot  of  their  enemiesL 
From  these  enemies,  exasperated  by  bigotry  and  revenge, 
they  could  have  nothing  but  a  full  and  exceeding  meaa- 
ure  of  retaliation  to  expect ;  nor  had  they  even  the  last 
hope  that  an  English  king,  for  the  sake  of  his  crown  and 
country,  must  protect  those  who  formed  the  strongest  link 
between  the  two  islands.  'A  man  violent  and  ambitious, 
without  superior  capacity,  the  earl  of  Tyrconnel,  lord-lieuten- 
ant in  1687,  and  commander  of  the  army,  looked  only  to  his 
master's  interests,  in  subordination  to  those  of  his  country- 
men and  of  his  own.  It  is  now  ascertained  that,  doubtful  of 
the  king's  success  in  the  struggle  for  restoring  popery  in  En- 
gland, he  had  made  secret  oyertures  to  some  of  the  French 
agents  for  casting  off  all  connection  with  that  kingdom  in 
case  of  James's  death,  and,  with  the  aid  of  Louis,  placing  the 
crown  of  Ireland  on  his  own  head. 

§31.  The  Revolution  in  England  was  followed  by  a  war 
in  Ireland  of  three  years'  duration,  and  a  war  on  both  sides, 
like  that  of  1641,  ^r  self-preservation.    In  the  parliament 
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held  by  James  at  Dablio  in  1690,  the  act  of  Bettlement  was 
repealed,  and  above  2000  j>er8on8  attainted  by  name — ^both, 
it  nas  been  said,  perhaps  with  little  truth,  against  the  king's 
will,  who  dreaded  the  impetuous  nationality  that  was  tear- 
ing away  the  bulwarks  of  his  throne.  But  the  magnanimous 
defense  of  DeiTy  and  the  splendid  victory  of  the  Boyne  i*e- 
stored  the  protestant  cause ;  though  the  Irish,  with  the  suc- 
cor of  French  troops,  maintained  for  two  years  a  gallant  re- 
sistance, they  could  not  ultimately  withstand  the  triple  su- 
periority of  military  talents,  resources,  and  discipline.  Their 
bravery,  however,  served  to  obtain  the  articles  of  Limerick 
on  the  surrender  of  that  city — conceded  by  their  noble-mind- 
ed conqnerer,  against  the  disposition  of  those  who  longed  to 
plunder  and  persecute  their  fallen  enemy.  By  the  first  of 
these  articles,  '*  the  Roman  catholics  of  this  kingdom  shall 
enjoy  such  privileges  in  the  exercise  of  their  religion  as  are 
consistent  with  the  laws  of  Ireland,  or  as  they  did  enjoy  in  the 
reign  of  king  Charles  IL ;  and  their  majesties,  as  soon  as  their 
affairs  will  permit  them  to  summon  a  parliament  in  this  king- 
dom, will  endeavor  to  procure  the  said  Roman  catholics  such 
further  security  in  that  particular  as  may  preserve  them  from 
any  disturbance  upon  the  account  of  their  said  religion." 
The  second  secures  to  the  inhabitants  of  Limerick  and  other 
places  then  in  possession  of  the  Irish,  and  to  all  officers  and 
soldiers  then  in  ai*ms  who  should  return  to  their  majesties' 
obedience,  and  to  all  such  as  should  be  under  their  protec- 
tion in  the  counties  of  Limerick,  Kerry,  Clare,  Galway,  and 
Mayo,  all  their  estates,  and  all  their  rights,  privileges,  and 
immunities,  which  they  held  in  the  rdgn  of  Charles  IL,  free 
from  all  forfeitures  or  outlawries  incurred  by  them. 

This  second  article,  but  only  as  to  the  garrison  of  Limerick 
or  other  persons  in  arms,  is  confirmed  by  statute  some  years 
afterward.  The  first  article  seems,  however,  to  be  passed 
over.  The  foifeitures  on  account  of  the  rebellion,  estimated 
at  1,060,792  acres,  were  somewhat  diminished  by  restitutions 
to  the  ancient  possessors  under  the  capitulation ;  the  greater 
part  were  lavishly  distributed  to  English  grantees.  It  ap- 
pears from  hence  that  at  the  end  of  the  seventeenth  century 
the  Irish  or  Anglo-Irish  catholics  could  hardly  possess  above 
one-sixth  or  one-seventh  of  the  kingdom.  They  were  still 
formidable  from  their  numbers  and  their  sufferings ;  and  the 
victorious  pai*ty  saw  no  security  but  in  a  system  of  oppres- 
sion, contamed  in  a  series  of  laws  during  the  reigns  of  Wil- 
liam and  Anne,  which  have  scarce  a  parallel  in  European  his- 
tory, unless  it  be  that  of  the  protestants  in  France,  after  the 
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revocation  of  the  edict  of  Nantes,  who  yet  were  but  a  feeble 
minority  of  the  whole  people.  No  papist  was  allowed  to  keep 
a  school,  or  to  teach  any  in  private  houses,  except  the  chil- 
dren of  the  family.  Severe  penalties  were  denounced  against 
such  as  should  go  themselves  or  send  others  for  education  be- 
yond seas  in  the  Romish  religion ;  and  on  probable  informa- 
tion given  to  a  magistrate,  the  btti>den  of  proving  the  contrary 
was  thrown  on  the  accused — ^the  offense  not  to  be  tried  by  a 
jury,  but  by  justices  at  quarter  sessions.  Intermarriages  be- 
tween persons  of  different  religion,  and  possessing  any  estate 
in  Ireland,  were  forbidden ;  the  children,  in  case  of  either  par- 
ent being  protestant,  might  be  taken  from  the  other,  to  be 
educated  in  that  faith.  No  papist  could  be  guardian  to  any 
child ;  but  the  court  of  chancery  might  appoint  some  relation 
or  other  person  to  bring  up  the  ward  in  the  protestant  relig- 
ion. The  eldest  son,  being  a  protestant,  might  turn  his  fa- 
ther's estate  in  fee  simple  into  a  tenancy  for  life,  and  thus  se- 
cure his  own  inheritance.  But  if  the  children  were  all  pa- 
pists, the  father's  lands  were  to  be  of  the  nature  of  gavel- 
kind, and  descend  equally  among  them.  Papists  were  dis- 
abled from  purchasing  lands  except  for  terms  of  not  more 
than  thirty-one  years,  at  a  rent  not  less  than  two-thirds  of 
the  full  value.  They  were  even  to  conform  within  six  months 
after  any  title  should  accrue  by  descent,  devise,  or  settlement, 
on  pain  of  forfeiture  to  the  next  protestant  heir — ^a  provision 
which  seems  intended  to  excluae  them  from  real  property 
altogether,  and  to  render  the  others  almost  supererogatory. 
Arms,  says  the  poet,  remain  to  be  plundered ;  out  the  Irish 
legislature  knew  that  the  plunder  would  be  imperfect  and  in- 
secure while  arms  remained :  no  papist  was  permitted  to  re- 
tain them,  and  search  might  be  made  at  an^  time  by  two  jus- 
tices. The  bare  celebration  of  catholic  rites  was  not  sub- 
jected to  an  V  fresh  penalties ;  but  regular  priests,  bishops, 
and  others  claiming  jurisdiction,  and  all  who  should  come 
into  the  kingdom  from  foreign  parts,  were  banished,  on  pain 
of  transportation  in  case  of  neglecting  to  comply,  and  of  high 
treason  in  case  of  returning  from  banishment.  Lest  these 
provisions  should  be  evaded,  priests  were  required  to  be  reg- 
istered ;  they  were  forbidden  to  leave  their  own  parishes,  and 
rewards  were  held  out  to  informers  who  should  detect  the 
violations  of  these  statutes,  to  be  levied  on  the  popish  inhab-  ^ 
itants  of  the  country.  To  have  exterminated  the  catholics 
by  the  sword,  or  expelled  them,  like  the  Moriscoes  of  Spain, 
would  have  been  little  more  repugnant  to  'ustice  and  human- 
ity, but  incomparably  more  politic. 
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§  32.  It  may  easily  be  supposed  that  no  political  privileges 
woald  be  left  to  those  who  were  thas  debarred  of  the  com- 
mon rights  of  civil  society.  The  Irish  parliament  had  never 
adopted  the  act  passed  in  the  fifth  of  Elizabeth,  imposing  the 
oath  of  supremacy  on  the  members  of  the  commons.  It  had 
been  full  of  catholics  under  the  queen  and  her  two  next  suc- 
cessors. In  the  second  session  of  1641,  after  the  flames  of 
rebellion  had  enveloped  almost  all  the  island,  the  house  of 
commons  were  induced  to  exclude,  by  a  resolution  of  their 
own,  those  who  would  not  take  that  oath ;  a  step  which  can 
only  be  judged  in  connection  with  the  general  circumstances 
of  Ireland  at  that  awful  crisis.  An  act  of  the  English  par- 
liament after  the  Revolution  requires  every  member  of  both 
«  houses  of  parliament  to  take  the  new  oaths  of  allegiance  and 
supremacy,  and  to  subscribe  the  declaration  against  transub- 
stantiation  before  taking  his  seat.  This  statute  was  adopted 
and  enacted  by  the  Irish  parliament  in  1782,  after  they  had 
renounced  the  legislative  supremacy  of  England  under  which 
It  had  been  enforced.  The  elective  franchise,  which  had  been 
rather  singularly  spared  in  an  act  of  Anne,  was  taken  away 
from  the  lloman  catholics  of  Ireland  in  1 716,  or,  as  some  think, 
not  absolutely  till  1727. 

These  tremendous-vtatntes  had  in  some  measure  the  effect 
which  their  framers  designed.  The  wealthier  families,  against 
whom  they  were  principally  leveled,  conformed  in  many  in- 
stances to  the  protestant  church.  The  catholics  were  extin- 
guished as  a  political  body ;  and,  though  any  willing  alle- 
giance to  the  house  of  Hanover  would  have  been  monstrous, 
and  it  is  known  that  their  bishops  wefe  constantly  nominated 
to  the  pope  by  the  Stuart  princes,  they  did  not  manifest  at 
any  perioa,  or  even  during  the  rebellions  of  1716  and  1745, 
the  least  movement  toward  a  disturbance  of  the  government. 
Yet  for  thirty  years  after  the  accession  of  George  I.  they  con- 
tinned  to  be  insulted  in  public  proceedings  under  the  name 
of  the  common  enemy,  sometimes  oppressed  by  the  enact- 
ment of  new  statutes,  or  the  stricter  execution  of  the  old ;  till 
.  in  the  latter  years  of  George  IL  their  peaceable  deportment, 
and  the  rise  of  a  more  generous  spirit  amons  the  Irish  prot- 
estants,  not  only  sheathed  the  fangs  of  the  law,  but  elicited 
expressions  of  esteem  from  the  ruling  powers,  which  they 
might  justly  consider  as  the  pledge  of  a  more  tolerant  policy. 
The  mere  exercise  of  their  religion  in  an  obscure  manner  had 
Ions  been  permitted  without  molestatioh. 

Thus  in  Ireland  there  were  three  nations,  the  original  na- 
tives, the  Anglo-Irish,  and  the  new  English ;  the  two  former 
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catholic,  except  some,  chiefly  of  the  upper  classes,  who  had 
conformed  to  the  church ;  the  last  whollj  protestant.  Hiere 
were  three  religions,  the  Roman  cathohc,  the  established  or 
Anglican,  and  the  Presbyterian ;  more  than  one-half  of  the 

{>rotestantS|  acomrding  to  the  computation  of  those  times,  be- 
onging  to  the  latter  denomination.  These,  however,  in  a 
less  degree,  were  under  the  ban  of  the  law  as  truly  as  the 
catholics  themselves ;  they  were  excluded  from  all  civil  and 
military  offices  by  a  test  act,  and  even  their  religions  meet- 
ings were  denounced  by  penal  statutes.  Tet  the  house  of 
commons  after  the  Revolution  always  contained  a  strong 
presbyterian  bodv,  and  being  unable,  as  it  seems,  to  obtain 
an  act  of  indemnity  for  those  who  had  taken  commissions  in 
the  militia,  while  the  rebellion  of  1715  was  raging  in  Great 
Britain,  had  recourse  to  a  resolution,  that  whoever  should 
prosecute  any  dissenter  for  accepting  such  a  commission  is 
an  enemy  to  the  king  and  the  protestant  interest.  They  did 
not  even  obtain  a  legal  toleration  till  1720.  It  seems  as  if 
the  connection  of  the  two  islands,  and  the  whole  system  of 
constitutional  laws  in  the  lesser,  subsisted  only  for  the  sake 
of  securing  the  privileges  and  emoluments  of  a  small  num- 
ber of  ecclesiastics,  frequently  strangers,  who  rendered  very 
little  return  for  their  enonuQus  monopoly.  A  great  share, 
in  fact,  of  the  temporal  government  und^r  George  IL  was 
thrown  successively  into  the  hands  of  two  primates.  Boulter 
and  Stone :  the  one  a  worthy  but  narrow-minded  man,  who 
showed  his  egregious  ignorance  of  policy  in  endeavoring  to 
promote  the  wealth  and  happiness  of  the  people,  whom  he 
at  the  same  time  studied  to  depress  and  discourage  in  re- 
spect of  political  freedom ;  the  other  an  able  but  profligate 
and  ambitious  statesman,  whose  name  is  mingled,  as  an  ob- 

i'ect  of  odium  and  enmity,  with  the  first  great  struggles  of 
rish  patriotism. 

The  new  Irish  nation,  or  rather  the  protestant  nation,  since 
all.  distinctions  of  oriein  have,  from  the  time  of  the  ^reat 
rebellion,  been  merged  in  those  of  religion,  partook  in  large 
measure  of  the  spirit  that  was  poured  out  on  the  advocates 
of  Uberty  and  the  revolution  in  the  sister  kingdom.  Their 
parliament  was  always  strongly  whig,  and  scarcely  manage- 
able during  the  later  years  of  the  queen.  They  began  to 
assimilate  themselves  more  and  more  to  the  English  model, 
and  to  cast  off*  by  degrees  the  fetters  that  galled  and  de- 
graded them.  By  Poyning's  celebrated  law,  the  initiative 
power  was  reserved  to  the  English  council.  This  act,  at 
one  time  popular  in  Ireland,  was  afterward  justly  regarded 
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as  destractiye  of  the  rights  of  their  parliament,  and  a  badge 
of  the  nation's  dependence.  It  was  attempted  by  the  com- 
mons in  1641,  and  by  the  catholic  confederates  in  the  I'ebell- 
ion,  to  procnre  its  repeal,  which  Charles  I.  steadily  refused, 
till  he  was  driven  to  refuse  nothing.  In  his  son's  reign,  it  is 
said  that  ^Uhe  conncil  framed  bills  altogether;  a  negative 
alone  on  them  and  their  several  provisoes  was  led  to  parlia- 
ment ;  only  a  general  proposition  for  a  bill  by  way  of  ad- 
dress to  the  lord-lientenant  and  council  came  from  parlia- 
ment ;  nor  was  it  till  after  the  revolution  that  heads  of  bills 
were  presented ;  these  last,  in  fact,  resembled  acts  of  parlia- 
ment or  bills,  with  only  the  small  difference  of  ^  We  pray 
that  it  may  be  enacted,'  instead  of  *  Be  it  enacted.'"  They 
assumed,  about  the  same  time,  the  examination  of  accounts, 
and  of  the  expenditure  of  public  money. 

Meanwhile,  as  they  gradually  emancipated  themselves  from 
the  ascendency  of  the  crown,  they  found  a  more  formidable 
power  to  contend  with  in  the  English  parliament.  It  was 
acknowledged,  by  all  at  least  of  the  protestant  name,  that 
the  crown  of  Ireland  was  essentially  dependent  on  that  of 
England,  and  subject  to  any  changes  that  might  affect  the 
succession  of  the  latter.  But  the  question  as  to  the  subor- 
dination of  her  legislature  was  of  a  different  kind.  The  prec- 
edence and  authorities  of  early  ages  seem  not  decisive ;  so 
far  as  they  extend,  they  rather  countenance  the  opinion  that 
English  statutes  were  of  themselves  valid  in  Ireland.  But 
from  the  time  of  Henry  VI.  or  Edward  IV.  it  was  certainly 
established  that  they  had  no  operation,  unless  enacted  by  the 
Irish  parliament.  This,  however,  would  not  legally  prove 
that  they  might  not  be  binding,  if  express  words  to  that  ef- 
fect were  employed ;  and  such  was  the  doctrine  of  lord  Coke 
and  of  other  English  lawyers.  This  came  into  discussion, 
about  the  eventful  period  of  1641.  The  Irish,  in  general, 
protested  against  the  legislative  authority  of  Ensland  as  a 
novel  theory  which  could  not  be  maintained ;  ana  two  trea- 
tises on  the  subject,  one  ascribed  to  lord-chancellor  Bolton, 
or  more  probably  to  an  eminent  lawyer,  Patrick  Darcy,  for 
the  independence  of  Ireland,  another,  in  answer  to  it,  by  ser- 
geant Mayart,  may  be  read  in  the  Hibemica  of  Harris.  V  ery 
few  instances  occurred  before  the  Revolution  wherein  the 
English  parliament  thought  fit  to  include  Ireland  in  its  en- 
actments, and  none,  perhaps,  wherein  thev  were  carried  into 
effect.  But  after  the  Revolution  several  laws  of  great  im- 
portance were  passed  in  England  to  bind  the  other  kingdom, 
and  acquiesced  in  without  express  opposition  by  its  parlia- 


714  THE  IRISH  PARTJAMKlgT.  Chjlp.  XVUL 

ment  MolyneuZy  however,  in  his  celebrated  ^  Case  of  Ire- 
land's bein^  bound  by  Acts  of  Parliament  in  England  stated,'' 
published  m  1697,  set  up  the  claim  of  his  country  for  abso- 
lute legislative  independency.  The  house  of  commons  at 
Westminster  came  to  resolutions  against  this  book;  and, 
with  their  high  notions  of  parliamentary  sovereignty,  were 
not  likely  to  desbt  from  a  pretension  which,  like  the  very 
similar  claim  to  impose  taxes  in  America,  sprung,  in  fact, 
from  the  semi-republican  scheme  of  constitutional  law  estab- 
lished by  means  of  the  Revolution.  It  is  evident  that  while 
the  sovereignty  and  enacting  power  was  supposed  to  re- 
side wholly  in  the  king,  and  only  the  power  of  consent  in 
the  two  houses  of  parliament,  it  was  much  less  natural  to 
suppose  a  control  of  the  English  legislature  over  other  do- 
minions of  the  crown,  having  their  own  representation 
for  similar  purposes,  than  after  they  had  become,  in  effect 
and  in  general  sentiment,  though  not  quite  in  the  statute- 
book,  co-ordinate  partakers  of  the  supreme  authority.  The 
Irish  parliament,  however,  advancing  as  it  were  in  a  par- 
allel Ime,  had  naturally  imbibed  the  same  sense  of  its  own 
supremacy,  and  made  at  length  an  effort  to  assert  it.  A 
judgment  from  the  court  of  exchequer  in  1719  having  been 
reversed  by  the  house  of  lords,  an  appeal  was  brought  nefore 
the  lords  in  England,  who  affirmed  the  judgment  of  (he  ex- 
chequer. The  Irish  lords  resolved  that  no  appeal  lay  from 
the  court  of  exchequer  in  Ireland  to  the  king  m  parliament 
in  Great  Britain ;  and  the  barons  of  that  court,  having  acted 
in  obedience  to  the  order  of  the  English  lords,  were  taken 
into  the  custody  of  the  black-rod.  That  house  next  address- 
ed the  king,  setting  forth  their  reasons  against  admitting  the 
appellant  jurisdiction.  But  the  lords  in  England,  after  re- 
questing the  king  to  confer  some  favor  on  the  barons  of  the 
exchequer  who  had  been  censured  and  illegallv  imprisoned 
for  doing  their  duty,  ordered  a  bill  to  be  brought  in  for  bet- 
ter securing  the  dependency  of  Ireland  upon  the  crown  of 
Great  Britain,  which  declares 

*'  That  the  king's  majesty,  by  and  with  the  Bd?ice  and  consent  of  the 
lords  spiritaal  and  temporal,  and  commons  of  Great  Britain,  in  poiiiament 
assembled,  bad,  hath,  and  of  right  ought  to  have,  foil  power  and  antboritj 
to  make  laws  and  statutes  of  sufficient  force  and  Talidity  to  bind  the  people 
and  the  kingdom  of  Ireland ;  and  that  the  house  of  lords  of  Ireland  hare 
not^  nor  of  right  ought  to  have,  any  jurisdiction  to  judge  of,  reverse,  or  af- 
firm any  judgment,  sentence,  or  decree  given  or  made  in  anr  coort  within 
the  said  kingdom ;  and  that  all  proceedings  before  the  said  house  of  lords 
upon  any  such  judgment,  sentence,  or  decree,  are,  and  are  hereby  declared 
to  be,  utterly  null  and  void,  to  all  intents  and  purposes  whatsoever.'* 

•Geo.L,c5.    This  bill  passed  by  140  to  83. 
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The  English  government  found  no  better  method  of  coun- 
teracting tliis  rising  spirit  of  independence  than  by  bestow- 
ing the  chief  posts  in  the  state  and  church  on  strangers,  in  or- 
der to  keep  up  what  was  called  the  English  interest.  This 
wretched  policy  united  the  natives  of  Ireland  in  jealousy  and 
discontent,  which  the  latter  years  of  Swift  were  devoted  to 
inflame.  It  was  impossible  that  the  kingdom  should  become, 
as  it  did  under  George  II.,  more  flourishing  through  its  great 
natural  fertility,  its  extensive  manufacture  of  linen,  and  its 
facilities  for  commerce,  though  much  restricted,  the  domestic 
alarm  from  the  papists  also  being  allayed  b^  their  utter  pros- 
tration, without  writhing  under  the  indignity  of  its  subordi- 
nation ;  or  that  a  house  of  commons,  constructed  so  much  on 
the  model  of  the  English,  could  hear  patiently  of  liberties 
and  privileges  it  did  not  enjoy. 

§  33.  These  aspirations  for  equality  flrst,  perhaps,  broke 
out  into  audible  complaints  in  the  year  1753.  The  country 
was  in  so  thriving  a  state  that  there  was  a  surplus  revenue 
after  payment  of  all  charges.  The  house  of  commons  deter- 
mined to  apply  this  to  the  liquidation  of  a  debt  The  gov- 
ernment, though  not  unwilling  to  admit  of  such  an  applica- 
tion, maintained  that  the  whole  revenue  belonged  to  the  king, 
and  could  not  be  disposed  of  without  his  previous  consent. 
In  England,  where  the  grants  of  parliament  are  appropriated 
according  to  estimates,  such  a  question  could  hardly  arise ; 
nor  would  there,  I  presume,  be  the  slightest  doubt  as  to  the 
control  of  the  house  of  commons  over  a  surplus  income.  But 
in  Ireland  the  practice  of  appropriation  seems  never  to  have 
prevailed,  at  least  so  strictly ;  and  the  constitutional  right 
might  perhaps  not  unreasonably  be  disputed.  After  long 
and  violent  discussions,  wherein  the  speatcer  of  the  commons 
and  other  eminent  men  bore  a  leading  part  on  the  popular 
side,  the  crown  was  so  far  victorious  as  to  procure  some  mo- 
tions to  be  carried,  which  seemed  to  imply  its  authority ; 
but  the  house  took  care,  by  more  special  applications  of  the 
revenue,  to  prevent  the  recurrence  of  an  undisposed  surplus. 
From  this  era  the  great  parliamentary  history  of  Ireland  be- 
gins, and  is  terminated  after  half  a  century  by  the  Union :  a 
period  fruitful  of  splendid  eloquence,  and  of  ardent,  though 
not  always  uncompromising,  patriotism,  but  which,  of  course, 
is  beyond  the  limits  prescribed  to  these  pages.  * 
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—  replacing  the  crown  In 
its  prerogatives,  868w  {See 
Bills  and  Statutes.) 

Adamson,  archbishop  of  St 
Andrews,  obliged  to  re- 
tract before  the  general 
assembly  of  the  church  of 
Scotland,  668. 

Addresses,  numerous  ser- 
vile, firom  all  parties  to 
James  IL,  006. 

Administration  of  Ireland, 
In  whom  vested.  681. 

Agitators  established  in  ev- 
ery regiment.  330. 

Alx-la-Chapelle,  peace  of; 
411. 

Alienation,  ancient  English 
laws  on,  19. 

Allegiance,  extent  and  pow- 
er of,  41,  note. 

,  oath  of;  administered 

to  papists  under  James  I., 
S80. 

Almanza,  battie  of,  606. 

Altars  removed  in  churches, 
GO. 

Alva  (duke  of)r  bis  design- 
ed Invasion  of  England, 
88,84. 

Ambassadors,  exempt  fhnn 
criminal  process,  94.  Ex- 
tent of  their  privilege  ex- 
amined, ib. 

Andrews  (Dr.  Launcelot, 
bishop  of  Winchester),  he 
contributes  toward  a  re- 
lapse Into  superstition, 
261. 


Anglican  church,  elected 
members  of,  their  claims, 
888,884. 

AnJon  (duke  of),  his  pro- 
posed marriage  with 
queen  Elizabeth,  186. 

Anne  (queen  of  Great  Brit- 
ain), ner  incapacity  for 
government,  689.  Her  con- 
fidence In  Oodolphln  and 
Marlborough,  ib.  Revolu- 
tions In  her  ministry,  690i 
Alarmed  at  the  expedi- 
tion of  the  Pretender,  608. 
Her  secret  Intentions  with 
respect  to  the  Pretender 
never  divulged,  600.  Her 
death,  601. 

Appeals  In  dril  suits  in 
Scotland  lay  from  the  bar- 
on's court  to  that  of  the 
sheriff  or  lord  of  regality, 
4tnd  ultimately  to  the  par- 
liament, 649. 

Argyle  (earl  of),  refhses  to 
suDscnbe  the  test,  668. 
Conricted  of  treason  upon 
the  statute  of  leasine- 
making,  and  escapes,  to. 
Is  executed  after  his  re- 
bellion npon  his  old  sen- 
tence, ib. 

Aristocracy.  English,  In  Ire- 
land, analogy  ot,  to  that 
of  France,  648. 

of  Scotiand,  influence 

of  the,  in  the  reign  of 
James  IV.,  648. 

Arlington,  one  of  the  Cabal, 
410.  Obliged  to  change 
his  policy,  428. 

Arminlan  controversy,  view 
of  the,  887-831. 

Armstrong  (i<lr  Thomas), 
given  up  by  the  States, 
and  executed  without  tri- 
al, 468. 

Army  of  Scotland  enters 
England,  818. 

,  parliamentary,  new- 
modeled,  817.  Advances 
toward  London,  887. 

,  proposals  of  the,  to 

king  Charles  I.  at  Hamp- 
ton Court,  889,  880.  Re- 
jected by  htm,  880.  Inno- 
vating spirit  In,  884.  Pub- 
lishes a  declaration  for 
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the  settlement  of  the  na- 
tion, 838.  Principal  offi- 
ceri  of,  detennine  to  bring 
the  kins  to  liutice.  ifr. 

Army  disDanded,  881.  Ori- 
gin of  the  present,  ib. 

,  great,  soddenly  raised 

by  Charles,  425. 

,  standing,  Charles  II.'s 

necessity  fur,  418.  Its  il- 
legality in  time  of  peace. 
5i».  (^Standing Army.) 
Apprehensions  from  it, 
e21. 

reduced  by  the  Com- 
mons, 544. 

recmited   by  yiolent 

means,  008. 

Array,  commissions  of,  8M. 

Arrest,  exemption  from, 
claimed  by  the  Hoase  of 
Commons,  157-100.  Par- 
liamentary privilege  of 
exemption  from,  17^ 

Articles,  lords  of  the,  their 
origin  and  power,  646. 
Regularly  named  in  the 
records  of  every  parlia- 
ment from  the  reign  of 
James  IV.,  ih.  What  they 
propomided,  when  ratified 
by  the  three  estates,  did 
not  reqnire  the  kmc's 
consent  to  give  it  validl 
ty,  648.    Abolished,  667. 

of  the  church  of  I|D- 

f^land,  real  presencedenied 
n  the.  62.  Sabscanently 
aIterea,/6.  Original  draw- 
ing up  of  the.  66.  Brought 
before  parliament,  li2. 
Statute  for  subscribing,  ib. 
Ministers  deprived  for  re- 
f\ising,  118. 

of  the  church  on  pre- 
destination, 897, 228. 

Artieuli  Cltri^  account  of 
the,  1S6. 

Artillery  Company  estab- 
lished, 896. 

Arundel  (Thomas  Howard, 
earl  of),  his  committal  to 
the  Tower,  817. 

Ashby.  a  burgess  of  Ayles- 
bury, sues  the  returning 
officer  for  refhslng  his 
vote,  687. 

Ashley  (Anthony,  lord,  af- 
terward earl  or  Shaftes- 
bury), one  of  the  Cabal, 
410. 

Ashton  (John),  remarks  on 
his  conviction  for  high 
treason  on  presumptive 
evidence,  681. 

AKsociation  alluring  the  ti- 
tle of  JamesII..  and  pledg- 
ing the  subscribers  to  re- 
venge the  death  of  Wil- 
liam in.,  generally  sign- 
ed, 080. 

Atkinson  ( ),  his  speech 


in  the  House  of  Commons 
against  the  statute  for  the 
queen>  power,  73. 

Attainders  against  Rnssell, 
Sidney,  Coruish. and  Arm- 
strong, reversea,  680. 

Atterbury  (Dr.),  an  account 
of  his  book  entitled 
"Rights  and  Privileges 
of  an  English  Convoca- 
tion," 611.  Promoted  to 
the  see  of  Rochester,  618. 
Disaffection  to  the  boose 
ofUanover,616.  Deprived 
of  his  see,  and  banished 
forlifle,<6. 

Augsburg  Confession,  con- 
substantiation  acknowl- 
edged in  the.  61. 

,  league  of,  01& 

Aylmer  (John),  bishop  of 
London),  his  covetoosness 
and  prosecution  of  the  pu- 
ritans, 118. 


Bacon  (sir  Francis,  lord  Ve- 
mlam),  his  praise  of  the 
laws  of  Henry  VIL,  14. 
His  account  of  causes  be- 
longing to  the  Court  of 
Star  -  chamber,  88.  Dis- 
liked agreeing  with  the 
House  of  Lords  on  a  sub- 
sidy, 162.  His  advice  to 
James  L  on  sammonlng 
a  parliament,  198.  Ac- 
quainted with  the  partic- 
ulars of  Overbury^s  mur 
der,  808.  Impeached  for 
bribery.  806. 

(sir  Nicholas),  abilities 

of,  70.  Suspected  of  fa- 
voring the  house  of  Suf- 
folk, 79.  His  reply  to  the 
speaker  of  the  House  of 
Commons,  147. 

Balmerino  (lord),  tried  for 
treason  on  the  Scottish 
statute  of  leasing-maklng, 


Bancroft  (Richard),  arch- 
bishop of  Canterbury,  en- 
deavors to  increase  the 
ecclesiastical  Jurisdiction, 
184, 186.  Puritan  clergy- 
men deprived  by,  820.  De- 
fense of  episcopacy,  ifti, 
226. 

Bangorian  controversy,  618. 
Character  of  it,  <6. 

Bank  of  England,  its  origin 
and  depreciation  of  Its 
notes,  542. 

Banks  (sir  John),  altomey- 

fBneral.  his  defense  of  the 
Ing^sabsolu  te  power,  5M9. 
Barebones*  parliament,  846w 
Apply    themselves    with 
vigor  to  reform  abuses,  ih. 
Vote  for  the  abolition  of 


the  Court  of  Cbanccry,  ft. 
Alarm  ihe  clergy,  &4t. 
Surrender  their  power  to 
Cromwell,  ib. 

Barillon  (the  French  ambas- 
sador), favors  the  oppoet- 
tiou,  426.  Sums  given  to 
members  of  panlament 
mentioned  by,  4281  Re- 
marks on  that  oormp- 
tion,  ib.,  480.  Snspldoofl 
against,  454. 

Baronets  created  by  JanMB 
I.  to  raise  mtiney,  19S. 

Barons,  English,  their  ac- 
quiaitions  la  Ireland,  676^ 
6n. 

Barrier  treaty  of  lord  Town- 
shend,  S04. 

Bedford  (Francis  Russell, 
second  earl  oO»  imprison- 
ed under  queen  H  ary,  on 
account  of  ni»re1igioo,  67. 

(Francis  RnaselT,  fimrth 

earl  of),  plan  to  brii^ 
back  popular  leaders  f^ns- 
trated  by  his  death.  890. 

(William  Rns«ell^  filth 

earl  of),  joins  king  Charles 
L  at  Oxford,  907.  Is  fit 
received.  ib»  Returns  to 
the  parliament,  308L 

Besgars  caused  by  the  alma 
ormonasteries,  5Sw  Stat- 
ute against  giving  to,  56^ 
nott. 

Bell  (Mr.),  his  attack  on  li- 
censes, 148.  Elected  speak- 
er, 149. 

Bellarmlne  (Cardinal  Rob- 
ett).  opposes  the  test-oath 
of  James  I.,  881. 

Bel  lay  (Joachim  do,  bishop 
of  Bayonne),  reports  that 
a  revolt  was  expected  in 
England  on  the  divorce 
of  Henry  Vin.,4& 

Benefices,  flrst-firnits  of,  ta- 
ken from  the  pope.  46L 

Benevolence,  exaction  so 
called,  in  1545,  8L  Con- 
sequences of  refhsing  to 
contribute  to  it.  lb.  Tueu 
by  queen  Elizabeth,  14SL 

Benevolences,  oppression 
or  under  Edward  IV.,  lo. 
Aoolished  under  Richard 
III.,  and  revived  by  Hai- 
ry VIL,  ib.  Granted  by 
private  persons,  tk  Re- 
quired under  James  I.,  194. 

Beniaon  ( ),  his  impris- 
onment by  biphop  Ayl- 
mer. 119. 

Berkeiev  (Charles,  first  eari 
oQ,  his  administration  in 
Ireland  in  1670, 708;. 

Berkley  (sir  John),  Justice 
of  the  King's  Bench,  de- 
fends ship-money,  847. 
And  the  klng*s  abeolote 
power,  849. 
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Berwick,  right  of  election 
extended  to,  by  Henry 
VIIL,  491. 

Bible,  1536,  translated  Into 
EnelUh,  57.  Liberty  of 
reading,    under     Henry 

Bill  of  exdaslon  drawn  in 
faror  of  the  duke  of  York's 
daughters.  446.  Of  rights, 
027.  Of  indemnitv,  631. 
For  regalatins  trials  npon 
charges  of  high  treason, 
551.  Of  7th  of  queen  Anne, 
affording  peculiar  privl- 
leges  to  the  accused,  ib. 
To  prevent  occasional 
conformity,  passes  the 
Commons,  ana  is  rejected 
by  the  Lords,  614.  Passed 
by  next  parliament,  ib. 
Bepealed  oy  the  whigs, 
61& 

Birch  (Dr.  Thomas),  con- 
firms the  genuineness 
of  GUmorgan^a  commis- 
sions, 821 

Birth  of  the  Pretender,  sus- 
pidons  attendins;  the,  611. 

Bishops  of  England,  author- 
ity of  the  pope  In  their 
election  taken  away,  48. 
Defend  church  property 
In  Eneland,  66.  Some  iu- 
clinea  tothe  puritans,  107. 
Conference  of  with  the 
House  of  Commons,  182. 
Commons  opposed  to  the, 
128.  Character  oil  under 
Elizabeth,  127.  Trranny 
of  the  qoeen  toward  them, 
ib.    Conference   of,  with 

;  the  puritans  at  Hampton 
Court,  172.     Proceedings 

'  of  the,  against  the  puri- 
Uns,  225.  Moderate  gov- 
emment  of,  proposed,  S8S. 
Prooeedinss  on  abolish- 
ing. 889.  excluded  from 
parliament,  ib.  Impeach- 
ment of  the  twelve,  801. 
Restored  to  their  seats  in 
the  House  of  Lords,  889. 
Their  right  of  voting  de- 
nied by  the  Commons.  In 
the  case  of  lord  Dauby, 
438.  Discossion  of  the 
same,  434.  Restored  to 
Scotland  after  six  years* 
abolition,  656.  And  to  part 
of  their  revenues,  ib.   • 

Bishops,  poplsh^efhse  to 
officiate  at  Elizabeth's 
coronation,     60.         De- 

¥irived  under  Elizabeth, 
0.  Their  subsequent 
treatment.  72. 
Bishoprics  aespoiled  In  the 
reformation  under  Henry 
VHL,  64. 
Black,  one  of  the  ministers 
of  St.  Andrew's,  summon- 


ed before  the  privy  coun- 
cil of  Scotland,  654. 

Blackstone  (sir  William), 
inadvertent  assertion  ol, 
456. 

Blair  (sir  Adam),  impeached 
for  high  treason,  465. 

Blount  (John)j  sentenced  by 
the  lords  to  imprisonment 
and  hard  labor  in  Bride- 
well for  life,  639. 

Boleyn  (Anne),  undoubted 
innocence  of;  her  indis- 
cretion, 26.  Infamous  pro- 
ceedings upon  her  trial; 
her  levitlee  in  discourse 
brought  as  charges  against 
her,  ib.  Confesses  a  pre- 
contract with  lord  Percy ; 
her  marriage  with  the  king 
annnlled,  f7.  Interested 
in  the  reformed  faith,  49. 

Bolingbroke  (Henry  SL 
John,  lord),  engaeed  in 
correspondence  with  the 
Pretender,  609.  Impeach- 
ed of  high  treason,  608. 
Character  of  his  writings, 
6S1. 

Bolton  (lord-chancellor),  his 
treatise  on  the  independ- 
ence of  Ireland,  713. 

Bonaght,  usage  of,  676. 

and  coshering,  barba- 
rous practice  of,  (SSi. 

Bonner  (Edmund,  bishop  of 
London),  imprisonea  in 
the  Marshalsea,  78.  De- 
nies bishop  Horn  to  be 
lawfhlly  consecrated,  ib. 

Books  of  the  reformed  re- 
ligion imported  from  Qor- 
many  ana  Flanders,  67. 

against  the  queen  pro- 
hibited by  statute,  83. 

,  restrictions  on  print- 
ing, selling,  possessing, 
ana  importing,  138, 189. 

Booth  (sir  George),  rises  in 
Cheshire  in  favor  of 
Charles  II.,  863. 

Borouffhs  and  burgesses, 
elecUons  of,  under  Eliza- 
beth, 166, 166. 

1  twenty-two  created  In 

the  reign  of  Edward  VL, 
88.  Fourteen  added  to  the 
number  under  Mary,  ib. 
State  of  those  that  return 
members  to  parliament, 
400.  Fourteen  created  by 
Edward  VL.  491.  Twen 
ty-one  members  for,  add^ 
ed  by  Mary.  ib.  Many 
more  bv  Elizabeth  and 
James,  ib. 

,  royal,  of  Scotland,  com- 
mon usage  of  the,  to 
choose  the  deputies  of 
other  towns  as  their  prox- 
ies, 646. 

BoBsuet  (Jacques),  his  in- 


vective against  Cranmer, 
64. 

Boulter,  primate  of  Ireland, 
his  great  share  in  the  gov- 
ernment of  Ireland  in  the 
reign  of  George  U.,  712. 
His  character,  u>. 

Boyue,  splendid  victory  of 
the,  gained  by  William 
I1L,TO9. 

Bradv  (Dr.  Thomas),  his 
writings,  46&  On  his  trea- 
tise on  boroughs,  493. 

Brehon,  customs  of,  674. 

Brewers,  proclamation  con- 
cerning. 261. 

Bribery,  nnst  precedent  for 
a  penalty  on,  156.  Bacon 
impeached  for,  206. 

Brldgeman  (sir  Orlando), 
succeeds  Clarendon,  410. 

Brihuega,  seven  thousand 
EnglLHh  under  Stanhope 
surrender  at,  698. 

Bristol  (John,  lord  Digby, 
earl  of)t  refhsal  of  sum- 
mons to,  217. 

Brownists  and  Barrowists, 
most  fanatic  of  the  pu- 
ritans, 125.  Emigrate  to 
Holland,  ib.  Execution 
of,  ib. 

Bruce  (Edward},  his  inva- 
sion of  Irelana,  683. 

Bucer  (Martin), his  doctrines 
concerning  the  Lord's 
Supper,  62.  Objected  to 
the  JBnglish  vestments  of 
priests,  66. 

Buckingham  (Edward  Staf- 
ford, dnke  of),  his  trial 
and  execution  under  Hen- 
ry VIIL,  28. 

(George  Vllliers,  dnke 

of),  his  connection  with 
lord  Bacon's  impeach- 
ment, 206.  Sets  aside  the 
grotracted  match  with 
paiu,21L  Deceit  of,  216. 
His  impeachment,  216. 

— :-  (sou  of  the  preceding), 
one  of  the  cabal  minis- 
trv,  410.  Driven  from  the 
kine*8  councils,  482.  Ad- 
ministration of,  during  the 
reign  of  Charles  IL,  474. 

(John  Sheffield,  dnke 

of),  engaged  in  the  inter- 
est of  the  Pretender,  669. 

Ball  of  Plus  V.  deposing 
Elizabeth,  82.  Prohibit 
ed  in  England  by  statute, 
88. 

Bullinger  (Henry)  objected 
to  the  English  vestments 
of  priests.  66. 

Burcnell  (Peter),  in  danger 
of  martial  law  under  Eliz- 
abeth, 140. 

Burgage  tenure,  490.  Opin- 
ion of  the  author  concern- 
ing undent,  498, 498. 
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BargeueBi  debate  on  non- 
resident,  in  the  Hoaee  of 
commons,  IBd. 

Burcnndy  (dnke  of),  effect 
oinis  death  on  the  French 
BQCceseion,  596. 

Burnet  (Dr.  Gilbert,  bishop 
of  Salisbnnr),  denies  the 
answer  of  Henry  VIIL  to 
Lather,  44,  note  1.  His  val- 
uation of  the  suppressed 
monasteries,  64.  Kemark 
of,  on  the  statute  for  reg- 
ulating trials  in  cases  of 
high  treason,  MS. 

Barton  (Henry),  and  Bd ward 
Bastwick,  prosecuted  by 
the  Star-chamber,  209. 

Buehell,  a  Juryman,  commit- 
ted for  non-payment  of 
his  fine  imposed  on  him 
in  the  case  of  Penn  and 
Mead,  4TS. 

C. 

Cabal  ministry,  aocoant  of 
the,409,4ia 

Cabinet  council.  Question 
of  its  responsioility,  666. 
Members  of  the,  answera- 
ble for  the  measures  adopt 
ed  by  its  consent,  ib. 

Calais,  right  of  election  ex 
tended  to,  401. 

Calvin  (John),  objected  to 
the  Bnglish  vestments  of 
priests,  66. 

Calvinism  in  England,  287, 
S2S. 

Cal  vinlsts,  severe  act  against 
the,  896. 

Cambridge  University,  fa- 
vorable to  protestantism, 
108. 

Cameronians  publish  a  dec- 
laration renouncing  their 
allegiance  to  Charles  II., 
6C3. 

Campian  (Edmund),  exe- 
cuted for  popery,  87,  S8. 
His  torture  Justifled  by 
lord  Burleigh,  89. 

Canon  laws,  a  new  series 
drawn  up,  66. 

Canons,  ecclesiastical,  new 
code  of,  under  James  I., 
176.  Defending  the  king's 
absolute  power,  184. 

CartwrIght(Thomas),  found- 
er of  the  puritans.  lOS. 
His  character,  ib.  His  Ad- 
monition, ib.  His  opposi- 
tion to  civil  authority  in 
the  charch,  109.  Design 
of  his  labors,  110.  Sum- 
moned before  the  eccle- 
siastical commission,  121. 
Disapproved  of  the  puri- 
tan libels,  ib. 

Catherine  of  Aragon.  queen 
of  Henry  VULt  his  mar- 


riage with  her,  and  cause 
of  dislike,  46.  Divorce 
fh>m,  ib.  Feelings  of  the 
nation  in  her  favor,  49. 

Catholic  religion,  presump- 
tion of  the  establishment 
of,  413.  Remarks  on 
James  IL*s  intention  to 
re-esUblish,  496, 497. 

Catholics,  laws  of  Elizabeth 
respecting  the,  chap.  ilL, 
69-99.  Aprondandobnox- 
ions  fhction  in  the  reign 
of  Charles  L,  813.  Natu- 
ral enemies  to  peace,  ib. 
Promises  of  Charles  IL 
to,  894.  Loyalty  of;  996. 
Charles  II.*8  bias  In  favor 
of,  ib.  Laws  aealnst,  en- 
forced in  Ireland,  696. 
Claim  the  re -establish- 
ment of  their  religion,  704. 
Aim  at  revoking  the  act 
of  settlement,  706.  Their 
hopes  under  Charles  n. 
and  James  II.,  ib.,  709. 
Their  oosseesious  at  the 
end  of  the  seventeenth 
century,  709.  Severity  of 
the  laws  against  them  dur- 
ing the  reigns  of  William 
IlL  and  Anne,  ib.   Severe 

SinalUes  Imposed  upon 
em,  710. 

Cavaliers,  ruined,  inade- 
quate relief  voted  to,  887. 

Cecil  (WillUm,  lord  Bur- 
leigh), his  great  talents,  70. 
His  conduct  concerning 
Elizabeth's  marriage,  77. 
Favors  her  marriage  with 
the  archduke  Charles,  ib. 
Suspected  of  favoring  the 
house  of  Suffolk,  79.  Mem- 
orandum of,  concerning 
the  queen  of  Scots,  81. 
Pamphlets  of,  In  defense  of 
Elizabeth,  S9.  Fidelity  of 
his  spies  on  Mary  queen 
of  Scots,  91.  Continues 
his  seventy  to  the  papists, 
99.  Averse  to  the  severi- 
ty of  Whitgin,  118.  His 
spoliation  or  church  prop- 
erty, 127.  Project  of,  lor 
raising  money,  142.  Inter- 
ests himself  in  affairs  of 
private  individuals,  ib., 
148.  His  policy  in  doing 
so,  143.  Foresight  the 
character  of  his  adminis- 
tration, ib. 

Celibacy  of  priests,  its  ori- 
gin and  evils  considered. 

Ceremonies,  superstitious, 
abolished  in  England,  09, 
6a 

Chambers  (Richard),  pro- 
ceedings against,  for  re- 
fusing to  pay  customs, 
S43. 


Chancery,  origin  and  power 
of  the  coon  of,  196, 198L 
Dispute  on  the  extent  of 
its  inilsdiction,  196.  Its 
s[boiition  voted,  346l 
.Chaxles  L  (king  of  En- 
>    gland),  oonstitatton  of Bb- 

gland  under,  lh>m  16:36- 
129,  chap,  vfL,  S14>aCL 
Favorable  fsatares  of  Ua 
character,  21^  Sneoeeda 
to  the  throne  In  prepara- 
tions for  war.  ib.  Privi- 
leges of  Parliament  in- 
f^g«dby,fl6,S17.  Deter- 
mines to  dissolve  it,  SlSL 
Demands  a  lo«n,  and  oon- 
sequent  tumult,  ih.  Arbi- 
trary proceedings  of  his 
conndl,  219.  Summons  a 
newpariiament, 221.  EUs 
dislike  to  the  petition  of 
right,  222,  223.  Answer 
concerning  tonnage  and 
poundage,  and  piorogoes 
the  parDament,  tU.  Wa 
engagement  to  the  Span- 
ishpaptsts  when  piinca 
of  wales,  832L  Conditioas 
for  his  marriage  with  the 
prhacess  Henrietta  Maria, 
233.  View  of  his  third  p«r> 
liament  compared  with 
his  character,  236.  Cod- 
Btltution  of  England  un- 
der, from  1689-1640,  chap. 
YiiU,230-27&  Declaration 
of;  after  the  diasolatlOD, 

289.  Bis  proclamations, 

290.  Proceedings  against 
the  city,  261.  Principal 
charges  against  his  gov- 
emmeot,  »1,  268.  His 
court,  etc:,  suspected  of 
favoring  popery,  268.  At- 
tempts to  draw  him  into 
the  Romish  church,  266. 
Aversion  to  calling  a  par- 
liament, 272.  Vain  en- 
deavor to  procure  a  snpp^r 
froni,273,274  Dissolved, 
ib.  His  means  for  ndateg 
money,  2X6b  Snmmona 
the  coundl  of  York,  A. 
Assents  to  calling  a  |nu^ 
liamei^  ib.  Conetitution 
of  ^giand  under,  flrom 
1640-1642,  chapw  ix.,  276- 
802.  Recovov  a  portion 
of  his  subjects*  conAdence, 
290.  His  sincerity  still  eos- 
pected,  291.  His  attempt 
to  seize  members  of  Par- 
liament, 283.  Effects  of; 
on  the  nation,  ib.  His  sac- 
rifices to  the  parliament, 
298.  Nineteen  proposi- 
tions offered  to,  299.  Pow- 
ers claimed  by,  in  the 
nineteen  propositionsL  ib. 
Comparative  merits  orhls 
contest  with  the  parlia- 
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menL  899-801.  His  rac- 
oeas  In  the  lint  part  of 
the  ciril  war,  804.  Affair 
at  Brentford  injnrloas  to 
hie  reputation,  80S.  His 
strange  promise  to  the 
qneen,  i&.  Denies  the  two 
hoases  the  name  of  a  par 
1iaroent,307.  Saris  of  Hoi 
laud,  Bedford,  and  Clare 
Join,  ib.  Their  bad  recep- 
tion, and  return  to  the  par 
liament,  i6.,  806.  Yeoman- 
ry and  tradine  classes  gen- 
erally againstnim, 812.  Re- 
marks on  the  strength  and 
resources  of  the  two  par- 
ties, Ai  Loses  ground  dur- 
ing winter,  ib.  Malces  a 
truce  with  the  rebel  cath- 
olics, who  are  beaten  at 
Kamptwich,  ib.  Success 
oTer  Essex  in  the  West, 
813.  Summons  the  peers 
and  commons  to  meet  at 
Oxford,  ib.  Vote  of  par- 
liament summoning  nim 
to  appear  at  Westminster, 
814  Does  not  sustain 
much  lo«s  in  the  West, 
817.  Defeat  of,  at  Naseby, 
ib.  Observations  on  his 
conduct  after  his  defeat, 
ib.y  81S.  Surrenders  him- 
self to  the  Scots,  S1&  Re- 
flections on  his  situation, 
810,820.  Fidelity totheEn- 
gllsh  church,  820.  Thinks 
of  escaping,  ib.  Impru- 
dence of  preserving  ttfe 
queen's  letters,  whicn  fell 
into  the  hands  of  parlia- 
ment, 821.  DisavofWB  the 
power  granted  to  Glamor- 
gan, 3^  Is  delivered  up 
totheparIiament,823.  Re- 
marks on  that  event,  ib. 
Offers  made  by  the  army 
to,  827.  Taken  by  Joyce, 
ib.  Treated  with  indul- 
gence, 828.  Bis  ill  recep- 
tion of  theproposals  of  the 
army  at  Hampton  Court, 
829,  830.  Escapes  troxa 
Hampton  Court,  880.  De- 
clines passing  four  bills, 
881.  Placed  m  solitary 
confinement,  t6.  Remarks 
on  his  trial,  836.  Reflec- 
tions on  his  execution, 
cliaracter,  and  eoveru- 
ment,  837,  838.  His  inno- 
vations on  the  law  of  Scot- 
land, 606-066.  His  prom- 
ise of  graces  to  the  Irish, 
700.  His  perfidy  on  the 
occasion,  ib.  State  of  the 
church  in  Ireland  in  the 
reign  of^  ib, 
pharles  II.  (king  of  En- 
gland), seeks  foreign  as- 
Blsta]ice,840.  AitempUto 


interest  the  pope  In  his  fa- 
vor, tfb.  His  court  at  Brus- 
sels, 862.  Receives  pledges 
from  many  friends  In  En- 
gland, 368.  Hatred  of  the 
army  to,  866.  His  restora- 
tion considered  imminent, 
early  in  the  year  1660, 867. 
Constitution  of  the  con- 
vention parliament  grest- 
Iv  in  his  favor,  86a  His 
oeclaration  from  Breda, 
876.  Proclamation  soon 
after  landing,  876.  Re-en- 
ters on  the  crown-lauds, 
S7&  Income  settled  on, 
879.  Character  of,  by  op- 
posite parties,  338.  Prom- 
ises to  grant  liber^  of 
conscience,  ib.  His  decla- 
ration in  flavor  of  a  com- 
promise, 886.  Violates  his 
promise  by  the  execution 
of  Vane,  88a  His  desire  for 
the  repeal  of  the  triennial 
act,  390.  Violates  the  spir- 
it of  his  declarations,  $94. 
Wishes  to  mitigate  the  pe- 
nal laws  against  the  cath- 
olics, ib.  His  Inclination 
toward  that  mode  of  faith, 
896.  Publishes  a  declara- 
tion in  favor  of  liberty  of 
ccmscience,  396.  Private 
life  of,  400.  Not  averse  to 
a  commission  of  inquiry 
into  the  public  accounts, 
403.  Solicits  money  from 
France,  40a  Intrigues 
with  France,  411.  His  de- 
sire of  absolute  power,  ib. 
Complains  oi  the  freedom 
of  political  conversations, 
412.  Advice  of  some  courtr 
iers  to,  on  the  Hfe  of  Lon- 
don, U>.  Unpopularity  of, 
ib.  Endeavors  to  obtain 
aid  from  France,  418.   De- 


to  make  peace  with  Hol- 
land, 428.  His  attachment 
to  French  in  terestsj^  Re- 
ceives money  fh>m  France, 
426.  His  secret  treaties 
with  France,  480.  His  in- 
sincerity, «d.  His  proposal 
to  Louis  XIV.  of  a  league 
losnpportSweden.t'ft.  His 
death  anxiously  wished 
for  by  the  Jesuits.  441.  His 
unstaadiness,  447.  His  of- 
fers in  the  case  of  exclu- 
sion, 44a  Implores  the 
aid  of  Louis  XIV.  against 
his  council  and  parlia- 
ment, 460.  His  dissimu- 
lation, 452.  Consultations 
against  his  government 
begin  to  be  held,  469.  His 
connection  with  Louis 
XIV.  broken  off,  466.  His 
death,  467.  No  general 
infringements  of  public 
liberty  during  his  reign. 
46a  Tyrannical  form  ox 
his  government  in  Scot- 
land, 661, 662.  State  of  the 
firotestanta  and  catholics 
n  Ireland  at  his  restora- 
tion, 706.  State,  charac- 
ter, and  religion  of  the 
parties  in  Ireland  at  the 
restoration  of,  1*6.  His  dec- 
laration for  the  settlement 
of  Ireland,  ib.  Claims  of 
the  different  parties,  ib., 
706.  Not  satisfactory  to  all 
concerned,  706.  Disgusted 
with  the  Irish  agents,  ib, 

Charles  V.  (emperor  of  Qer- 
many),  intercedes  for  the 
princess  Mary  to  enjoy  her 
relijgion,  64^ 

(archduke  of  Austria). 

a  suitor  for  the  hand  or 
Elizabeth,  77.  Recognized 
as   king    of   Spain,  091. 


si  res  to  testify  publ  icly  bis     Elected  emperor,  604. 
adherence  to  the  Romish  Chester,  county  of,  right  of 
communion,  ib. .  His  con-'    eleciion  extended  to,  491. 
ference  with  the  duke  of  Chichester  (Sir  Arthur,  lord' 
York,  Clifford,  and   Ar-     deputy),  his  capacitv,  698. 

The  great  colony  of  tflster 
carried  Into  eflect  by  his 
means,  t6. 
Chieftains  (Irisb),compel1ed 
to  defend  their  lands.  688. 
Chilllngworth(Dr.William), 
hisexamination  of  popery, 
266.  Effect  of  the  covenant 
upon  his  fortunes,  811. 


lington,  for  the  advance- 
ment of  the  Catholic  faith, 
ib.  His  personal  hatred 
to  the  Dutch,  414.  Joins 
with  Louis  to  subvert 
Holland,  ib.  Confesses  to 
Louis  XIV.*s  ambassador 
the  national  dislike  to 
French  alliance,  416w    His 


evasive  conduct  toward  Christ  Church  College,  Ox- 
Louis  XIV.,  ib,  Hopes  of  I  ford,  endowed  by  W^olsey 
his  court,  417.  His  pre-|  from  the  suppresised  mou- 
rogatlve  opposed  by  the  asterles.61. 
Commons, 4Bi.  Complains  Church  of  England^vlew^f, 
to  the  Lords  ti  the  oppo- 


sition of  the  Commons, 
«*&.  Gives  way  to  the  pub- 
lic voice  about  the  suspen 


under  Henry  vtll.,  Ed- 
ward VI.,  ancf  queen  Mary, 
chap.ii.,42-6a 
ceremonies  and  liturgy 


sion  bill,  i6.    Compelled  I    disliked  by  the  reformers, 
31 
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lOS.  PropoMl  for  abolish-  of  inqalnr,  408.  dADdes- 
log,  10A>  Irregnlarly  ub-,  UnenuurrlageofhiBdanKh- 
aenred  by  the  cleiKjr,  ib.  ter  with  the  dake  of  York, 
Church  of  Eoglandrils  ten-l  404.  DecUoe  of  his  power, 
eU  and  homiliea  altered;  ifr.  Suspected  of  promoi- 
nnder  Edward  VI.,  M.  Ut-i  ing  the  marriage  of  Hiss 
Qrsy  of,  chiefly  a  transla-j  Stewart  and  the  duke  of 
tion  of  the  Latin  rttoala,-  Richmond,  404.  His  no- 
1b.  Images  remoired  from.  <  tions  of  the  Sn^ish  con- 
00.  Altars  taken  down  and  ■  stitntion,  40S.  Strongly  at- 
ceremonies  abolished  in  '    ' 

the,  ib.  Principally  re 
modeled  by  Cranmer,  04. 
Alterations  in  the,  under 
SUsabeth,  60.  Entirely 
separated  from  RoAie,  70. 
Moderateparty  of^  theleast 
nameroQs  nnder  Elisa- 
beth. 111.    Attack  on,  by 


tached  to  protestant  prln 
ciples,  ib.  Will  not  favor 
the  king*8  designs  against 
the  established  reflgion, 
ift.  Coalition  against,  406. 
His  loss  of  the  king's  Sk- 
Tor,  ib.  Severity  of  his 
treatment,  I'ft.  His  im- 
peachment, ib.    Unfit  for 


Strickland,  ib.  Its  abases,;    the  government  of  a  flnee 


ib.  Articles  of,  bronght 
before  parliament,  tfr,  118. 
Innovaiions  meditated  in 
the,  887-889.  Parliament- 
ary orders  for  protecting, 
883,894. 

of  Scotland,  its  im- 
mense wealth,  600.  Whol- 
ly changed  in  character 
since  the  restoration  of  the 
bishops,  657.  In  want  of 
a  regular  liturgy,  ift.  En- 
glish model  not  closely 
followed;  consequences  of 
this,  ib. 

lands  restored  at  the 

Restoration,  878. 

revenues,  spoliation  of^ 

in  England.  IM,  187. 

Civil  war  under  Charles  L, 


country,  ib.  Articles  of 
his  impeachment  greatly 
exaggerated,  407.  Pears 
the  TOStility  of  the  Com- 
mons, ib.  Chargad  with 
effecting  the  sale  of  Dun- 
kirk i6.  His  close  con- 
nection with  France,  806. 
Advises  Charles  to  solicit 
money  fhim  France,  ib. 
His  fiiults  as  a  minister, Ol 
His  nnsillanimona  flight, 
409.  Banishment,  Ol  Jus- 
tiflcatlon  of  it,  ib.  Severe 
remark  of,  on  the  clergy, 
618. 
Clarendon  (Henrr,  earl  of), 
succeeded  by  Tyroonnel 
in  the  sovemment  of  Ire- 
land, 603. 


commencement    of,  808.  Clark  (baron  of  the  excbeq 
Great  danger  of,  in   thei    uer),nis  speech  on  the  roy- 
relgn  of  Charles  IL,  464.    |    al  power,  188. 
Clare   (earl  of).  Joins  the  Clement  VII.  (cardinal  Juli 


king,  is  ill  received,  and 
returns  to  the  parliament, 
307,306. 
Clarence  (Lionel,  duke  oO, 

fiarIiament  held  by,  at 
[Ilkenuv,  for  reform  of 
abuses,  683. 
Clarendon  (Edward  Hyde, 
earl  oO,  character  or  his 
talents  and  works,  268, 
869.  M8S.  and  interpola- 
tion of  his  history  and  life, 
268.  note  *.  Imperfections 
andprejudicesof  the  work, 
860.  Resolution  of,  to  re- 
place the  church  in  its 
properU^  at  the  Restora- 
tion, 878.  His  integrity, 
887.  Against  any  conces- 
sion to  the  catholics.  899. 
Averse  to  some  of  the 
clauses  in  the  act  of  uni- 
formity, 396w  His  account 
of  the  prevailing  discon- 
tenta  of  his  time,  400,  note 
*.  Inveighs  against  a  pro- 
viso in  a  money  bill,  408. 
Opposes  the  commission 


i»)i  P^'li^  ^»  artftil  con 
duct  toward  Henry  VIIL, 
45w  4&  Difllculties  of  de- 
ciding on  the  king's  di- 
vorce, ib.  Forced  to  give 
sentence  against  him,  46. 
Probably  could  not  have 
recovered  bis  anthorttyin 
England,  47.  Last  bulls 
ofl  in  the  reign  of  Heniy 
Vin.,48. 

VIII.  (pope),  favors  Arn^ 

bella  Stuart's  title  to  the 
English  crown,  168. 

Clergy,  levy  on  their  posses- 
sions under  Henry  VUI., 
18.  Immunity  of  the,  fh>m 
civil  authority,  43.  Com- 
pelled to  plead  their  priv- 
ilege, <ft.  To  be  brand- 
ed for  felony,  ib.  Benefit 
of,  taken  ^om  robbers, 
etc,  with  wemptions,  ib. 
Their  privileges  tried  and 
defeated,  ib.  Popular  op- 
position to  the,  16.  At- 
tacked iu  the  House  of 
Commons,  46.    Convicted 


ofpmnnnire,aL  Petition 
the  king  for  mercy,  and  at- 
knowlMge  him  supreme 
head  of  the  chnrcJi,  47. 
Cause  of  their  dbilike  of 
the  king's  divorce,  4S.  Un- 
willing to  quit  the  catho- 
lic church,  ib.  JtaJoatj 
excited  bv  their  wealtli, 
60.  Subdued  by  separa- 
tion from  Home,  and  the 
dissolution  of  monaste- 
ries, 66.  Dramatic  natlrca 
on  the,  68.  Their  answers 
to  libels  against  them,  SB. 
Their  importance  aided 
by  the  Latin  rltnal,60. 
Their  celibacy  abolished 
by  statute,  02:  Conciliated 
by  this  measure,  ib.  Con- 
fonning,  but  averse  to  the 
innovations  of  the  Refor- 
mation, 63.  Expelled  from 
their  cures  by  (fneen  Mary 
for  having  married,  67. 
Protestant,  emigration  of; 
to  Germany,  108.  Division 
of,  on  the  chnrchaei  vlce,<b. 
Marriage  ot,  disapproved 
by  Elisabeth,  108.  Her 
injunctions  concerning  it, 
and  illegitlmacv  of  their 
children,  ib.  Their  Irreir- 
ular  observance  of  church 
ceremonies.  104.  Arch- 
bishop Parker's  orders  for 
their  discipline,  10&  The 
puritan,  advised  not  to 
separate  from  the  church 
bf England,  106^  Deflden- 

2  and  ignorance  oi,  in  the 
iglish  chnrcli.  107.  Bo- 
dea  f«rs  to  supply  their  de- 
ficiency by  meettngB  call- 
ed prophesyings,  114.  Ac 
o0lcio  oath  given  to  the, 
117.  Support  the  doctrine 
of  absolute  power  in  the 
king,  184.  To  promote 
their  own  authority,  ib. 
Deprived  for  reftasing  to 
read  the  "Book  of  Sporta,* 
868.  Oath  imposed  on  the, 
bv  the  convocation,  86T. 
Episcopal,  restoredtotheir 
benefices  at  the  ReatCMrm- 
tion,  883.  National  oni- 
crv  against  the  catholics 
raisea  by  the,  448L  Refiiae 
the  oath  of  all^tiance  to 
William  and  Maiy.  88a. 
Their  Jacobite  prinmtles, 
608.  Presbyterian,  ofBcot- 
land,  three  hundred  and 
fifty  ejected  from  their 
benefices,  661.  Of  Ireland, 
their  state,  688. 

Clevesand  Juliers,  disputed 
succession  in  the  dschles 
ot  189. 

ClliTord  (sirThoma8),one  of 
the  Canal  ministry,  410. 
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Clifford  (ThonuiB),  )ord- 
treasarer,  obliged  to  re- 
tire, 481. 

Cloth8|imposltIoD8on,with- 
ont  conseiit  of  parliament, 
18S. 

Coffee-honsee,  proclamation 
for  shatUnff  up,  471. 

Coke  (air  Edward),  hla  de- 
fection firom  t)xe  coart,  and 
snmmary  of  hia  character, 

190.  His  defense  of  laws, 
ib.  His  report  concerning 
arbitrary   proclamations, 

191.  His  sentiments  on 
beneToIeucea,  194.  Objects 
to  the  privately  conferring 
with  Judges,  to.  Opposes 
the  extended  Jarisalctlon 
<^  the  court  of  chancery, 
197.  His  defense  of  toe 
twelve  Judges,  199.  Sus- 
pension, restoration,  and 
Bubsequent  life  and  char- 
acter, 800.  His  ezplana 
tion  of  the  law  regarding 
the  king's  prerogative,  600. 
His  timid  jadgment  in  the 
law  of  treaaon,  6S0. 

Coleman  (Edward),  remark- 
able confession  of,  428. 
Seizure  of  his  letters,  440. 

Colepepper  Oord),  dictato- 
rial style  of  his  letters  to 
Charles  I.,  820. 

— —  (Mr.),  ordered  into  cus- 
tody of  the  sergeant  at 
arms  for  presenting  the 
Kentish  petition,  637. 

College  ( ),  gross  iniquity 

practiced  on  nis  trial,  460. 

Commeudam,  royal  power 
of  granting,  disputed,  199. 

Commerce,  its  stagnation  in 
the  reign  of  WiUiam  in., 
M2. 

Commission  of  public  ac- 
counts, 408. 

of  divines  revise  the 

liturgy,  659. 

Commitments  for  breach  of 
privilege,  636, 686. 

Committee  of  secrecy  ap- 
pointed after  the  resigna- 
tion of  sir  Bobert  Walpole, 
623. 

Commonalfy,  risings  of  the, 
highly  dangerous,  84,  8ft. 
In  ComwatLf6.  In  con- 
sequence of  Wolsey*s  tax- 
ation, ib.  Slmnltaneoos 
In  several  counties,  ib. 

Commoners  of  England,  an> 
cient  extent  of  &e,  10. 

Common  council,  two  acts 
of  the,  considered  as  suf- 
fldent  misdemeanors  to 
warrant  a  forfeiture  of  the 
charter  of  the  city  of  Lon- 
don, 468. 

Common-law  right  of  elec 
tion,  498. 


Commons  of  Ireland,  their 
remonstrance  of  the  long 

ftarliament  of  England 
08. 

,  House  of.  rejects  bills 

sent  from  the  lords,  88. 
Two  witnesses   required 
by  the.  In  treason,  ih.   Re- 
jects a  bill  for  attainting 
Tnnstal,  bishop  of  Dur- 
ham, ib.    Unwilling  to  co- 
incide with  court  meas- 
ures, ib.  Increased  weieht 
of,  to.    Persons  belonguig 
to  the   court  elected  as 
knights  of  shires,  84.  Per- 
sons in  office  form  a  large 
part  of  the,  ib.    Oath  of 
supremacy   imposed    on 
the,  70.     Desirous    that 
queen   Elizabeth   should 
marry,  77.    Address  of^  to 
her  to  settle  the  succes- 
sion, 78.    Puritan   mem- 
bers   address    Elizabeth 
against  the  queen  of  Scots, 
84.    Against  the  papists. 
86,  87.    Papists  excfnded 
fh>m,  and  chiefly  puritan- 
ical, 111.    Articles  of  the 
church  examined  by  the, 
ib.    Dissatisfied  with  the 
church,  122.  Articles,  etc., 
for  reforming,  prepared  by 
the,  128.  Character  oi;  nn 
der  Elizabeth,  ib.    Its  dis- 
position and  duties,  148, 
144    Imperfection  of  ear 
ly  parliamentary  history, 
144.    More  copious  under 
Elizabeth,  ib.   Dispute  of, 
with  the  queen  on  the 
succession,  145. 146.    Mr 
Yelverton*B  defense  of  its 
privileges,  148.  Vainly  in 
terferesin  the  reformation 
of  ecclesiastical   abuses, 
161.    First  complaint  on 
abuses  in  her  government, 
148.      Proceedings    con- 
cerning queen  Mary,  149. 
Restricted  as  to  bills  on 
religions  matters,  ib.    Its 
privileges  defended  by  Pe- 
ter Wentworth,  140,  160. 
Examines  him,  etc.,  on 
his  speech,  160.    Puritan- 
ical measures  of  reform  in, 
161 .    Members  of  the,  im- 
prisoned, 162.    Triumph- 
ant debate  of,  on  monop- 
olies, 168,  164.    Subsidies 
solicited  fh>m  the,   164. 
General  view  of  its  mem- 
bers under  Elizabeth,  ib.t 
166.  Increased  by  her,  166. 
Influence  of  the  crown  in, 
ib.    Bill  against  non-res- 
ident  burgesses  in,  166. 
Exemption  of,  fIrom  ar- 
rest during  session  claim 
cd  by,  167.   Power  of  com- 


mittal for  contempt,  etc., 
168.  Right  of  expulsion 
and  determining  ita  own 
elections,  169,  160.  Priv- 
ileges off  concerning  mon- 
ev  bills,  168.  Debate  on 
the  election  of  Goodwin 
and  Fortescne,  178,  174. 
Proceedings  of,  on  the  ar- 
rest of  sir  Thomas  Shir- 
ley, 174.  Remonstrances 
of^  against  grievances,  176. 
Pro^dlngs  of,  on  purvey- 
ance, 176.  Temper  of  the, 
concerning  grants  of  mon- 
ey, ib,  Viudication  of  its 
privileges  to  the  king,  177. 
Proceeaings  of,  on  the 
design  of  an  union  with 
Scotland,  178.  Continual 
bickerings  of,  with  the 
king,  id.,  179.  Proceed- 
ings of,  concerning  Span- 
ish grievances,  idO.  De- 
bate and  remonstrance 
on  imposition  of  James 
L,  188,  184.  Grievances 
brought  forward  by,  to 
be  redressed,  186.  Com- 
plaint of^  against  procla- 
mations, ib.  Negotiation 
with  the  king  for  giving 
up  feudal  tenures,  13^ 
Dlssolntionofparliament, 
188.  Customs  again  dis- 
puted in  the,  198.  Parlia- 
ment dissolved  without  a 
bill  passing,  ib.  Proceed- 
ings against  Mompesson, 
204  Against  lord  Bacon, 
200w  Against  Floyd,  20^ 
206.  j^rds  disagree  to 
titles  assnmed  by  the,  206b 
Proceedings  of;  for  refor- 
mation, 207.  Sudden  ad- 
journment of,  by  the  king, 
and  unanimous  protesta- 
tion, ib.  Meets  and  de- 
bates on  a  grant  for  the 
German  war,  ib.,  206. 
Petition  and  remon- 
strances against  popery, 
206.  Kiug^  letter  on,  to 
the  speaker,  ib.  Petition 
in  reply,  ib.  Debate  and 
protestation  in  conse- 
quence of  the  king's  an- 
swer, 209.  AdiJoumedand 
dissolved,  210.  Subsidies 
voted  bv  the,  211.  Snm- 
mary or  its  proceedings 
nnder  James  L,  212,  218. 
First  one  of  Charles  I., 
216w  Penurious  measures 
and  dissolution  of,  ib.  Ill 
temper  of.  continued  in 
the  second,  ib.  Dissolu- 
tion of,  218.  A  new  par- 
liament summoned,  221. 
Proceedings  of,  on  the 
petition  of  right,  228, 224. 
Disputes  the  King's  right 
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to  tonnage  and  ponndage, 
SS4.    Prurogoea,  ib.    As- 
aembled  again  and   die 
eoWed,  ib.    Religiona  dia- 
patea  commenced  by,  ib. 
Proceedings  on  bill  for  ob- 
fuervance  of  Sunday,  187. 
Remonatratea  asainat  Ar- 
minianism    and  popery, 
«9.     View  of  the  third 
parliament  of  Charlea  I., 
«3C    The  king*8  declara- 
tion after  ita  diaaolntlon, 
09.    Members  of  it  com- 
mitted    and     proceeded 
against,  *f6.,  S40.    Parlia- 
ment of  1640  anmmoned, 
S78.    Confer  upon  griev- 
ances, ib.    Opposition  of, 
to  ship-money,  ib.    Dls- 
flolntlon  of,  874.    Desire 
of  the  nation  for  a  parlla^ 
ment,  87S.    The  long  par- 
liament convoked,  ik  {See 
Long   Parliament.)     At 
tempt  to  eeize  five  mem- 
bers of  the,  893.    Proceed- 
ings on  the  militia  qnes- 
tion,  99S.    Estimate  of  the 
dispute  between  Charles 
I.  and  the  parliament  999> 
801.    Faults  oft  in  the  con 
test,  800,  801.    Resolve  to 
disband  part  of  the  army, 
827.     Form  schemes  for 
flatting  rid  of  Cromwell, 
tb.    Vote  not  to  alter  the 
ftindamental  government, 
882.  Restore  eleven  mem 
bers  to  their  seats,  ib. 
Large  body  of  new  mem- 
bers admitted,  894.    Fa- 
vorable to  the  army,  ib. 
Resolution  of,  against  any 
further  addresses  to  the 
king,  885.    Lords  agree  to 
this    vote,  ib,    OMerva- 
tions  on  the  members  who 
fsat  on  the  trial  of  Charles, 
836.     Members    do    not 
ranch   exceed  one  hun 
dred,  846b    Retain  great 
part    of    the    executive 
government,  ib.    Charges 
of  injustice  against,  i&. 
Vote  for  their  own  dlsso- 
Intion,  846.    Give  offense 
to    the    republicans,   ib. 
Their  faults   aggravated 
by  Cromwell,  iS.     Ques- 
tion the  protector^s  au- 
thority, 34B.    Agree  with 
the  Lords,  on  tne  resto- 
ration, that  the  govern- 
ment ought  to  be  in  King, 
Lords,  and  Commons,  871. 
Pass  several  bills  of  im- 
portance, 878.    Prepare  a 
bill  for  restoring  minis- 
ters, 883.    Object  to  the 
scheme  of  Indaleence,  397. 
•Establish  two  Important 


principles  with  regard  to  Commonwealth, 
taxation,  402.  Appoint  a 
committee  to  inspect  ac- 
counts and  nominate  com- 
missioners, with  fhll  pow- 
ers of  inquiring  Into  pub- 
lic accounts,  408.  Extraor- 
dinary powers  of,  ib.  Im- 
portant privilege  of  right 


engage- 


of  Impeachment  estab- 
lished, 409.  Address  of, 
to  Charles  11.,  about  dis- 
banding the  army,  418. 
Not  unfriendly  to  the 
conrt,418.  The  court  loses 
the  confidence  of,  fft.  Tes- 


igaf 
ment  to  live  faith  ml  to 
the,  taken  with  great  re- 
luctance, 342. 

Companies,  chartered,  es- 
tablished in  evasion  of 
the  statute  of  monopo- 
lies, 245.    Revoked,  ib. 

Compositions   for   knight- 


hood, 844.    Taken  away, 

879. 
Comprehension,     bill     of, 
.  clause  proposed  in  the. 
*  for  changing  the  oaths  of 

supremacy  andallegianoe, 

rQected,6S8b 


tifV  their  sense  of  pnblic  Confession,  auricular.  60. 
grievances,  424    Strong- Con fesslons  extorted  by  tor^ 


ly  adverse  to  Fran<»  and 
popery,  i&.  Connection 
of  the  popular  party  with 
France,  496.  Many  lead- 
ers of  the  opposinon  re- 
ceive money  from  France, 
428.  Impeach  lord  Dan- 
by,  431.  Culpable  violence 
or  the,  483.  Deny  the 
right  of  the  bishops  to 
vote,  ib.f  4S£L  Remarks 
on  the  Jurisdiction  of, 
<&.,4SB.  Take  Thompson, 
Cann,   and    others,  into! 


ture  in  Scotland,  608. 

Confirmatio  chartamm,  sta- 
tute of,  181.  Cited  in  the 
case  of  Hampden,  247. 

Conformitv,  proclamation 
for,  bv  king  James  L,  178. 

,  bill  to  prevent  occa- 
sional, rejected  by  the 
Lords,  614. 

Connanght,  province  of,  in- 
fhmonsly  declared  forfeit- 
ed, 700.  Inquisition  held 
in  each  coau^of,  by  Straf- 
ford, 702. 


custody,  453.    Their  im- Consecration  of  churches, 

peachment  of  Fitzhanis,     868. 

and  their  right  to  impeach  Conspiracy  snpposed  to  be 


discussed,  454.  Its  dis- 
pute with,  and  resistance 
to,  the  Lords,  478-480.  Its 
proceedings  in  the  case 
of  Skinner  and  the  East 
India  Company,  480,  481. 
Its  proceeding^  in  the  case 
of  Shirley  anlT  Fagg,  4S2. 
Its  violent  dispute  with 
the  Lords,  488,  Its  exclu- 
sive rieht  as  to  money 
bills,  ib.  Its  originating 
power  of  taxation,  484.  Its 
state  from  the  earliest 
records,  489.  Its  numbers 
firom  Eidward  I.  to  Hen 
]rj  VIII.,  and  unequal  rep- 
resentation, <b.,  490.  Ac- 
cession of  its  members 
not  derived  firom  popular 
principle,  491.  Address  of, 
to  James  IL,  concerning 
nnqnalifled  otacers,  499. 
Its  augmented  authority, 
634.  Its  true  motive  for 
limiting  the  revenue,  635. 
Its  Jealousy  of  a  stand- 
ing army,  544.  Its  conduct 
with  regard  to  the  Irish 
forfeitures,  545,  546.  Spe- 
cial committee  to  Inquire 
into  the  miscarriages  of 
the  war  in  Ireland,  547. 
Power  of  the,  to  direct  a 
prosecution  by  the  attor- 
ney-general, for  offenses 
of  a  public  nature,  639. 


concerted  by  the  Jesuits 
atSt.Omer,441. 

to  levy  war  against  the 

king's  person,  may  'be 
given  in  evidence  as  an 
overt  act  of  treason,  678. 
Not  reconcilable  to  the 
Interpretation  of  the  stat- 
ute, to.  First  instance  of 
this  Interpretation,  ib. 
Confirmed  in  Hardlng'a 
case,  ib.  For  an  invasion 
from  Spain,  616. 

Constitution  of  England 
firom  Henry  VII.  to  Mary, 
chap,  i.,  7-40.  Under 
James  I.,  chap,  vi.,  167- 
818.  Under  Charles  I., 
chap,  vil.,  1625 -'29,  814- 
237;  chap.  vllL,  1689 -'40, 
289-275;  chap.  Ix.,  1640- 
'42,  876-808.  From  the 
commencement  of  the 
Civil  War  to  the  Restora- 
tion, chap.  X.,  806-37X 
From  the  Restoration  to 
the  death  of  Charles  IT., 
chape,  xl.,  xii.,  xlll.,  874- 
498.  From  the  accession 
of  James  II.  to  the  Revo- 
lution, chap,  xlv.,  494-584. 
Under  William  IlL,  chap. 
XV.,  685-573.  Under  qoeen 
Anne,  And  George  I.  and 
II.,  chap,  xvi.,  6S2-634^ 
Design  of  a  party  to 
change,  843.    Nothing  so 
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destrnctiTe  to,  u  the  ex- 
clusion of  the  electoral 
body  from  their  fran- 
chiites,  459.  OrlslDalt 
highly  aristocmtlcan  478. 
Improvements  in  the,  un- 
der William  III.,  610. 

Constitution,  forms  of  the 
English,  established  lu 
Ireland.  677. 

Constitntlonal  law,  impor- 
tant discQBsions  on  the, 
in  the  case  of  lord  Dauby, 
438. 

Constmctiye  treason,  first 
case  of,  578.  Confirmed 
in  Harding's  case,  ib,  lu 
great  latitade.  <6.,  65S. 
Confirmed  ana  rendered 
perpetual  by  36  and  57 
George  III.,  678. 

Consnbstantiation,  Lather's 
doctrine,  so  called,  61. 

Controversy  between  the 
episcopal  and  presbyteri- 
an  charches  of  Scotland, 
651,652. 

Conventicles,  act  against, 
398.    Its  severity,  ^ 

Convention  parliament,  the, 
proceedings  ot  875.  Dis- 
solved, 38&  Convention 
of  1688^  proceedings  of 
the,  519.  Qnestion  of  the 
best  and  safest  way  to 

1>reserve  the  religion  and 
aws  of  the  Icingaom,  620. 
Conference  between  the 
Lords  and  Commons,  681. 
House  of  Lords  give  way 
to  the  Commons,  623. 
Summary  of  its  proceed- 
ings, ib.  Its  impolicy  in 
n(H  extending  the  act  of 
toleration  to  the  catholics, 
558. 

Convents,  inferior,  sap- 
pressed,  62.  Evils  of  their 
indiscriminate  suppres- 
sion, 53,  64L  Excellence 
of  several  at  the  dissolu- 
tion, ib. 

Convocation  (houses  of),  to 
be  advised  with  in  eccle- 
siastical matters,  558. 

of  the  province  of  Can- 

terbanr,  Its  history,  610, 
611.  Commons  refer  to  it 
the  question  of  reforming 
the  liturgy,  611.  Its  aims 
to  assimilate  itself  to  the 
House  of  Commons,  ib. 
FinaHy  prorogued  in  1717, 
612. 

Cope  (Mr.),  his  measures  for 
ecclesiastical  reform  in 
the  House  of  Commons, 
151.  Committed  to  the 
Tower,  ib. 

Coronation  oath,  dispute  on 
its  meaning  and  constrnc-i 
tion,  899.  I 


Corporate  property,  more 
open  than  private  to  al- 
teration, 53. 

Corporation  act,  SS9.  Se- 
verely affects  the  presby- 
terian  party,  ib. 

Corporations,  informations 
brought  against  several, 
469.  Forfeiture  of  their 
charters,  ib.  Receive  new 
ones,  ib.  Freemen  of^  pri- 
mary fhinchise  attached 
to  the,  493.  Their  forfeit- 
ure and  re-grant  under  re- 
strictions. Id&  I9ew-mod- 
eling  of  the,  506.  Bill  for 
restoring  paj'tlcular  clause 
in,  581. 

Coshery,  custom  o^  in  Ire- 
land. 076, 682. 

Council  of  State,  under  the 
commonwealth,  consisted 
principally  of  presbyteri- 
ans,  867. 

Cour^  inns  of,  examined, 
concerning  religion,  85. 

of  supremacy,  commis* 

sion  for,  in  1683,  lia 

of  Charles  IL,  wicked 

and  artftil  policy  of^  t»  se- 
cure itself  Arom  suspicion 
of  popery,  457. 

Courts  of  law,  the  three,  un- 
der the  Plantagenets,  how 
constituted,  11. 

,inferior, under  the  Plan- 
tagenets, county  courts, 
hundred  courts,  manor 
courts,  their  influence.  11. 

of  Star-chamber,  origin 

and  powers  of,  87, 88.  {See 
Star-chamber.) 

,  ecclesiastical,  opposi- 
tion to  the,  124. 

Covenant,  solemn  league 
and,  negotiations  con- 
cerning the,  800.  Partic- 
ular account  of;  ib.  Want 
of  precision  in  the  lan- 
guage of;  310.  Imposed 
on  ail  civil  and  military 
officers,  ib.  Number  of 
the  clergy  ejected  by, 
among  whom  were  the 
most  learned  and  virtuous 
men  of  that  age,'  811. 
Burned  by  the  common 
hangman,  387. 

of  Scotland,  national, 

its  origin,  657. 

Covenanters  (Scotch),  heav- 
ily fined,  661. 

Coventry  (sir  John),  ont- 
rageous  assault  on,  418. 
and  note  *. 

Coverdale  (Miles),  his  trans- 
lation of  the  Bible,  57. 

Cowper  (William),  lord, 
made  chancellor.  590. 

Cox  (Richard),  bishop  of 
Ely,  defends  church  cer- 
emonies and  habits,  103, 


104.  EUzabeth*s  violence 
to,  127,  and  note  *. 

Coyne  and  livery,  or  cosher- 
ing and  bonaght,  barba- 
rous practice  ol;  682. 

Cranmer  (Thomas),  arch- 
bishop of  Canterbury, 
made  archbishop,  48.  Ac- 
tive in  Henry  VIII.*s  di- 
vorce, 49.  Induces  Henry 
VIIL  to  sanction  the  prin- 
ciples of  Lu  ther,  67.  Mar- 
riage of,  68.  CorapeDed 
to  separate  tnm  his  wife, 
ib.  Liberality  of,  to  the 
princess  Mary,  64  One 
of  the  principal  reformers 
of  the  English  church,  ib. 
His  character  variously 
depicted,  ib,  Disingenu- 
ousness  of  his  character, 
6&  Protest  of,  before  his 
consecration,  ib.  His  char- 
acter, 6&  His  moderation 
in  the  measures  of  reform, 
66.  Compliance  of,  with 
the  royal  supremacy,  ib. 
Some  church  ceremonies 
and  habits  retained  by,  ib. 

Crighton  and  Ogilvy,  their 
case,  660. 

Croke  (sir  George),  his  sen- 
tence for  Hampden  in  the 
cause  of  ship-money,  850. 

Cromwell  (earl  of  Essex), 
his  question  to  the  Judges 
respecting  condemnations 
for  treason.  25.  Himself 
the  first  victim  of  their 
o|iinion.  ib.  Causes  which 
led  to  his  execution,  ib. 
His  visitation  andsuppres- 
alon  of  the  monastic  or- 
ders, 51,  58.  Advises  the 
distnbution  of  nbbey 
lands,  etc,  to  promote  the 
Reformation,  64. 

(Oliver),  rising  power 

of,  814.  Continues  lieuten- 
ant-general, 317.  Histor- 
ical difficulties  in  the  con- 
duct of,  888.  Wavers  as  to 
the  settlement  of  the  na- 
tion, 336b  Victory  at  Wor- 
cester, i  ta  consequences  to, 

848.  Two  remarkable  con- 
versations of,  with  White- 
lock  and  others,  ib.,  343, 
844.  His  discourse  about 
taking  the  title  of  king, 
844  Policy  o^  ib.  As- 
sumes the  title  of  protect- 
or, 347.  Observations  on 
bis  ascent  to  power,  348. 
Calls  a  parliamen  t,  ib.  His 
authority  questioned,  ib. 
Dissolves  the  parliament, 

849.  Projectto  assassinate, 
860.  Divides  the  kingdom 
into  districts,  351.  Ap- 
points milttaiT  magis- 
trates, ibi    His  high  court 
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oriiut1ce,tb.,801  Bzecn- 
tioo8b7,<b.    SnmmoDS  a.        .      „^  ^^ 

pvlUment  in   IWG,  363.,Danby  ghoniM  Osbprae, 
Excludes    mbove    ninety     carl  of),  his  _  «dmlntetrar 


ninety 
members,  I'ft.  Aspires  to 
the  title  of  kioK,  ib. 
Bcbeme  foils  throng  op- 
position of  the  army,  3M. 
Abolishes  the  civil  power 
of  the  mjOor-gcocnlSj^ 
Refuses  the  crown,«&.  The 
charier  of  the  common 
wealth  under,  chanced 
to  the  "  Petition  and  Ad- 
vice,"  Uk  Particnlars  of 
that  measare,  36&  His  on- 
limited  power,  ib.  Oath 
of  alliance  taken  by 
membersof parliament,  ib. 
His  house  of  lords  de- 
scribed, 3IM.  Dissolves  the 
parliament,  ib.  His  great 
design  an  hereditary  suc- 
cession, ib.  Referred  to 
a  council  of  n  Ine,  ib.  Hie 
death  and  character,  and 
foreign  policy,  Ai,  867. 
Management  of  the  army, 
85a  tils  conquest  of  Ire- 
Und,TO& 
Cromwell     (Richard),  suc- 


"Dif^T  (John,  lord),  his 
speech  oonccming  Btnl- 
ford,S86. 


—     -..  — -. — .Digees  (sir  Dudley),  hlsoom- 

tion,  423.    His  virtues  as{    mTttai  to  the  Tower,  21«. 
a  rainlster.  40.    Marriage. Discontent  of  the  royalists, 
of  the  prince  of  Orange     8711. 
and  princess  Marv  owing 
to  his  influence,  <o.    Con- 
cerned in  the  king's  re- 
ceipt   of    money    Arom 
France,  40^    Cause  of  his 


Ihll  and  his  impeachment, 
481.  Argument  urged  in 
defence  of,  48S.  Ouestions 
arising  from  his  Impeach- 
ment, ib.,  488b  Intemper- 
ance of  the  proceedmgs 
against  him,  483.  Impor- 
tant discussion  in  the  case 
of,  ib.  Committed  to  the 
Tower,  ib.  Pleads  his  paz^ 
don,  ib. 

Darien  company,  the  busi- 
ness of  the,  (M8. 

Dauphin  (son  of  Louis 
XfV.),  efltoct  of  his  death 
on  the  French  snccesslon, 
OMw 

David  n.,  parliament  at 
Scone  under  him,  640. 


ceedshIsfiither,8B6.  Inez-  Dead,  prayenforthe.  in  the 
perience  otiAi    Noproof     first  litursy  of  Edward 
of  his  appointment  by  his     VI.,  00.    Omitted  on  iu 
father,  lb.     Gains  some    revisal,i(. 
fi-iendSfSOO.  Steadily  sup-  Deaths  of  the  dauphin  and 


Sorted  byPierpointandSt 
ohn,  <&.  Summons  a  par 
Ilament,  which  takes  the 
oath  of  allegiance  toAlm 
as  protector,  800.  Proceed- 
ings of  theparliament  un- 
der, 861.  Disappoints  the 
hopes  of  the  royalLste,  ib. 
Does  not  refhse  to  hear  the 
flgeuts  of  Charles  IL,  80a. 
Hopes  entertained  of  him, 
ib. 
.Crown  (ofllcera  of  the),  un- 
der the  Planti^nets,  vio- 
lence used  by,  10.  Juries 
influenced  by,  ib. 

of  England,  uncertain 

Bucoession  of  the,  between 
the  houses  of  Scotland  and 
Siiirolk,76,77,70,l«7.171. 

^—  and  parliament,  termi- 
nation of  the  contest  be- 
tween the,  682. 

,  the.  personal  authority 

ofl  its  diminution,  686, 627. 
Tne  reason  of  it,  627.  Of 
material  constliutional 
importance,  ib.,  629. 

Craclflz,  its  lawfblness  in 
the  Eilgllsh  churches  dis- 
cussed, 108.  Elizabeth's 
partiality  for  the,  ib. 

Cnstoms  on  woad  and  to- 
bacco,  cloths  and  wines. 
141.  Arbitrary,  imposed 
by  James  L,  1S8. 


dukes  of  Burgundy  and 
BerfT,0O6.  Effect  of  their 
deaths  on  the  French  sue 
cession,  ib. 

Debt  (public).  Its  amount  in 
1714. 002,  note  1.  Alarm  ez- 
citea  atits  magnitude,  683. 

De  Burgh,  or  Bnrke,  family 
of,  iu  Ireland,  fall  off  firom 
their  subjection  to  the 
crown,  681. 

Declaration  published  by  the 
army  for  the  settlement  of 
the  nation,  336.  In^iavnr 
of  a  compromise,  88&  Iu 
Ihvor  of  liberty  of  con- 
science, 890.  Of  Indul- 
gence, 41&  Opposed  by 
parliament,  420.  Of  rights, 
626. 

Denixatlon,  charters  of, 
granted  to  particular  per- 
sons, 679. 

Dependence  of  Irish  on  Bn- 
gilsh  parliament,  718. 

Derry,  noble  defense  of,  709. 

Desmond  (earl  of)i  attends 
the  Irish  parliament,  687. 
His  rebellion  in  1068,  and 
forfeiture  of  his  land?, 606. 
His  lands  parceled  out 
among  English  undertak- 
ers, fft. 

Difference  between  the 
Lords  and  Commons  on 
ihsHabeat  C!0f7tMbill,47& 


of  the  nation  with  the 
government  of  William 
IIL,023. 

of  the  nation  at  the  con- 
duct of  Charles  IL,  999, 
40a 

Discussions  between  the  two 
houses  of  parliament  on 
the  exclusion  of  the  r^- 
Icides    and    others,  87»- 

vn. 

Dispensation,  power  of,  pre- 
served after  the  Reforma- 
tion, 111. 

Dissensions  between  Lords 
and  Commons  of  rare  oc- 
currence, 478L 

Divinity,  study  of,  in  tlie 
seventeenth  centnir,  963^ 

Divorce  of  Henry  VI  Ii.  ttora. 
queen  Catherine,  historic- 
al account  of  its  rise,  prog- 
ress, and  effects,  44-^lSL 

Divorces,  Henry  VIIL'stwo, 
creating  an  uncertainty  in 
the  line  of  succession,  par- 
liament enable  the  Idng 
to  bequeath  the  kingdom 
by  his  will,  27. 

Dort,  synod  of,  king  James's 
conduct  to  the,  no, 

Douay  College,  intrigues  of 
the  priests  or^88. 

Downing  (sir  George),  prc»- 
viso  introdnced  bv.  Into 
the  subsidy  bill,  40i 

Dublin,  dtisens  of,  commit- 
ted to  prison  fbr  refusing 
to  fk-equent  the  proteatant 
chureh,  696. 

Dunkirk,  sale  of,  by  Charles 
II..  400.  Particulars  re- 
lating to  the  aale  o(  407, 
406. 

Durham,  county  and  city  of. 
right  of  election  granted 
to  the,  492. 

Dutch,  mortgaged  towns  re- 
stored to  the,  194.  Fleet 
insults  our  coasts,  407. 
Armies  mostly  composed 
of  catholics,  061. 


Ecclesiastical    oommisalon 

court,  117. 
courts,  commission  of 

1686  issued  by  James  IL, 

602. 
Eccleslastlcsoflreland,  their 

enormous  monopoly,  712. 
Bdgehlll,  battle  of;  804.    Its 

consequences  in  Ikvor  of 

Charles,  ib. 
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Bdwasd  I^  h1«  letter  to  the 
Jantlciaryoflrelandtgnnt- 
iDg  permission  to  some 
septs  to  live  uiidar  JSuglisb 
Isw  S80. 

li.  (king  of  Enffland), 

lei^islatore  estsblisned  by 
statate  oC^  ft,  sad  note  >. 

IV.  (king  of  SoffUnd), 

Attscbed  to  the  reformed 
rellgtoB,  09.  Alterations 
in  tbe  fiDgllsli  cborch  un- 
der, ift.  'flie  Beformstion 
in  bis  minority  eondocted 
witli  Tiolence  and  rapaci- 
ty, 6S.  Denies  tbe  priu- 
cess  Harr  enjoying  her 
own  religion.  Mi  Positive 
progress  of  tbe  Reforma- 
tion nnder/e?.  His  laws 
concerning  religion  re- 
enacted,  7s.  Dufersnces 
between  the  protestanta 
commenced  nnder,  101. 
His  death  prevented  the 
Oenevan  system  from 
spreading  in  tbe  Bngllsh 
church,  108. 

Effect  of  tbe  press,  464.  Be- 
stiictions  upon  U  in  tbe 
reign  of  Hennr  vni.,  4C9. 
Before  and  aner  the  Bes- 
toratioo,  ift.,  410. 

ejection  of  nonconformist 
clergy,  8M. 

Election,  rights  of,  489-408. 
Foar  dlflhrent  theories  re- 
latins  to  the.  492.  Their 
relative  merits  consider- 
ed, 403. 

Elections,  regnlated  by 
Elizabeth's  mlnisterB,  10& 
Debate  concerning,  ib. 
First  penalty  for  bribery 
in,  IML  Right  of  deter- 
mining, claimed  by  narlla- 
ment,  100.  tnterRrenoe 
of  James  I.  in,  1X8, 174. 

BlMtlve  Aranchiseln  ancient 
boroughs,  difflcnlt  to  de- 
termine by  what  class  of 
persons  it  was  possessed, 
49S.  Different  opinions 
regarding  the,  ih. 

Eliot  (sir  John),  bis  commit- 
tal to  the  Tower,  21«.  Com- 
mittal and  proceedings 
against,  280>242. 

EUxabeth  (queen  of  En- 
gland), population  of  the 
realm  under,  12.  Revision 
of  church  articles  nnder, 
C2.  Easily  re-establishes 
protestantism,  67.  Laws 
of,  respecting  catholics, 
chap.iu.,69-W.  Uerpopn- 
larity  and  protestant  feel- 
ings, 69.  Proceeds  slowly 
in  ner  religious  reform,  io. 
Her  council  and  parlia- 
roentgenerailyprotestant, 
ifr.,70.  Heractsof suprem- 


acy and  uniformity, ifr.,71. 
Oath  of  supremacy  to,  ex- 

Slatned,  ib.  Restraint  of 
toman  Catholic  worship 
in  her  tint  years,  <b.  Em- 
bassy to,  vom  Pius  IV.. 
TS.  Her  death  propheeiea 
by  the  Romanists,  tft.  Let- 
ters of  the  emperor  Fer- 
dinand to,  on  behalf  of  tbe 
English  catholics,  78,  74. 
Her  answer  against  them, 
74.  Circumstances  of  her 
reign  affected  her  conduct 
toward  them,  76.  The 
crown  settled  on  her  by 
act  8Sth  Henry  VIII.,  ib. 
Uncertainty  ofber  succes- 
sion. <ft.  Her  marriage  do- 
sired  by  the  nation,  77. 
Suitors  to  her,  tbe  arch- 
duke Charles,  and  Dudley 
earl  of  Leicester,  A.  Her 
unwillingness  to  marry, 
andcoquetrVfib.,  140.  Oo- 
jecta  to  tolerate  popery^ 
77.  Pressed  to  decide  on 
hersncoessor,<6k,146.  Pro- 
ceedings of,  against  lady 
Orey,  TO,  79.  Offended  by 
tbe  queen  of  8cota  bear- 
ing the  arms,  etc,  of 
England,  79.  Intrigues 
witn  the  malcontenu  of 
France  and  ScotMnd  to 
revenge  herself  on  Mary, 
ib.t  80.  Not  nnravornble 
to  her  auooession,  80. 
Courses  c»en  to^  after 
Mary's  abdication,  ib. 
Bull  of  excommunication 
and  deposition  published 
affainstnerbypo|iePlnsV., 
82.  Insurrections  against, 
81,  82.  Statutes  for  her 
security  against  the  pa- 
pists, 88.  Addressed  by 
the  puritans  against  the 
queen  of  Scots,  84.  Re- 
strains the  parliament's 
proceedings  against  her. 
tti,  149.  Inclined  and 
enconrased  to  proceed 
against  tne  papists,  84, 80. 
Her  declaration  for  uni- 
formity of  worship,  8ft.  On 
doubtnilterms  with  Spain. 
86.  Her  intention  to  avoid 
capital  penalties  on  ac- 
count of  religion,  87.  Pa- 
plsta  executed  on  her  stat- 
utes, tft.,  88.  Acknowl- 
edged queen  by  Campiao 
the  Jesuit,  ib.  Torture 
used  in  her  reign,  ift.  Per 
secutions  jpf,  procure  her 
to  be  publisbeaasatyrant, 
ib.  Lord  Baileigh'iB  de- 
fenses of;  89.  Commands 
tbe  torture  to  be  disused, 
90.  An  inquisition  made 
after   her   enemies,  and 


some   executed,  <ftw,   91. 
Her  assassination  contem- 

{»lated,  ib.  An  association 
brmed  to  defend  her  per- 
son, 92.  Her  affectation 
concerning  the  death  of 
queen  Mary,  98.  Number 
of  catholic  martyr's  nn- 
der, 96.  Her  laws  respect- 
ing protestant  non-con- 
formbts,  chap.  1  v.,  101-128. 
Her  policy  to  maintain  her 
ecclesiastical  power.  101. 
Protestanta  recalled  by 
her  accession,  102.  Differ- 
ence of  her  teneta  and  cer- 
emonies, 108.  Disapproves 
of  the  clergy  marrying,  ib. 
Orders  for  suppression  of 
propbesvinn*  114.  Sup- 
ported tne  Sottish  clergy, 
122.  Omitotosummon  par- 
liament for  five  years,  ib, 
Anxlons  for  the  good  gov* 
crnmeot  of  church  and 
state,  but  jealous  of  Inter- 
ference, 128.  Her  violence 
toward  bishop  Cox,  127. 
and  note  *.  Tyranny  of, 
toward  her  bishops,  i6., 
128.  View  of  her  civil  gov- 
ernment, chap,  v.,  188-160. 
Character  of^  her  admin- 
istration chiefly  religions, 
188.  Her  advantages  for 
acquiring  extensive  au« 
thorltv,  lb.,  184.  I'nwar- 
ranted  authority  of  some 
of  her  proclamations,  187. 

Sspositlon  to  adopt  mar- 
kl  law,  140.  Her  illegal 
commission  to  sir  Thomas 
Wilfbrd.th.  Did  not  as- 
sert arbitrary  taxation, 
141.  Her  singular  firngal- 
lly,  ib.  Borrowed  money 
by  privy  seals,  but  pmictn- 
ai  In  repayment.  142.  Dis- 
pute of,  with  tne  parlia- 
ment, on  her  marriage  and 
SQCcession,  and  the  com- 
mon prayer,  145-147.  In- 
stances of  her  interference 
and  anthority  over  her 
parliaments,  147-108.  Re- 
signed monopolies,  104. 
Compelled  to  solicit  sub- 
sidies of  her  later  parlia- 
mente,  ih.  Added  to  the 
members  of  tbe  House  of 
Commons,  100.  Her  mon- 
archy limited,  162,  168. 
Supposed  power  of  her 
crown,  168, 164.  Intended 
James  I.  for  her  success- 
or, 168.  Mutilation  ordered 
by  the  Star-chamber  dur- 
ing her  reign,  208.  Rea- 
sons for  establlBhing  the 
i>rotestant  religion  In  Ire- 
and  in  the  reign  of.  689. 
iBmpson  (sir  Richard),  and 
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Edmand  Dudley,  provti- 
tateinstramentsof  the  av- 
iirico  of  H«nry  VII.,  16. 
Pat  to  dentb  on  a  Mro- 
loos  charge  of  high  trea- 
son, 17. 

Sngland,  state  of  religion  In, 
at  the  beginning  of  the 
16th  centarr,  42.  Prepa- 
rations in,  for  a  reforma- 
tion of  the  cborch,  ib.,  43. 
Means  of  its  emancipation 
firom  the  papal  power,  49, 
60.  Foreign  politics  of, 
nnder  James  I.,  189. 

,  view  of,  previous  to  the 

long  parliament,  870-870. 
Divided  Into  districts  bv 
Cromwell,  861.  State  of, 
since  the  revolution  in 
16S8,  compared  with  its 
condition  nnder  the  Stu- 
arts, 634    Its  danger  of 

*  becoming  a  province  to 
France,  IS41. 

,    New,     proclamation 

against  emigration  to,  262. 

English  nation,  unwilling- 
ness pf  the,  to  force  the 
reluctance  of  their  sover- 
eign, 44&  English  settlers 
in  Ireland,  their  degener- 
acy, 680.  Settlements  of, 
in  Munster,  Ulster,  and 
other  parts,  686,  697.    In- 

'  Justice  attending  them, 
698. 

Episcopacy,  House  of  Com- 
mons opposed  to,  122.  Di- 
vine right  of,  maiutaiued, 
286.  Moderation  of,  ae- 
signed,883.  Bill  for  abol- 
ishing, 809.  Revived  In 
Scotland,  661.  Jurisdic- 
tion of  the  bishops  unlim- 
ited, ib. 

Episcopal  discipline  revives 
with  the  monarchy,  384. 

Episcopalians  headed  by  Sel- 
den,  884. 

BmdttUm  qfa  ChrisHtm  Jfoi  ^ 
1640,  reformed  doctrineD 
contained  in,  by  authority 
of  Henry  VIII.,  67. 

Escheats,  frauds  of,  nnder 
Henry  VIL,  16.  Act  for 
amending,  17. 

Essex  (county  of),  extent  of 
royal  forests  In,  246. 

Essex  (Robert  Devereux, 
earl  of)t  raises  the  siege 
of  Gloucester,  308.  Sus- 
pected of  being  reluctant 
to  complete  the  triumph 
of  the  parliament,  816. 

Estates,  the  convention  of, 
turned  into  a  parliament^ 
607.  Forfeited  i  n  Ireland, 
allotted  to  those  who 
would  aid  in  reducing 
the  Island  to  obedience, 
706. 


Bt  eatera  oath  Imposed  on 
the  clergy,  887. 

Europe,  absolute  sovereigns 
oU  in  the  sixteenth  centu- 
ry, 164. 

Exchequer,  covtof,  trial  In, 
on  the  king*s  prerogative 
of  Imposing  anties,  181. 
Cause  of  ship-money  tried 
In  the  court  of,  847,  848. 
Court  of,  an  Intermedi- 
ate tribunal  between  the 
king's  bench  and  parlia- 
ment, 479. 

Excise  on  liquor,  first  Impo- 
sition of,  in  England,  816. 
Granted  in  lien  of  mlllta- 
tary  tenures,  380.  Prerog- 
ative of  the  crown  reduced 
by  the,  ib.     • 

Exclusion  of  the  duke  of 
York  proposed  and  dis- 
cussed, 448^446.  Of  place- 
men and  pensioners  from 
parliament,  670i 

Exeter,  blsbopricof,  despoil- 
ed in  the  Reformation,  64. 

Kx  o/fMo  oath.  In  the  hish 
commission  conrt,l  18.  At- 
tacked In  the  House  of 
Commons,  183. 

Expulsion,  right  oil  claimed 
by  parliament,  lOQi 

P. 

Factions  at  Oxford,  818. 

Fairfax  (sir  Thomas),  and 
Oliver  Cromwell,  superi- 
ority of  their  abilities  for 
war,  317. 

Pel  ton  ( ),  executed  for 

llxing  the  pope's  bull  on 
the  bishop  of  London's  pal- 
ace, 88. 

Fen  wick  (sir  John),  strong 
opposition  to  his  attainder 
In  parliament,  610.  His 
Imprudent  yot  true  dis- 
closure, ib. 

Ferdinand  (emperor  of  Ger- 
many), writes  to  Elizabeth 
on  behalf  of  the  English 
catholics,  73.  His  liberal 
religious  policy,  74. 

Ferrers  (George),  his  illegal 
arrest,  167. 

Festivals  in  the  church  of 
England,  886. 

Feudal  rights  perverted  un- 
der Henry  VIL,  16.  Sys- 
tem In  Scotland,  Introduc- 
tion of,  644.  Remarks  on 
the  probable  cause  of  Its 
decline.  648, 660. 

Filmer  (sir  Robert),  remarks 
on  his  scheme  of  govern- 
ment, 466. 

Finch  (Heneage),  chief-Jus- 
tice of  the  common  pleas, 
adviser  of  ship -money,' 
946. 


Finest  statute  of,  mlsmider- 
stood,  15t  41,  note. 

Fire  of  London,  419.  Advke 
to  Charles  on  the,  ib.  Pa- 
pists suspected;  tb. 

Fisher  (John,  bishop  of 
RochestM'),  his  defense  of 
theclenEyt46.  Beheaded 
for  denying  Ibe  ecdedas- 
tlcal  supremacy,  M^ 

Fltzharrls  (Edward),  his  hn- 
peachment,  454.  Consti- 
tutional question  on,  db- 
cnssed,  ib.,  456. 

Fltzstephen,  his  conqnesU 
in  Ireland,  676. 

Flanders,  books  of  the  re- 
formed religion  printed  in, 
67,68. 

Fleetwood  (lientenant-gen- 
eral  Charles),  opposes 
Cromwell's  assuming  the 
title  of  king,  854.  Tbe  ti- 
tle of  lord-generml,  with 
power  over  all  commis- 
sions, proposed  to  be  cod- 
ferrea  cm,  90Il  His  char- 
acter, 864. 

Fleming  (Thomas),  chief 
baron  of  the  exdieqner, 
his  speech  on  the  king's 
power,  18S. 

Floyd  (Mr.),  violent  pro- 
ceedings of  the  parlia- 
ment against,  800^  9f4L 
The  inuunous  case  of; 
condnct  of  the  Commons 
in,  658. 

Forbes  (sir  David),  lined  by 
the  Star-chamber,  854. 

Fbrest  laws,  enforoement 
and  oppression  ot,  nnder 
Charles  L,  844,  MS,  and 
nolo  *.  Extent  of  forests 
fixed  by  act  of  parliament, 
879.  p 

Forfeiture  of  the  charter  of 
London,  468.  Observa- 
tions on  the  proceedings 
on,ib. 

Fertescne  (sir  John),  qnes- 
tion  of  his  election,  178, 
174. 

Fostering,  Irish  custom 
of,  680.  Severe  penalty 
against.  C88.  ^ 

Fox  (Eoward,  bishop  of 
Hereford),  excites  Wolsey 
to  reform  the  monaster- 
ies, 6a 

(right  honorable  C.  J.), 

his  doubt  whether  James 
IL  aimed  at  sAbverting 
the  protestant  establish- 
ment examined,  486, 487. 

France,  its  government,  des- 
potic when  compared  with 
that  of  England,  163.  Pnb- 
lic  misery  of,  6861 

Franchise,  elective,  tak»*n 
away  firom  the  catholics 
of  Ireland,  TIL 
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Frankfort,  divirioos  of  the 
protestanta  at,  102. 

Freeholder,  privUeses  of  the 
English,  261.  Under  the 
Saxons,  boaod  to  defend 
the  nation,  290. 

French  gOTernroeot,  moder- 
ation of  the,  at  the  treaty 
of  Aix-la-Chapelle.  629. 

Fresh  tererltiea  against  dia- 
0enters,417. 

Fuller  (Mr.),  imprisonment 
of^  by  the  Atar- chamber, 
200.  ^^ 

O. 

Gardiner  (Stephen,  bishop 
of  Winchester),  a  support- 
er of  the  popish  party,  58. 
In  disgrace  at  the  deaih 

of  Henry  Vin.,i&. 

Garra  way  and  Lee  take  mon- 
ey from  the  court  for  soft- 
en log  votes,  424. 

Garrisons,  ancient  military, 
force  kept  in,  296. 

Gauden  (Dr.  John),  the  sap- 
posed  author  of  Icon  Ba- 
silike,  840. 

Gavelkind,  tenure  of  Irish, 
explained,  C74.  Deter- 
mined to  be  void,  096. 

Gentry,  or  land-owners,  un- 
der the  Plantagenets,  wl  ih- 
out  any  excuislve  privi- 
lege, 10.  Disordered  state 
of.  under  Henry  YI.  and 
Edward  IV.,  18.  Of  the 
north  of  England,  their 
turbulent  spirit,  88.  Re- 
pressed by  Henry  VIII. 
andthe  court  ofStar-cham- 
ber,  39.  Why  inclined  to 
the  Reformation,  49.  Of 
England,  became  greatun- 
der  the  Tudo^s,  aeriving 
their  estates  from  the  sup- 
pressed monasteriesL  66. 

GaoBOB  L  (king  of  England), 
his  accession  to  the  crown, 
001.  Chooses  a  whig  min- 
istry, 602.  Great  disaffec- 
tion in  the  kingdom,  60S. 
Causes  of  his  unpopulari- 
ty, 609.  Incapableof sneak- 
ing English,  trustea  his 
ministers  with  the  man- 
acement  of  the  kingdom, 
027. 

and  (9eorge  IL  (kings 

of  England),  their  person- 
al autnority  at  the  lowest 
point,  629. 

Geraldlnes,  fiunily  of  the,  re- 
stored, 687. 

Gerard  (Mr.),  executed  for 
plotting  to  kill  Cromwell, 

Germanv,  less  prepared  for 
a  religions  reformation 
than  England,  42l  Books 
of  the  reformed  religion 


printed  in,  o7.  Celibacy 
of  priests  rctJected  by  the 
protestants  of;  62.  Troops 
of,  sent  to  auell  commo- 
tions, 63,  ana  twU  *.  War 
with.  Commons*  grant  for, 
in  1621,208. 

Gertrnydenburg,  confer- 
ences broken  off  and  re- 
newed at,  602. 

Glamorgan  (Edward  Somer- 
set, earl  of),  discovery  of  a 
secret  treaty  between  him 
and  the  Irish  catholics, 
821.  Certain  tv  of,  con- 
firmed by  Dr.  Birch,  822. 

Godfrey  (sir  Edmonabury), 
his  very  extraordinaiy 
death,  441.  Not  satisfac- 
torily accounted  for,  442, 
and  noU  *. 

(Sodolphiu  (Sidney,  earl  of)i 
preaervea  a  aecret  connec- 
tion with  the  court  of 
James,  698.  His  partiality 
to  the  Stuart  cause  sus- 
pected, tb. 

Godsto  w  nunneryi  n  terceded 
for  at  the  dissolution,  68. 

Gold  coin,  Dutch  merchants 
lined  for  exporting,  194. 

Goodwin  (sir  Francis),  ques- 
tion- of  his  election,  173, 
174. 

Gossipred,  severe  penalty 
against.  682. 

Government  of  England,  an- 
cient form  o^  a  limited 
monarchy,  162,  163.  Er- 
roneously asserted  to  have 
been  absolute,  tft.  Consul- 
tations against  the,  of 
Charles  II.  begin  to  be 
held,  459.  Difficult  prob- 
lem in  the  practical  sci- 
ence of,  618.  Always  a 
monarchy  limited  by  law, 
624.  Its  predominating 
character  anstocratical,  ih. 
New  and  revolutionarv  re- 
marks on  a,  680.  Studious 
to  promote  distinguished 
men,  616,  Locke  and  Mon- 
tesquieu, authority  of  their 
names  on  that  subject,  616. 
Executive,  not  deprlvedof 
so  much  powerby  the  Rev- 
olution as  is  generally  sup- 
posed, 62&  Arbitrary,  of 
Scotland,  669. 

Government,  Irish,  its  xeal 
for  the  reformation  of 
abuse%  682.  Of  Ireland, 
benevolent  scheme  in  the, 
696. 

Governors  of  districts  in 
Scotland  take  the  title  of 
earls,  644. 

Gowrie  (earl  oO«  and  his 
brother,  executed  for  con 
spiracy,  660,  and  noU  >. 

Graham  and  Burton,  solicit 
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ors  to  the  treasury,  com- 
mitted to  the  Tower  by  the 
council,  and  afterward  put 
in  custody  of  the  sergeant 
by  the  Commons,  689. 

Granville  (lord),  favorite 
minister  of  George  IL,  628L 
Bickeriuff  betpreen  him 
and  the  relhams,  f6.,  629. 

Gregory  ZIIL,  his  explana- 
tion of  the  bull  of  Pins  V., 
88. 

Grey  0<idy  Catherine),  pre- 
aumptive  heiresst  o  the  En- 
glish throne  at  the  begin- 
nins  of  Elizabeth's  reign, 
T6,  146.  Proceedings  of 
the  queen  against  her,  78. 
79.  Her  party  deprived  of 
Inflaenoe  by  their  ignoble 
connections,  79.  Legiti- 
macy of  her  marriage  and 
Issue,  170.  Present  repre- 
sentative of  this  claim,  ib. 

(Letmard,  lord -deputy 

of  Ireland),  defeats  the 
Irish,  687. 

6Bir  Arthur),  his  severi- 
ty in  the  government  of 
Ireland,692. 

Griudal  (Edmund,  archbish- 
op of  Cantei^bury),  proee- 
cntes  the  puritans,  118. 
Tolerates  their  meetings 
called  *'  prophesy  ings,** 
llOL  His  consequent  se- 
questration, 116. 

Gunpowder  Plot,  probable 
conspirators  in  the,  280. 

H. 

UdXitM  Coipua,  trial  on  the 
right  of.  219,  220,  289,  24a 
Act  of,  first  sent  up  to  the 
Lord8,424.  Passed,  476.  No 
new  principle  introduced 
by  it,  Ai.  Power  of  the 
court  of  common  pleas  to 
issue  writs  of,  476.  Par- 
ticulars of  the,  <^.,  477.  Its 
effectual  remedies,  i6.,  478. 

Hale  (sir  Matthew),  and  oth- 
er Judges,  decide  on  the 
illegality  of  fining  Juries, 
478.  His  timid  Judgment 
in  cases  of  treason.  690. 

Hales  (John),  his  defense  of 
lady  Catherine  Grey,  79. 
His  character  and  Treaiim 
on  &Aism,  267, 268. 

(sir  Edward),  case  of; 

602. 

Haliflix  (George  Seville, 
marquis  of),  tfeclaration 
of  rights,  prcaented  by,  to 
the  prince  of  Orange,  626. 
Retires  ftt>m  power,  681. 

Hall  (Arthur),  proceedings 
of  parliament  against,  160. 
Famous  case  of.  the  first 
precedent  of  the  0<Mn- 
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moDS  pnniBhlng  ooe  of 
their  own  membere,  190. 

Hall  (Edward),  his  CAnmiele 
contains  the  best  acconnt 
of  the  events  of  the  reiffo 
of  Henry  VIII.,  18,  noU*. 

Hamilton  (James,  duke  of), 
engagedjn  the  interest  of 
the  Pretender,  600.  Killed 
in  a  duel,  ib, 

Hampden  (John),  lerj  on. 
for  ship-money,  84T,  and 
note  K  Trial  of,  for  reAis- 
ing  payment,  847-S0O. 

Hampton  Court,  conference 
with  the  puritans,  ITS. 

Hanover,  settlement  of  the 
crown  on  the  house  of, 
009L  Limitations  of  the 
prerogative  contained  in 
iL  ib.  Remarkable  cause 
of  the  fourth  remedial  ar- 
ticle, 06& 

.  the  house  ol^  spoken  of 

with  contempt,  oOl.  Ac- 
quires the  duchies  of  Bre- 
men and  Verden  in  1710, 
009,  and  note*. 

Hanoverian  succession  In 
danger  fh>m  the  ministry 
of  queen  Anne,  601. 

Harcourt  (Sigion,  lord  Chan- 
cellor), engaged  in  the  in- 
terest of  the  Pretender, 
600. 

Harding's  case,  coiistructive 
treason  in,  678. 

Hardwicke  (lord  chief-Jus- 
tice), his  arguments  in 
opposing  a  bin  to  prevent 
smuggling.  625. 

^arle V  (sir lcobert,)puritan 
spoliations  of,  290,  and 
noie^. 

Halton  (sir  Christopher),  his 
lenity  toward  papists,  99. 
An  enemy  to  the  puritans, 
117.  His  spoliation  of 
church  property,  187.  At- 
tempt to  assassinate,  189. 
His  forest  amercement. 

Heath  (Robert),  attorney- 
general,  his  speech  on  the 
case  of  habeas  corpus,  820. 
Denies  the  criminal  Jnriif- 
dlction  of  parliament,  840. 

Henrietta  Maria  (queen  of 
Charles  I.),  conditions  of 
her  marriage  with  him 
288.  Sent  from  Bnglaud 
with  the  crown  Jewels,  800. 
Charles  L*s  strange  prom- 
ise not  to  make  any  peace 
without*  her  mediation, 
806.  Impeachment  of,  for 
high  treason,  the  most 
odions  act  of  the  long  par- 
liament, ib.  Her  con- 
duct, 818.  And  advice  to 
Charles,  ib.  Writes  sev- 
eral imperious  letters  to 
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the  king.  819.  Forbids 
him  to  think  of  escapin 
820.  Ill  conduct  of. 
Abandons  all  regard  to 
English  interest,  fS.  Plan 
formed  by,  to  deliver  Jer- 
sey up  to  France,  ib.  Pow- 
er given  her  by  the  king 
to  treat  with  the  catholics, 
881. 

Hbmbt  n.  (king  of  En- 
gland), institutes  itinera 
ant  Justices,  11.  Invasion 
of  Ireland  by,  676b 

VI.,  clerical  law  im- 
proved under,  48. 

—  VU.  (king  of  England), 
state  of  the  kingoom  at 
his  accession,  18.  Parlia- 
ment called  by,  not  a  ser- 
vile one,  ib.  Proceedings 
for  securing  the  crown  to 
his  posterity,  <5.  His  mar- 
riage, and  vigilance  in 
cuaraing  the  crown,  made 
his  reigu  reputable  but 
not  tranquil,  18.  Statute 
of  thft  lltn  oil  concerning 
the  duty  of  allegiance,  ib. 
Bid  not  much  increase  the 
power  of  the  crown,  14. 
Laws  enacted  b/,  over- 
rated by  lord  Bacon,  ib. 
His  mode  of  taxation,  16. 
Subsidies  being  unpopu- 
lar, he  has  recourse  to 
benevolence,  ib.  And  to 
amercements  and  forfeit- 
ures, 16.  Made  a  profit  of 
all  offices,  even  bishop- 
rics, 17.  Wealth  amassed 
by  him  soon  dissipated 
by  his  son,  ib.  Council 
court  formed  by,  existing 
at  the  fall  of  Wolsey.  88. 
Not  that  of  Star-chamher, 
nor  maintainable  by  his 
act,  89,  nots  I*.  His  fotal 
suspicion,  40ir  Enacts  the 
branding  of  clerks  con- 
victed of  felony,  48.  Prob- 
able policy  ot  in  the  mar- 
riage of  Henry  VIIL,  44. 
Low  point  of  his  authori- 
ty over  Ireland,  684  Con- 
fined to  the  four  counties 
of  the  English  pale,  ib. 

—  VIIL,  his  foreign  poli- 
cy, 17.  His  profVinon  and 
love  of  magnificence,  ib. 
Acts  passed  i)y,  to  concil- 
iate the  discontents  ex- 
cited by  his  fftther,  ib. 
Extensive  subsidies  de- 
manded of  parliament  by 
him,  ib.  Exaction  by 
miscalled  lienevolence,  in 
1686,  18,  19.  InsUnce  of 
his  ferocity  of  temper,  88, 
84,  88, 86.  Reflections  on 
his  government  and  char- 
acter, 88.    Did  not  concil- 


latehis  peopled  affectioBs^ 
ib.  Was  open  and  gener- 
ous, but  his  foreign  pol- 
itics not  sagacious,  ib. 
Memory  revered  on  ac- 
ojunt  of  the  Reformation, 
ib.  Was  unifonnty  siio> 
cessftal  in  his  wars,  A. 
Suppresses  the  turtraleiioe 
of  the  northern  oobillty, 
etc,  39.  Star-chamber  in 
ftill  power  under,  SSl  note 
>•.  ¥1erc^od  lavish  ef- 
fects of  his  waym-ard  hu- 
mor, 40.  Rdigioos  con- 
tests the  chief  support  of 
hisanthoritv,^.  Lollarda 
bnmed  under,  42L  Con- 
troversial answer  to  La- 
ther, 44.  Ability  of;  Ibr 
religious  dispute,  ib.,  asle 
*.  Apparent  attachment 
of,  to  the  Romish  church, 
44.  His  marriage,  ana 
aversion  to  Catherine  of 
Aragon,  4&  Time  of  his 
roairiagie  with  Anne  Bo- 
leyn,  4&  Throws  off  Ua 
authority  on  receiving 
the  papal  sentence,  4£ 
His  previous  measures 
preparatory  to  doing  so, 
47.  Takes  away  the  flrsl- 
f^nits  from  Rone,  ib.  Be- 
comes supreme  head  of 
the  Snglish  church,  4S. 
Delays  his  separation  firora 
queen  Catherine,  l^om  the 
temper  of  the  nation,  49. 
Proceeds  in  the  Reforma- 
tion fi'om  poller  and  dis- 
position. 49.  llie  historr 
of  his  time  written  with 
partiality,  Oi.  note  K  His 
alienation  of  their  lands 
beneficial  to  England,  63L 
Should  have  diverted  rath- 
er than  have  confiscated 
their  revenues.  «b.  Donbt- 
fhl  state  of  his  reilgiooa 
doctrines,  and  his  incaii> 
sistent  cruelty  in  conse- 
quence, 66, 57.  Sandioiis 
tne  principles  of  Lather, 
67.  Bad  poli^  of  his  per- 
secutions, ib.  Prohibits 
the  reading  of  TindaTfe 
Bible,  ib.  State  of  relig- 
ion at  his  death.  68.  His 
law  on  the  celibacy  of 

ftrieats,  69.  His  provis- 
ons  for  the  snccessloii  to 
the  crown,  76.  Supports 
the  Commons  in  their  ex- 
emption fhHn  arrefet,  167. 
His  will  diqxjslng  of  the 
succession,  169.  Doubt 
concerning  the  signature 
of  it,  ib.  Account  of  his 
death,  and  of  that  inatni- 
ment,  ib.  Disregarded  on 
the  accession  of  Jtaam, 
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171.  Institatlon  of  the 
conncil  of  the  north  by, 
268. 

Henry  (prince  of  Wales,  son 
of  James  I.},  his  death, 
snspicion  concerning  it, 
202.  Design  of  marrying 
him  to  the  infanta,  2(>8w 

Herbert  (chief- Jostlce),  his 
Judgment  in  the  case  of 
sir  Edward  Hales,  601. 
Bemarks  on  bis  decision, 
ib. 

Hertford  (Edward  Seymoar, 
earl  of),  his  private  mar- 
riage with  lady  Grey,  7& 
Imprisonment,  i6.  In- 
qairr  into  the  legitimacy 
of  his  issue,  171. 

Hexham  Abbey  interceded 
for  at  the  dissolntlon,  64. 

Heylin  (Br.  Peter),  his  con- 
dnct  toward  Prynne,  266l 

High  commission,  court  of^ 
1583.  Its  powerful  nature, 
117.  Act  for  abolistilng 
the,  278. 

Hieh  and  low  churchmen, 
tneir  origin  and  descrip> 
tioD,  609,  note  •,009,610. 

Hia&iovuutiXf  volume  of  in- 
vectives so  called,  266. 

Hoadley  (Bei\|amln,  bishop 
of  Bangor),  attacked  by 
the  convocation,  612.  His 
prindplos,  it, 

Holland  (Henry  Rich,  earl 
of),  chief-Justice  in  eyre, 
244.  Joins  the  king  at  Ox- 
ford, 807.  Is  badly  re- 
ceived, tft.  Returns  to  the 
parliament.  80& 

,  war  with,  great  ex- 

fenseofthe,4il.    Charles 
I.  receives  Itirge   sums 
from  France  during  the, 
416.    Infamvofthe,41& 
Holies  (Denzil),  committal 
and  proceedings  against, 

Holllnnhed  (Raphael),  his 
description  of  the  misera- 
ble state  of  Ireland,  692. 

Mollis  (lord),  sincerely  pa- 
triotic in  his  clandestine 
intercourse  with  France, 
426. 

Holt  (chief- Jastioe),  his 
opinion  concerning  the 
power  of  the  Commons 
to  commit,  640. 

Homilies,  duty  of  non-re- 
sistance maintained  In 
the,  284. 

Hooker  (Richard),  excel- 
lence of  his  BeeUtiattieal 
PUWi,  19^  126w  Character 
and  force  of  his  argument, 

129.  Relative  perfection 
of  the  various  books,  i5., 

130.  Imperfections  oi;  180. 
Justness  and  liberality  of,  j 


in  his  views  of  govern- 
ment,  ib.  Interpolations 
in  the  posthumous  books 
considered.  131.  His  view 
of  the  national  oonstitn- 
tion  and  monarchy,  ib. 
Dangerous  view  of  the 
connection  of  church  and 
state,  <6. 

Hopes  of  the  presbyterians 
from  Charles  II.,  888. 

Howard  (Catherine),  her 
execntion.  27. 

(sir  Robert),  and  sir  R. 

Temple,  become  place- 
men. 484. 

(lord,  of  Sscrick),  his 

perfidy  caused  the  deaths 
of  Russell  and  Essex,  460. 

Hume  (David),  his  account 
of  Glamorgan's  commis- 
sion, 822: 

Hun  (Richard),  effects  of  his 
death,  48. 

Huntingdon  (George  Has- 
Ungs.  earl  of),  his  title  to 
the  Jsnglish  crown.  167. 

Hutchinson  (colonel),  died 
in  confinement,  400. 

Hyde  (sir  Nicholas,  chief- 
Justice),  his  speech  on 
the  trial  of  habeas  corpus, 
221. 

and  Keeling  (chief-Jus- 
tices), exercise  a  pretended 
power  with  regard  to  Ju- 
ries, 472. 

I. 

Icon  Basillkd,  account  ot 
340. 

Images,  destruction  of,  un- 
der Edward  VL,  60. 

Impeachment,  parliamenta- 
ry character  and  instances 
of,  204,  212.  Question  on 
the  king's  right  ofpardon 
in  cases  of;  484.  Decided 
by  the  act  of  settlement 
against  the  king's  right, 
430w  Abatement  of,  by 
dissolution  of  parliament, 
487,  488.  Decided  in  the 
case  of  Hastings,  440.  Of 
Commons  for  treason, 
constitutional,  t5.,  466. 

Impoeitions  on  merchan- 
dise without  consent  of 
parliament,  ISl,  182.    Ar- 

Sment  on,  182  - 184. 
^ain  disputed  in  the 
House  of  Commons,  198. 
Impressment,  statute  re- 
straining, 2Sa 
Imprisonment,  Illegal,  ban- 
idied  ft-om  the  English 
constitution,    186.     Tla- 

Srant  instances  of^nnder 
llzabeth,  186<16&    Re- 
monstrances of  the  Judges 


against,  66. 
IncTdf 


dent     (transaction     in 


Scotland  so  called),  alarm 
excited  by  the,  292. 

Inclosnres,  rebellion  con- 
cerning, 68. 

Independence  of  Judges,  671 . 
This  important  provision 
owing  to  th«  act  of  settle- 
ment, ib. 

Independent  party  (the), 
their  first  great  victory  the 
self-denying  ordinance, 
817.  New  model  of  the 
army,  ib.  First  bring  for- 
ward principles  of  tolera- 

'  tlon,82eL 

Independents,  liability  of 

•  the,  to  severe  laws,  125. 
Origin  of  the  name.  ib. 
Emigrate  to  Holland,  ib. 
And  to  America,  262. 

Innes,  father,  the  biogra- 
pher of  James  II.,  extract 
hom,  606. 

ItuUttMon  cf  a  Christian 
Man,  1637,  reformed  doc- 
trines contained  in,  by  au- 
thority of  Henry  VIIL.  67. 

Insurgents  in  the  rebellion 
of  1641,  their  success,  704. 
Claim  the  re -establish- 
ment of  the  catholic  re- 
ligion, ib. 

Insurrections  on  account 
of  forced  loans,  19.  On 
the  king's  supremacy,  24. 
Concerning  inclosnres,  68. 

Intrigues  of  Charles  II.  with 
France,  411. 

Ireland,  mismanagement  of 
the  affairs  of;  681.  An- 
cient state  of;  672.  Neces- 
sity of  understanding  the 
state  of  society  at  tho 
time  of  Henrv  II. 's  inva- 
sion, ib.  Its  division,  673. 
King  of,  how  chosen,  ib. 
Its  chieftains,  ib.  Rude 
state  of  society  there,  674^ 
State  of  the  clergy  in,  676w 
Ancient  government  of; 
nearly  artstocratical,  ib. 
Its  reduction  by  Henry  11., 
676.  Its  greatest  part  di- 
vided among  ten  tEngUsh 
fsmillee,  677.  Tbenatlvea 
of;  expelled,  ih.  English 
laws  established  in,  ib. 
Natives  of;  claim  protec- 
tion (h>m  the  throne,  679. 
Its  disorderly  state,  680. 
Miseries  of  the  natives, 
682.  Its  hostility  to  the 
government,  688.  Its 
northern  provinces,  and 
part  of  the  southern,  lost 
to  the  crown  of  England, 
ib.^  684.  Its  conduct  dur- 
ing the  contest  between 
the  houses  of  York  and 
Lancaster,  685.  Royal 
authority  over  it  revives 
under  Henry  VIIL,  687. 
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lUiBed  to  the  digiiitj  of  a 
kiDsdom,  ib.     Slectfoos 
declared  Illegal   in,  093. 
Rising  of  the  people  to 
restore  the  catholic  wor- 
ship, <HM.   Priests  ordered 
to  quit,  600.    English  laws 
established     throaghoat,' 
ib.    Scheme  for  perfectinr, 
ItsooDqiiest,69a.  Edmnnaj 
Spenser,  his  account  of 
the  state  of  Ireland,  Hk 
ConstitntioD  of  its  parlia- 
ment, fS&9.    Its  voluntary 
contribution   for   certain 
graces,  TOO.    Free  trade  to 
be  admitted,  ib.    Rebell 
ion  of  1640, 703.    Its  mls- 

Sovemment  at  all  times, 
^.  Its  ft«sh  partition,  70S. 
Declaration  for  its  settle- 
ment by  Charles  II..  ib. 
Differout  parties  in,  their 
various  Claims,  ifr.,  706. 
Declaration  not  satisfac- 
tory, 706.  Complaints  of 
the  Irish,  i6.  Natural  bias 
of  Charles  IL  to  the  re- 
ligion of,  ib.  Unpopular 
Ity  of  the  Duke  of  Ormond 
with  the  Irish  catholics, 
70S.  Lord  Berkeley's  ad- 
ministration in  1670,  ib. 
The  civil  offices  of;  filled 
with  catholics  in  the  reign 
of  James  II.,  ib.  Civil 
war  of,  in  1689,  ib.  Treaty 
of  Limerick,  709.  Oath  of 
supremacy  imposed  on 
the  parliament  of,  711. 
Three  nations  and  their 
religions  in,  tb.,  71S.  Its 
dependence  on  the  En- 
glish parliament,  718, 714. 
Rising  spirit  of  independ- 
ence in,  714,715.  Jealonsy 
and  discontent  of  the  na- 
tives of;  against  the  Bn- 
glish  government,  71S. 
ih  agents  for  the  settle 
ment  of  Ireland  disgust 
Charles  IL,  706, 707. 

catholics,  penal  laws 

against,  710. 

forfeitures    resnmed, 

045,546. 

lords  surrender  their 

estates  to  the  crown.  695. 

natives,  origin  of  the, 

672.  Their  character,  674, 
67&  Their  ancient  con- 
dition, ib.  Claim  the  pro- 
tection of  the  throne,  679. 
Kot  equitably  treated  in 
the  settlement  of  the  colo- 
nies, ib.,  680.  Disaffect- 
ed, their  connection  witt 
Spain,  70S. 

J. 

Jacobite  faction,  origin  of 
the,  0S9.    Party  rendered 


more  formidable  by  the 
faults  of  government,  617. 
Their  strength,  018. 
Strength  of;  in  Scotland, 
in  the  reigns  of  George  I. 
and  II.,  670, 671. 

Jacobites,  intrigues  of  the. 
097.  Their  dlsafTectea 
clergy  send  forth  libels, 
69&    Decline  of  the,  616. 

Jacobitism  of  the  ministers 
of  queen  Anne,  600, 601. 
Its  general  decline,  671. 

Jxiias  I.  (king  of  England), 
view  oftheflnfflish  constU 
tution  under.  <£ap.  vL,  167> 
S13.  His  quiet  accession, 
notwithstanding  the  nu- 
merous titlMtothe  crown, 
167.  His  and  the  other 
claims  considered,  tb., 
170.  Elizabeth's  intrigues 
against,  168.  Fonrproob 
against  his  title,  169.  His 
affection  for  hereditary 
right,  171, 17L  His  early 
nupopnlarity,  tb.  His  con- 
tempt for  Elisabeth,  171. 
The  Millenary  petition 
presented  to,  178.  Miscon- 
duct to  the  puritans  at  the 
Hampton  Court  confer- 
ence, tb.  Proclamation  for 
conformity,  <b.  Emploved 
in  publishing  his  maxims 
on  the  power  of  princes, 

178.  His  first  parliament 
summoned  by  irregular 
proclamation,  ib.  Dispute 
with,  on  the  election  of 
Fortescne  and  Goodwin. 
174.  Artifice  of,  toward 
the  commons  on  a  subei 
dy,  176.  Discontent  of;  at 
their  proceedings,  ib.  His 
scheme  of  an  union  with 
Scotland.  17a  His  impol- 
itic partiality  for  Spain, 

179,  180,  20S,  810,  811,  831. 
Duties  imposed  bv,  162, 
183.  Defects  of  his  charac- 
ter, 188.  Foreign  politics 
of  En  gland  under,  189.  His 
endeavors  to  raise  money 
by  loans,  titles,  etc,  191, 
192.  Dissolves  the  parlia- 
ment, 193.  His  letter  and 
conduct  to  the  twelve 
judges,  198, 199.  His  un- 
popularity increased  by 
the  clrcnmstances  of  Ara- 
bella Stuart,  Overbury, 
and  Raleigh,  801. 802.  His 
probable  knowledge  of 
the  murder  of  Overbury, 
ib.  Calls  a  new  parlia- 
ment, 806.  His  sudden  ad- 

lonmment  of  it,  807.  His 
letter  to  the  speaker  of 
the  Commons onpetitlons 
against  popery,  808.  Re- 
ply of;  to  a  second  petl> 


tion,  ib.  A^joomment, 
dissolQtion,  and  proceed- 
ings against  members  of 
both  houses,  SlOi  Libels 
a^inst,  811.  His  declara- 
tion of  sports,  837.  Op- 
poses the  Arminian  here- 
a,  889.  Suspected  of  in- 
ination  to  the  paplstai 
880L  Answers  carainal 
Bellarmine,  831.  State  of 
papists  onder,  830 -8U. 
His  reign  the  most  im- 
portant in  the  ooDstita- 
tional  history  of  IielaadL 
694. 
James  n.  (kin^  of  England), 
attributes  his  return  to 
popery  to  the  works  of 
Hooker,  190,  naU.  His 
schemes  of  arbitrary  pow- 
er, 494.  Issues  a  procla- 
mation for  the  payment 
ofcostoms,496i.  Hlspr^n- 
dice  in  flkvor  of  the  catho- 
lic  religion,  496l  His  in- 
tention to  repeal  the  ha- 
beas corfms  and  test  acci^ 
ib.    Deceived  in  the  dis- 

rtion  of  his  snbjects, 
Supported  by  his 
brother's  partv,  496.  Pro- 
rogues the  pariiameat,4ML 
His  scheme  f«ir  subverting 
the  eetablidied  religion, 
603.  Ejects  the  plan  fbr 
excluding  the  princess  of 
Orange,604.  Dissolves  the 
par]iament,006.  Attempts 
to  violate  the  right  of  elec- 
tors,607.  Solidia  votes  for 
repealing  the  test  and  pe- 
nal laws.t'b.  Expels  the 
fellows  fhmiMagdalen  col- 
lege, ib.  His  infatuation, 
508.  His  impolicy,  609. 
Received  6Oq,A0O  llvres 
fk-om  Louis  XIV.,  510.  His 
coldness  to  Louis  XIV., 
ib.  His  uncertain  policy 
discnssed,  ibk  His  charac- 
ter, ib.  Reflections  on  his 
government,  Oil.  Com-, 
pared  with  his  fkther,  518L 
Has  anumeroos  army,5l4. 
His  sudden  flIgfat,B10.  His 
return  to  London  and  sub- 
sequent flight,  516,  517. 
Vote  against  htm  in  the 
convention.  580.  Compas- 
sion excited  for  him  by  hia 
fall,  689.  Large  proportion 
of  the  tories  engaged  to 
support  him,S37.  Scnemea 
for  his  restoration,  and 
conspiracy  in  his  ravor, 
538.  Issues  a  declaration 
firom8LGermain,S39.  Civ- 
il ofllces,  courts  of  Justice, 
and  the  privy  council  in 
Ireland,  filled  with  catho- 
lics in  the  reign  of,  T0& 
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Jmnea  II.  (king  of  Scotland),  I    *.    Devise  varloaB  means 
Btatnte  of,  to  preveot  the     of  sabjectiog  juries  to  their 


alienation  of  the  royal 
domains,  64S. 
—  VI.  (king  of  Scotland), 
bis  success  in  restraiuini 
the  Presbyterians,  654.  H^ 
aversion  to  the  Scottish 
presbytery,  906.  Forces 
on  the  people  of  Scotland 
the  five  articles  of  Perth, 
ib. 


own  direction.  478.  Their 
general  behaviorin  famous 
under  the  Stuarts,  671.  In< 
dependenceofthe.i6.  This 
important  constitntional 
provision  owins  to  the  act 
of  settlement,  iD.  Pember- 
tou  and  Jones,  two  late 
Judges,  summoned  by  the 
Commons    in    the    case 


VII.  (king  of  Scotland),     of  Topham,  640l     PoWis, 
bis  reisn,  663.    His  cruel-     Gould,  and  Powell,  their 


ties.  664.  Attempts  to  in- 
troduce popery,  ib.  Na- 
tional rejection  of  him 
f^om  that  kingdom,  666w 

Jefferies  ijudge),  violence 
of.  003. 

Jenkes,  committed  by  the 
king,  in  conncil  for  a  mn- 
tinuns  speech,  474. 

Jenkins  (judge),  confined  in 
the  Tower  by  the  long  par- 
liament, 640. 

Jenner  (a  baron  of  the  ex- 
chequer), committed  to  the 
Tower  by  the«onncll,  and 
afterward  to  the  custody 
of  the  sergeant  by  the 
Commons,  689. 

Jerm  vn  (Henry,  lord),  dicta- 
torial style  assnmed  by 
him  in  letters  to  Charles 
I.,  380. 

Jcsnits,  their  zeal  for  the 
catholic  faith.  97. 

Jewell  (John,  bishop  of  Sal- 
isbury), opposes  church 
ceremonies  and  habits, 
108,104. 

Jews  permitted  to  settle  in 
England,  389l 

Johnson  (Dr.  Samuel),  error 
of,  with  respect  to  lord 
Shaftesbury,  B63,  noU  *. 

Joseph  (emperor  of  Qerma- 

<    ny),  his  death,  694. 

Joyce,  seizure  of  Charles  by, 

8*7.  .        ,„ 

Judges  in  the  reign  of  Henry 
Vfll.,  their  opinion  that 
attainders  in  parliament 
conld  not  be  reversed  in  a 
court  of  law,  26w  Privately 
conferred  with,  to  secure 
their  determination  for 
the  crown,  196.  Thctwelve 
disregard  the  king's  let- 
ters for  delay  of  Judgment, 
106.  Their  sentiments 
on  ship-money,  846,  847. 
Sentence  in  Hampden's 
case,  880.  Account  Straf- 
ford guilty,  884.  Theircon- 
duct  on  the  trial  of  Vane, 
SSa  In  thereign  of  Charles 
II.,  their  brutal  manners 
and  grora  iiUnetlce,  442. 
Scroggs,  North,  and  Jones, 


opinions  concerning  the 
power  of  the  Commons  to 
commit,  ib. 

Juries  governed  by  the 
crown  nnder  Elizabeth, 
136.  Fined  for  verdicts, 
ib.,  478.  Question  of  the 
right  of,  to  return  a  gen- 
eral verdict,  478. 

Jury,  trial  by.  11. 
— ,  grand,  tneir  celebrated 
ignoramus  on  the  indict- 
ment against  Shaftesbury, 
466. 

Justice,  open  administration 


of.  the  best  security  of  civ- 
il liberty  in  England,  134. 
Courts  of,  sometimes  cor- 
rupted and  perverted,  186. 

Justices  of  the  peace  nnder 
the  Plantagenets.  their  Ju- 
risdiction, 11.  Limitation 
of  their  power,  17. 

Jnxon  (Dr.  William,  bishop 
of  London),  made  loro- 
treasnrer,  867. 

K. 

Keeling  (chief  -  Justice), 
strong  resolutions  of  the 
Commons  against,  for  fin- 
ing Juries,  478. 

Kentish  petition  of  1701,636. 

Kerns  and  Gallowglasses, 
names      of      mercenary 


the  Commons  against  the 
ecclesiastical  prerogative 
of,  420.  Their  diflicnlties 
in  the  conduct  of  govern- 
ment, 628.  Their  compara- 
tive power  in  politics,  689. 
Of  Scotland  aiwaya  claim 
supreme  Judicial  power, 

King's  Bench  (court  of), 
its  order  prohibiting  the 
publishing  a  pamphlet, 
471.  Formed  an  article 
of  Impeachment  against 
Scroggs,  ib. 

Knight  ( ),  proceedings 

against,  by  the  University 
of  Ox  ford,  234. 

Knight's  service,  tenure  of, 
894.  Statutes  amending, 
ib. 

Knighthood,  conferred  by 
James  I.,  etc.,  to  raise 
money.  198, 244.  Compul- 
sorv,  abolished,  879. 

Knoliys  (sir  Francis), 
fHendjy  to  the  puritans, 
1 17.  Cipposed  to  the  epis- 
copacv;  124. 

Knox  (John),  supports  the 
dissenting  innovations  at 
Frankfort,  108.  Founder 
of  the  Scots  reformation, 
particulars  of  his  scheme 
of  church  polity,  661, 658. 

L. 

Lacy,  his  conquests  in  Ire- 
land, 676. 

Lambert-  (general),  ambi- 
tious views  of,860.  A  prin- 
cipal actorin  expelllnjgtbe 
Commons,  861.  Cashiered 
by  parliament,  ib.  His 
character,  364.  Sent  to 
Guernsey,  888. 

Landed  proprietors,  their 
indignation  at  the  rise  of 
new  men,  603. 


troops  in  Ireland,  676.        {Land -owners  of  England, 
Kildare  (earls  of)>  their  great:    became  great  under  the 


influence  in  Ireland,  6S6 
(Earl  of),  his  son  takes  up 
arms,  687.  Sent  prisoner 
to  London,  ib.  Executed 
with  five  of  his  nncles^6. 


Tndors,   many    of    their 
estates  acquired  from  the 
suppressed    monasteries, 
661. 
Land-Ux,  its  origin,  642.  Its 


Killigrew  and  Delaval,  par-'    inequality, i(>. 
liamentary   inquiry   into'Lands,  ancient  English  laws 


their  conduct,  647. 
King,  ancient  limitations  of 
bis  authority  in  England, 
8.  Ecclesiastical  canons 
on  the  absolute  power  of 
the,  184.  Command  of  the. 
can  not  sanction  an  illegal 
act,  880.  His  power  of 
committing,  819-881,  840. 
Power  of  the,  over  the 
militia    considered,    807, 

theif'^ndnct,448,andfioteiKlng8  of  England,  vote  of 


concerning  their  aliena- 
tion, 15^  41,  tiote.  Crown 
and  church;  restoration  of, 
377,  878.  In  Ireland,  act 
for  their  restitution,  7liO, 
706.  Its  Insufllctoncy,  706w 
Three  thousand  claimants 
ui^ustlv  cut  off  firom  any 
hope  of  restitution,  707. 
Latimer  (Hugh,  bishop  of 
Worcester),  intercedes  for 
Malvern  priory  at  the  dis- 
■olntloD,54. 
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Latin  ritual,  antiqattj  and 
ezcelleooe  of  the,  00. 

Latitadinarian  divloea,  men 
moBt  coospicaoua  in  tbelr 
writings  In  the  reisn  of 
KtDg  Cbaries  IL,  497. 

Land  (William,  archbiahop 
of  Canterbary),  bis  tai- 
enta  and  cbaracter.  S66, 
25T.  Hia  correspondence 
with  lord  Strafford,  960. 
Accused  of  proeecutiDg 
Prynne,  ib.  His  condnct 
in  the  church  prosecntioD 
of  the  puritans,  Ml,  S62. 
Procurea  a  iNroclamation 
to  restrain  emigrants,  M2. 
Indulgence  toward,  968, 
864.  Union  with  the  cath- 
olics Intended  bj,  S6Ck 
Turns  agaiost  them,  966. 
Impeached  for  high  trea- 
son, 811.  Conflned  in  the 
Tower,  and  in  great  in- 
dlgeuce,  ib.  Particulars 
of  the  charges  against 
him,<&i  Defends  himself 
with  courage  and  ability, 
ib.  Judges  determine  the 
charges  contain  no  legal 
treason,  ib>,  Commons 
change  theirimpeachment 
into  an  ordinance  for  bis 
execution,  819.  Peers 
comply,  I'b. 

Lauderdale  (dnke  of),  one 
of  the  Cabal,  410.  Obliged 
to  confine  himself  to 
Scotch  affairs,  429.  Act  of 
the,  respecting  the  order 
of  king  and  council  to 
have  the  force  of  law  iu 
Scotland,  661.  His  tyran- 
ny, 669. 

Law,  the  ecclesiastical,  re- 
formed, 66.  Less  a  securi- 
ty for  the  dvil  liberty  of 
Bngland  than  tha  open 
administration  of  Justice, 
134.  Its  ordinances  for  reg- 
ulating the  press,  188, 133. 

Laws,  severity  of,  against 
theft,  12.  Of  Bngland,  no 
aUeratlonof,ever  attempt- 
ed without  the  consent  of 
parliament.  168.  Penahex- 
teusion  of  the,  698.  Their 
gradual  prcMress  and  se- 
verity, ib.  liave  excited 
little  attention  aa  they 
passed  through  the  houses 
of  parliament,  62G.  Sever- 
al passed  in  England  to 
bind  Ireland,  718. 

Lawyers.  4helr  Jealous  dis- 
like of  the  ecclesiastical 
courts,  194. 

Leicester  (Robert'  Dndley, 
earl  of),  a  suitor  for  the 
hand  of  Elizabeth,  77.  As- 
sumes an  interest  in  the 
queen,  ib. 


Leighton  (Alexander),  pros- 
ecution of,  by  the  court  of 
Star-chamber,  900. 

Leinster,  rebellion  of  two 
septa  in.  leads  to  a  reduc- 
tion of  their  districts,  now 
called  King's  and  Qneen'a 
counties,  66& 

Lent,proclamationsqfSllxa- 
beth  for  observing  of,  187. 

Leslie,  his writing8,660.  Au- 
thor of  the  "Rehearsal,** 
a*periodical  paper  In  fa- 
vor of  the  Jacobites,  00& 

L'Estranse  (sirRoeer).bnsi 
nesa  oflicenaing  pooJcs  in- 

•  trusted  to  him,  470. 

Levelera,  and  varions  sects, 
clamorous  for  the  king's 
death,  880. 

Leviea  of  1094-^90, 18. 

Ubel,  law  of,  indefinite.  004. 
Falsehood  not  essential  to 
the  law  of,  006.  Settled  by 
Mr.  Fox's  libel  bill  iu  1798, 
ib. 

Libels  published  by  the  pu- 
ritans, 119.  Against  James 
L,911. 

Liberty  of  the  aubject  in  the 
reign  of  Henry  VIIL,  18, 
19.  Civil,  iu  securities  ill 
Bngland,  134.  Of  con- 
science, declaration  for, 
60Cw  Its  motive,  ifti  Ob- 
servations on  its  effects, 
ib.  Similar  to  that  pub- 
lished in  Scotland,  t5.  Of 
the  press,  004.  Particu- 
lars relating  to  the,  ib. 

Licensing  acts,  470.  Act, 
particulars  relating  to 
the,  004. 

Lichfield  (bishopric  of),  de- 
spoiled In  the  Reforma- 
tion. 64. 

Limenck,  treaty  oA  708.  Its 
articles,  ib, 

Littleton  (lord-keeper),  car- 
ries away  the  great  seal, 
30& 

Liturgy,  chiefly  translated 
from  the  Latin  service- 
book,  00.  Prayers  for  the 
departed  kept  in,  60.  Tak- 
en out  on  its  first  revisal, 
SI  Aroendmenta  of  the 
nglish,  under  Elisabeth, 
69l  Statute  defending,  70. 
Revised,  008.  The,esUb- 
lished  tne  distinguishing 
marks  of  the  Anglican 
church,  060. 

Uandaff  (bishopric  of),  de- 
spoiled in  the  Reforma- 
tion, 64. 

Loans,  on  property  In  1094- 
'20,  raised  by  cardinal 
Wolsey,  18, 19.  Remitted 
to  Heniy  ViL  by  parlia-l 
ment,  91.  To  Elisabeth, 
not  quite  voluntary,  norj 


withoat  InttmidatioD,  UL 
Always  repaid,  Itt.  So- 
licited under  James  L,  i»L 
Demanded  by  Cbaries  I., 
and  conduct  of  the  people 
onit,Sia  Committal  and 
trial  of  several  refn^g 
to  contribute,  219L  Thefr 
demand  of  a  habeas  oor- 

5 OS,  ib.  Their  right  to  it 
abated  and  denied,  919- 
99L 

Lollards,  the  origin  of  the 
Protestant  church  of  Bn- 
gland, 49..  Their  re-«p- 
pcarauce  and  fharartfr 
before  Lnthw.a. 

London,  levies  on  the  dty 
of.  1&  91.  Citizens  oL  in- 
cllnea  to  the  Refuimation, 
49.  Increaseo^  prohibited 
by  proclamation,  137.  Tn- 
multnous  assemblies  o(  re- 
signed to  martial  law,  146L 
Remonstrates  againstpay- 
ingship-money346k  Proo> 
lamatlon  agadnst  bnild- 
ings  near,  961.  Lands  in 
Berry  granted  Ux  At  Cor- 
poration ol^  iuBinnation 
against  tlie,  and  foifeltnre 
of  their  charter,  408.  Pnr- 
chases  the  con^Inned  en- 
joyment of  ita  eatatea  at 
the  expense  of  ita  monlcl- 
pal  independence,  ib. 

Ldnff  (Thomas),  member  Ibr 
westbniy,  pays  JU  to  the 
mayor,  etc.,  fur  his  retain 
in  1071. 166L 

parliament  summoned, 

97(C  Different  political 
viewa  of  ihe,  Sf6.  Ita 
meaanrea  of  reform,  A., 
.87&  Hade  but  llule 
chauge  from  the  constitu- 
tion under  the  Plantage- 
nets,  980.  Errors  of  tie, 
281.286.  Bill  of;  enacting 
their  not  being  disaolvea 
i^ainsttheir  own  consent, 
io.,  287. 

Lord-lieutenant,  institution 
of  the  ofllce  oL  997. 

Lords  Portland,  Oxford, 
Somers.  and  HalUkx,  im- 
peached-on  account  of  the 
Ueaties  of  partition,  MS. 

^1  House  of,  cold  recep- 
tion of  the  artid.es  on  re- 
ligious reform  prepared  by 
the  Commons,  123.  Disa- 
greements of  the  Honae  of 
Commons  with  the,  168. 
Impeachment  of  lord  Lati- 
mer at  the  bar  of  the,  964. 
Sentence  of  the,  on  Mom- 
pesson,i&i  Unabletowith- 
stand  the  inroada  of  de- 
mocracy, 842.  Retain  their 
titles,  io,  CromweH's  de- 
scription o^  806..   Com- 
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mons  doRtre  a  conference 
witb  the,  871.  Receive  a 
letter  (h>m  Charles  IL,  ib. 
Declare  the  government 
onght  to  be  In  the  King, 
Lorde,  and  Commone,  w. 
Vote  to  exclnde  all  who 
signed  the  death-warrant 
of  Charles  I.  from  act  of 
indemnitv,  87ft.  In  the 
case  of  lord  Danby,  not 
WTonff  in  refasing  to  com- 
mit, w8.  Inqniiy  of  the, 
In  cases  of  appeals,  487. 
Their  indicial  iKiwer  his- 
torically traced,  479.  An- 
tlqoitv  of  their  ultimate 
Jurisdiction,  ib.  Preten- 
sions of  the,  aboQt  the 
time  of  the  Bestoratloo, 

450.  Their  condact  in  the 
case  of  Skinner  and  the 
East  India  Company,  ib., 

451.  State  of  nnder  the 
Tadors  and  Stuarts,  487. 
Hum  bora  fh>ml4S4  to  1661, 
t6k,  488.  And  of  the  spirit- 
oai  lords,  488.  B very  peer 
of  lull  age  entitled  to  his 
writ  of  summons,  <b.  Priv- 
ilege of  voting  by  proxy, 
origlnaliy  by  special  per- 
mission of  the  kinff,489. 
Proceedings  of  the,  In  the 
convention  of  16S8,  619. 
Dispute  with,  about  Ayles- 
bury election,  687.  Spir- 
itual, in  Scotland,  choose 
the  temporal  to  the  num- 
ber of  eight,  608. 

Lord's  Supper,  controverales 
and  four  theoriee  on  the, 
61,68. 

Louts  ZIV.,  his  object  in  the 
secret  treaty  with  Charles 
II.,  414.  Mutual  distrust 
between  them,  410.  Se- 
cret connections  formed 
by  the  leaders  of  opposi- 
tion with,  4^  His  mo- 
tives for  the  same,  427.  Se- 
cret treaties  with  Charles, 
480l  Mistrusts  Charles's 
Inclinations,  and  refhses 
him  the  ]>ensionstlpulated 
for  In  the  private  treaty, 
ib.  Connection  between 
Charles  II.  and,  broken 
off,  466.  His  views  in  re- 
gard to  Spain  danserous 
to  the  liberties  of  Europe, 
648.  Acknowledges  the 
eon  of  James  IL  as  king 
of  England,  678.  Makes 
overtures  for  negotiations, 
601,698.  Exhausted  state 
of  his  counti7,  &96b 

Love  (Christopher),  exe- 
cuted for  a  conspiracy.  848. 
Effects  of  his  trial  and  ex- 
ecution, ib, 

Lodlow '  (general),  and  Al- 


Eimon  Sidney,  project  an 
Burrection,  406. 

Lundy  (colonel),  inquiry  into 
his  conduct,  647. 

Luther  (Martin),  his  doc- 
trines similar  to  those  of 
Wicliffe,  48.  Treatise  of, 
answered  by  Henrv  VIII., 
44,  and  note  >.  His  rude 
reply  and  subsequent  let- 
ter to  the  king,ifr.  His 
doctrine  of  consubstanti- 
atlon,  61.  Rejects  the  be- 
lief of  Zwlngle,  <k 

Lutherans  of  Qermany,  less 
disposed  than  the  catho- 
lics to  the  divorce  of  Hen- 
ry Vm.,  49. 

M. 

Macdonalds,  their  massacre 
in  Qlencoe,  667. 

Mackenzie  (sir  George),  ac- 
count of  his  Jus  Reginm, 
466. 

Magdslen  college,  Oxford, 
expulsion  of  the  fellows 
from.  607.  Mass  said  in 
the  chapel  of.  6(l6L 

Magistrates  under  Elizabeth 
inclined  to  poperv,  80. 

Ma  in  waring  ( ),  nls  asser- 
tion of  knigly  power,  8S& 

Malvern  priory  interceded 
for  at  the  dissolution,  64. 

Manchester  (Edward  Mon- 
tasn,  earl  of),  suspected 
of  Deing  reluctant  to  com- 
plete the  triumph  of  the 
parliament  in  the  contest 
with  Charles  I.,  81& 

Maritime  glory  of  England 
first  traced  from  the  com- 
monwealth, 867. 

Marlborough  (John,  earl  of), 
and  Sidney  (earl  of  Oodol- 

1>hln),  Fenwick'sdiscover- 
es  obliged  them  to  break 
off  their  course  of  perfidy, 
641. 

(John,  duke  of)*  his 

treachery,  637.  Preserves 
a  secret  connection  with 
the  court  of  James,  698. 
Extreme  selfishness  and 
treachery  of  his  character, 
ib. 

Marlborough  (Sarah,  dnch- 
ees  of),  her  influence  over 
queen  Anne,  669. 

Marriages  ordered  to  be  sol- 
emnized before  Justices  of 
the  peace,  847. 

Martial  law,  origin,  benefits, 
and  evils  of,  189, 140.  In- 
stances of  its  use,  ib.  Or- 
dered under  Charles  I., 
882.  Restrained  by  the 
petition  of  ri<^ht,  <fr.,  823. 

Martin  Mar-prelate,  puritan 
libels  80  caUed,  119l 


Martvr  (Ptfter),  assists  the 
Reiormatlon  in  England, 
68.  Objected  to  the  En- 
glish vestments  of  priests, 

Mary  (princess),  denied  the 
enjoyment  of  the  privi- 
leges of  her  own  religion, 
64k 

(queen  of  England),  re- 
stores the  Latin  liturgy, 
81.  Married  clergy  ex- 
pelled, ib.  Averse  to  en- 
croach on  the  privileges 
of  the  people,  ib>,  Her  ar- 
bitrary measures  attrib- 
uted to  her  councilors,  ib. 
Duty  on  foreign  cloth  with- 
out assent  of  parliament, 
88.  Torture  more  fluent 
than  in  all  former  ages,  ib. 
Unprecedented  act  of  tyr- 
anny, 88.  Her  re-establish- 
ment of  popery  pleasing  to 
a  large  portion  of  the  na- 
tion, 66l  Protestant  serv- 
ices to,  67.  Her  unpopu- 
larity, ifr.  Her  marriage 
with  Philip  of  Spain  dis- 
liked, tt.  Cruelty  of  her 
religion  productive  of 
aversion  to  it,  A.  And  of 
many  becoming  protest- 
ants.  68.  Use  of  martial 
law  by,  139.  Imposes  du- 
ties on  merchanaise  with- 
out consent  of  parliament, 
181. 

Stuart  (queen  of  Scots), 

her  prior  ngh  t  to  the  throne 
of  England,  76.  Her  of- 
fensive manner  of  bearing 
her  arms,  79.  Elizabeth 
intrigues  against,  though 
not  unfiivorable  to  hersnc- 
cession,  ib.,  80.  Her  dif- 
ficulties in  Scotland,  and 
imprudent  conduct,  80l 
Elizabeth's  treatment  of, 
considered,  ib.  Strength 
of  her  party  claim  to  En- 
gland, 81.  Herattachment 
to  popery,  ift.  Combina- 
tion in  favor  of,  ib.  Stat- 
ute against  her  support- 
ers, and  allusion  to  her- 
self, 88.  Bill  against  her 
succession  considered,  84. 
In  confinement,  and  her 
son  educated  a  protestant, 
86.  Her  deliverance  de- 
signed by  the  catholics,  91. 
Her  correspondence  rc^- 
larly  Intercepted, <ft.  Stat- 
ute intended  to  procure 
her  ei^clusion,  93.  Her 
danger  fh>m  the  common 
people,  ib.  Reflections  on 
ner  trial,  imprisonment, 
death,  and  guilt,  ib.  Her 
regal  title  and  privileges 
examined,  94. 
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JUsbain  (ladj),  in  the  tDter- 
est  of  the  Pretender,  600. 

Mau  (serrice  of  the),  not 
tolerated  in  Snriand,  M. 
Performance  of  the,  in- 
terdicted by  the  act  of 
nniformlty,  7L  Secretly 
permitted!  lb. 


cant  cbardies,  lOT.  Barlr  Money  bills,  priTitese  of  tbe 
presbyterlan,  of  Bootland,  Commonaconoernlnf;,  Met 
were  eloquent,  learned,  Andent  mode  of  proceed- 
and  lealona  in  the  canee  iu^  in,  difcnaeed,  483^ 
of  the  Beformation,  6S8.  Monk  (general  George),  bis 
Their  inflaence  orer  the     strong      attacbmeni     to 


people,  ib.   Interfere  with 

i/«»«..»«««i.  m^  .    the  civil  policy,  ib. 

Massacre  of  the  Scots  and  Mist's  Jonmal,  the  printer 

English,  in  UUter,  704.      {    Mist  committed  to  New-' 
Massachusetts  bay,  granted     gate  by  the  Commons  for; 

by  chatter,  M2.  !    libel  in,  (B8l  i 

Masse/,  a  catholic,  collated  Mitcliell,  confessing    npou 

to  tne  deanery  of  Christ,    promise  of  pardon,  exe-     care  of  tbe  army,  A.     Re> 

Church,  003.  I    cnted  in  Scothind  at  tlie     presses  a  mntinons  aplrit. 


Cromwell,  86Bl  Hia  ad- 
rice  to  Richard  Cromwell, 
Ou  Obsenrations  on  bis 
oondnct,3CS.  Taliesnphia 

Siariers  in   London,  tk 
Is  first  tender  of  eerrioe 
to  the  king,  360.    Not 


Matthewt^B  ih'Me.  1S87,  Cot-'    insUnoe    of 

erdale's  so^^lled,  68.         <    Sharp,  e&L 
Maximilian,    his    religions  Molynenx,    his 

toleration  in  Germany,  74.  i 
Marart  (sergeant),  his  trea-' 

tise  in  answer  to  lord  Bol 

ton,  71  a. 
Mayne   ( ),  persecatiou 

of  for  popery,  87. 


I 


archbishop  ih.  His  slowness  in  d«^ 
daring  for  Cliaries.  Si7. 
celebrated  Urges  the  most  ri«nd  lim- 
Cdm  <if  Iniand'9  being]  Itauons  to  the  monarchy, 
bound  by  oefs  tf  parlia-\  86S.  Suggests  the  sending 
fnent  in  England  &tated^\  the  king's  letter  to  Use  tiro 
714k  Resolntions  of  the  booses  of  parliament,  A. 
HonseofCiMnmonsagainst  I  His  character,  S71L  Ad- 
his  book,  ib,  I    Tises  the  exdnsion  of  only 

Melrille' (Andrew),  and  the  Mompesson  (sir  Giles),  his;    fonr  regiddes  flrom  the  act 
general  assembly  of  Scot-,    patents  qnestioned,  894.        of  indemnity,  S73. 
land,  restrain  tbe  bishops.  Monarchy  of  England  limit- Monks,  pensions  given  to, 
608.    Some  of  the  bishops     ed,  7,  &    Erroneously  as- 1    on  their  suppresnoa,  SL 
submit,  ib.    He  is  sum-     serted  to  have  been  abeo-, Monmouth  (Jame^doke of), 
moned  l)efore  the  connclli    lute,  162. 163.  |    remark  on  the  death  oi; 

for    seditious    language,' ,  absolute,  tendency  of.    4S8. 

6S8.  Flies  to  Bng1aud,664     tbe  English  government (coanty),  right  of  eleo- 

Members  of  parliament,  f^ee     toward,  from  Henry  VI.!    tlon  extended  to,  491. 
IW>m  personal  arrest,  174,     to  Henry  VIIL,  84.    Not j Monopolies,  nature  of^  vie- 


636. 

Merchants,     petition      on 
grievances    fh>m    Spain, 


attributable   to    military'    torions  debate  on,  in  tbe 


force,  ib.    Abolished,  S41. 
Extraordinsry  change  in 


179,  ISO.    Petition  against  our,  at  the  Revolntion,623. 

arbitrary  duties  on  goods,  I  Absolute   power   of; 

183.  I  flued,  68& 

Merchandise,     impositions  Monasteries,  their  cormp- 

on,  not  to  be  levied  bnt  by  i  tious  exposed  by  the  vis- 

.  parliament,  181.    Book  of  itations  of,  00, 61.    Resig- 

'  rates  on,  published,  183.  nation  and  suppression  or. 


Michell  ( )t  committed  to 

tbe  Tower  by  the  House 
of  Commons,  804. 

Middlesex  (Lionel  Cranfleld, 
earl  oOt  nis  parliamenta- 
ry impeachment,  218. 

Military  force  in  England, 
historical  view  of,  894-298. 


68.  Feelings  and  eflfects 
of  their  suppression.  t6. 
Might  lawfully  and  wisely 
have  been  abolished,  03.  j 
Several  interceded  for  at 
the  dissolution,  ib.  Evils 
of  their  indiscriminate  de- 


House  of  Commons,  164. 
Parliamentary  j^oceed- 
ings  against,  804 
de-  Montagu  (abb^y,  committed 
by  tbe  Commons  for  pul>> 
Ilshing  a  book.  63S. 

(Dr.  Richard,  bishop  of 

Chichester),  his  Roman 
cstholic  tenets,  iS3.  His 
intrigues  with  Jhinxani, 
866. 

Oord),  his  speech  in  the 

House  of  Lords  against 
the  statute  for  the  queen's 
power,  73.  Brings  a  troop 
of  horse  to  Elizabeth  at 


Maurice  and  Goring*s  ar 
mies,  316.  By  the  Scotch, 
tfr. 

power,  the  two  effectu- 
al securities  against,  660. 

Militia,  dispute  on  the  ques- 
tion of,  between  Charles 
L  and  the  parliament,  208, 
897.  Its  origin,  621.  Es- 
tablished in  Scotland,  661. 

Millenary  petition,  treat- 
ment of,  bv  James  L,  178. 

Ministers  of  the  crown,  re- 
sponsibility of,  431,  604, 
6U0w  Necessity  of  their 
presence  in  parliament, 
669. 

,  mechanics   appointed 

to  read  the  service  in  va- 


Btruction,i&.,64.  Immense;    Tilbury,  9& 

charges 
against,  411. 
More  (sir  Thomas),  his  eon- 
duct  upon  another  motion 


excesses  committed  by|    wealth  procured  by  tbeir|Mordannt    (lord), 

IIow  be- 


snppresslon.  64. 
stowed  ana  distributed, 
ib.  Alms  of  the,  errone- 
ously supposed  to  support 
the  poor,  66.  In  Ireland, 
in  the  7th  and  8th  centu- 
ries, leamingpreservedby, 
675. 
Monastic  orders  averse  to 
theReformation,60.  Their 
possessions  great  but  un- 


for  a  large  grant,  18.  Apol- 
ogj  for  bis  proceedings 
against  Wolsey,  90.  Be- 
headed for  denying  the 
king^s  ecclesiasticu  su- 
premacy, 84.  Inclined  to 
the  divorce  of  Henry  VIIL, 
47. 


equal,  ib.    Evils  of,  in  thelMorice  ( ,  attorney  of  the 


relgu  of  Henry  ViIl,  tfft., 
61.  Reformed  and  sup- 
pressed by  Wolsey,  tb. 
Visitations  of  the,  truly 
reported,  i6.  Pensionsgiv- 
en  to  the,  on  their  sup- 
pression, 68. 


court  of  wards),  attacks 
the  oath  erojiejo.  134.  His 
motion  on  eoclestastical 
abuses,  lOS.  His  imprison- 
ment and  letter,  ib. 
Mortmain,  effect  of  the  stat- 
utes of,  on  the  dergy,  60. 
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Morton  (JobOt  archbishop 
of  CaDterbDi7),  his  mode 
ofsoUcitltie  DeDevolences, 
called  **]dk>rton*s  Fork/' 

Hortnarles,  fees  of  the  cler- 
gy OD,  limited,  48. 

Monntnorrls  (lord),  condact 
of  lord  StraiTord  to,  260. 

Morderers  and  robbers  de- 
prived of  the  benefit  of 
clergy,  43. 

Marray  (William),  employed 
by  klnr  Charles  to  soood 
the  parliameotary  leaders, 
820. 

—— -  (Mr.  Alexander),  arbi- 
trary proiBedinjgs  of  the 
Commons  against  him, 
638.  Canses  himself  to  be 
brought  by  habeas  corpns 
before  the  king's  bench, 
Ml. 

Mutiny  bill  passed,  &60. 

N. 

Naseby,  defeat  of  Charles  I. 
at,  317.  Consequences  of, 
81Sw 

National  debt  at  the  death 
of  William  UI.,  {M2,  and 
fwte  *.  Rapid  increase  of 
the,  00-2,  and  note  K 

Nations,  three,  and  three  re- 
ligions, in  Ireland,  711, 71S. 

Naval  transactions  in  the 
reign  of  William  III.,  637. 

Navy  of  Charles  L,  reasons 
for  increasing,  246. 

Neville  (sir  Hennr),  his  ad- 
vice to  James  I.  on  snm- 
moning  a  parliament,  19^ 

Newark,  charter  granted  to, 
enabling  it  to  return  two 
members,  402. 

Newbury,  battle  of,  its  con- 
sequences to  the  prevail- 
ing party,  308. 

Newport,  treaty  of,  332.  Ob- 
servations on  tlie,  833. 

News,  to  publish  any  with- 
out authority,  determined 
by  the  Judges  in  1660  to  be 
illegal,  471. 

Newspapers,  their  great  cir- 
culaUon  in  the  reign  of 
Anne,  <30l  Stamp  dnty 
laid  on,  ib. 

Nimeguen,  treaty  of;  hasty 
signature  ot,  430. 

Nine,  council  o(,  36d. 

Noailles  (ambassador  in  En- 

fland  Rt>m  Henry  II.  of 
'ranee),  unpopnlarlty  of 
queen  Mary  reported  by, 
67. 
Nobility,  pliant  during  the 
reign  of  Henry  VTII.,  80. 
Responsible  for  various  il- 
legal and  sanguinary  acts, 
ilK    Of  the  north,  reprete- 


ed  by  Henry  VIII.  and  the 
court  of  Star-chamber,  88. 
Why  inclined  to  the  Ref- 
ormation, 49.  Of  England 
become  great  under  the 
Tudors,  deriving  their  es- 
tates Arom  the  suppressed 
monasteries,  fiS.  Averse 
to  the  bill  against  the  ce- 
libacy ofpriests,  02.  And 
to  the  Reformation,  03. 
Combination  of  the  cath- 
olic, for  Marv  Stuart,  81. 

Non- conformists,  protest- 
ant,  laws  of  Elizabeth  re- 
specting, ch.  iv.,  101-1S8. 
Summoned  and  suspend- 
ed by  archbishop  Parker, 
100.  Deprived  oy  arch- 
bishop Whitgift,  117.  In- 
creased under  Elizabeth, 
128b  Remarks  on  acts 
against,  88a  Avail  them- 
selves of  the  toleration 
held  ont  by  James  II.,  606. 

Non-Jurors,  schism  of  the. 
its  beginning,  629.  Send 
forth  numerous  libelous 
pamphlets,  666w 

Non-resistance  preached  by 
the  clergy  and  enforced  in 
the  Homilies,  234. 

Norfolk  (John, lord  Howard, 
duke  of),  confidential  min- 
ister of  Hennr  Vm.,  ruin- 
ed by  the  inflnence  of  the 
two  Seymours;  execution 
prevented  by  the  death  of 
Henry,  26.  Continued  in 
prison  during  Edward's 
reign,  and  is  restored  un- 
der Mary,  ib.  A  support- 
er of  the  popish  party,  68. 
In  prison  at  the  death  of 
Henry  VIII.,tl».  Proposed 
union  o(  with  Mary  Stu- 
art, 81.  Character,  trea- 
son, and  trial  of,  tft.,  62. 

,  county  of,  assists  to 

place  Mary  on  the  throne, 

67.  Parliameotary  inquiry 
into  the  returns  for,  161. 

Norman  families,  greatnum- 
ber  of,  settle  in  Scotland, 
and  become  the  founders 
of  its  aristocracy,  644. 

North  of  England,  slowprog- 
ress  of  the  Reformation  in, 

68.  Council  of  the,  its  in- 
stitution and  power,  268. 
Act  for  abolishing,  279. 

(chief-Justice),proclama- 

tion  drawn  up  by,  against 
petitions,  461.  . 

and  Rich  (sheriffs)  ille- 
gally put  into  oiBce,  461. 

Nottingham  (Daniel  Finch, 
earl  oOi  holds  offices  of 
trust  under  William  III., 
63a  Vnites  with  the  whigs 
againstthe  treaty  of  peace, 
6i4k 


Nowell  (Alexander),  parlia- 
mentary inquiry  into  his 
election,  161. 

Noy  (William),  discovers  an 
early  tax  imposed  for  ship- 
ping, 246. 

O. 

Oath,  called  ex  ojidb,  in  the 
high  commission  court, 
118.  Attacked  in  the 
House  of  Commons,  124. 
Administered  to  papists 
under  James  I.,  230.  To 
the  clergy,  1640,  287.  Of 
abjuration,  672.  October 
club,  generally  Jacobites, 
600. 

(Ecolampadins  (John),  his 
doctrines  on  the  Lord's 
Supper,  61. 

Offices,  new,  created  at  un- 
reasonable salaries  as 
bril)es  to  members  of  par- 
liament^  668^ 

Officers  or  the  crown,  undue 
power  exerted  by,  8, 9. 

O'Meil,  atulnted  in  the  pai^ 
liament  of  1669.  and  his 
landforfieitedtothe  crown, 
696. 

Onslow  (speaker),  his  asser- 
tion of  tne  property  of  the 
subject,  168. 

O'Quigley  (Patrick),  his  case 
compared  with  Ashton's, 
681. 

Orange  (William,  prince  oOi 
overtures  of  the  malcon- 
tents to,  604.  Receives 
assurances  of  attachment 
ft'om  men  of  rank  in  En- 

gland,  610.  Invitation  to 
im,  811.  His  design  of 
formingan  allianceagainst 
Louis  XIV.,  614, 616.  Re- 
quested to  take  the  admin- 
istration of  the  govern- 
ment of  Bngiana  upon 
himself,  619.  Vote  of  the 
convention  declaring  him 
and  the  princess  of  Orange 
king  and  queen  of  JSk- 
gland,  623. 

Ordinance,  a  severe  ono  of 
Cromwell,  882. 

,  self-denying.  Judicious- 
ly conceived,  al7. 

Origin  of  the  present  regn- 
hir  army,  881. 

Orkney  (countess  oO,  re- 
ceives large  grants  flrom 
William  in.,  646. 

Orleans  (duchess  of;  sister  of 
Charles  II.),  her  famons 
Journey  to  Dover,  41K. 

Ormond  (duke  of),  engaged 
in  the  interests  of  the  Pre- 
tender, 699.  His  nnpopn- 
larity  with  the  Irish  cath- 
oUcs,  708. 
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Overbary  (sir  Thomas),  his 
murder,  SOS. 

Oxford  (aniyerslty  of)i  meas- 
ure adopted  to  procure  itsi 
Jadement  in  favor  of  the 
divorce  of  Uenry  VIIL,  48. 
Atuched  to  popery,  107. 
Proceeding  on  doctrine 
of  non-resistance,  234.  De- 
cree t>f  the,  against  perni- 
cious books,  468.  Opposes 
the  measures  of  James  IL, 
608.  Tainted  with  Jaco- 
bite prcjndicee,  OlCk 

Oxford,  short  parliament 
held  at,  in  March,  1681, 454. 

—  (John  de  Vere.  earl  of), 
fined  for  his  retainers,  17. 

(Robert  Harley,  earl  of), 

sends  abb6  Oaultier  to 
marshal  Berwick  to  treat 
of  the  Restoration,  609. 
Promises  to  send  a  pian 
for  carrying  it  into  effect, 
ift.  Hateaby  both  par- 
ties, 002.  Impeached  of 
high  treason,  608.  Com- 
mitted to  the  tower,  004. 
Impeachment  against  him 
abandoned,  ib.  His  speech 
when  the  articles  were 
brought  up,  U>. 

P. 

Paget  (William,  first  lord), 
navLses  the  sending  for 
German  troops  to  quell 
commotions,  68,  note  *. 
His  lands  increased  by  the 
bishopric  of  Lichfield,  64. 

Palatine  Jurisdictionof  some 
counties  under  the  Plan- 
tagenets,  11. 

Pale,  old  English  of  the,  ill 
disposed  to  embrace  the 
reformed  religion  in  Ire- 
land, 602.  Deputation  sent 
fh>m  Ireland  to  England, 
in  the  name  of  all  the  sub- 
jects of  the,  693.  Dele- 
gates from,  committed  to 
the  Towef,  A. 

Pamphlets  and  political 
tracts,  their  character  and 
influence  on  the  public 
mind  at  the  commence- 
ment of  the  last  century, 
630,and«ioee«i«,  13,  i«. 

Panzani,  a  priest,  his  report 
to  the  pope  of  papista  in 
Enghind,  866. 

Papists*  tracts  and  papers  to 
recall  the  people  of  En- 
gland to  their  faith,  72. 

— —  of  England,  the  empe- 
ror Ferdinand's  interces- 
sion for,  73.  Snbeeqnent 
persecution  of,  74, 75.  At- 
tended the  English  church, 
70.  Combinations  of,  un- 
der Elizabeth,  81.    More 


rigorously  treated,  and 
emigration  of;  84  Their 
strength  and  encourage- 
ment under  Slizabetli,  86. 
Emissaries  flrom  abroad, 
numbers    and   traitorous 

{mrposes  of;  86u   Executed 
or  their  religion  under 

.  Elizabeth,  87:  Severity 
against  recusants  produc- 
tive of  hypocrites,  90. 
Heavy  penalties  on,  91. 
The  queen's  death  con- 
templated by,  ib.  Excel- 
lent conduct  of,  at  the 
Spanish  invasion,  9&  Con- 
tinued persecution  of,  ib. 
Statute  restricting  their 
residence,  ib.  Executed 
for  safety  of  the  govern- 
ment, and  not  their  relig- 
ion, w.  Their  simple  be- 
lief construed  Into  treason, 
ffr.,97.  Excluded  firom  the 
House  of  Commons,  111. 
Treatmen  t  o^under James 
I.,  230-234.  SUte  and  In- 
dulgence of,  under  Charles 
I.,  §32,  233,  268.  Inclined 
to  support  the  king,  968. 
Report  of;  In  EngUind.  by 
Panzani,  267.  Contribu- 
tions raised  by  the  gentry, 
971. 

Parker  (Matthew),  archbish- 
op of  Canterbury,  his  sen- 
tence against  lady  Grev, 
79.  Defends  the  church  lit- 
urgy and  cerero(miee,  104, 
105,106,106.  His  order  for 
the  discipline  of  the  der- 
gy,  106.  Summons  non 
conformists,  106.  Discus- 
sion of  church  authority 
with  Mr.  Wentworth,  112. 
Prosecutes  the  puritans, 
113.  Suppresses  their 
"prophesyfngs,*'  116w 

'  Parliament,  the  present  con- 
stitution o(l  recognized  in 
the  reign  of  Edward  II.,  0, 
andfu>t0>.  Of  Henry  Vn. 
secure  the  crown  to  his 
posterity,  18.  Anxious  for 
his  union  with  Elizabeth 
of  York,  ib.  Power  of 
the  privy  council  over  the 
members  of,  89.  Strug- 
gles of;  against  the  crown, 
40.  Complaint  of  House 
of  Commons  against  Fish- 
er, 46.  Divorce  of  Henry 
VIIL  brought  before  the 
Jionsea  of,  47.  Address  of, 
moved  for  Henry  VIIL  to 
receive  back  queen  Cath- 
erine, 49.  Influence  of 
the  crown  over,  isi,  166. 
Sututes  fbr  holding,  277. 
Enormous  exteuAon  of 
its  privileges,  301.  Few 
acts  of  Justice,  humanity, 


generoelty,  or  of  wiadom 
from,  manifested  by,  from 
their    quarrel    with    the 
king  to  their  expulsion, 
808.    Ofliers  terms  of  peace 
to  Charles  L  at  Newcastle, 
819.    Deficient  in  politic- 
al courage,  827.     Eleven 
members    charged    with 
treason,  A.    Duration  ot, 
proposed,  829.     Has  no 
means  to  withstand  the 
power  of  Cromwell,  845. 
is  attached  to  the  estab- 
lished church,  846b    New 
one  called  decidedly  roy- 
alist, 886.    Its  Implacable 
resentment  aagainst    the 
securies,  896.    Session  of, 
held  at  Oxford  in  1666, 388. 
Tendency  of  long  aesaions 
to  form  opposition  in,  401. 
Supplies  granted  by,  only 
to  be  expended  for  spe- 
cific otjecti^  402.    Strenu- 
ous opposition  made  by  to 
Charles  II.  and  the  duke 
of  York,  416.   Convention 
dissolved,  686.    lu  spirit 
of  inquiry  after  the  Revo- 
lution, 546.    Annual  as- 
sembly of,  rendered  nec- 
essary, 660l    Its  members 
infiuenoed  by  bribes,  568, 
and  nots  ".   Its  rights  out 
of  danger  since  the  Revo- 
lution, 669.  Influence  over 
it  by  places  and  pensions, 
692,  623.    Its  practice  to 
repress  disorderly  behav- 
ior, 63&     Assumed    the 
power  of  incapacitation, 
ib.     Debates  in,  account 
of  their  first  publication, 
682.     Their  great  impor- 
tance, i&L    S^t  in.  neces- 
sary qualification  ror,  684. 

Parliament  of  1686^  remarks 
on  its  behavior,  496. 

(convention),  aocnsed 

of  abandoning  public  lib- 
erty at  the  HMtomtloiL 
86&  Pass  several  bllla  of 
importance,  87& 

(long),  aUled  back  by 

the  council  of  officers,  361. 
Expelled  again.  Oi  Of 
seventeen  years*  duration 
dissolved,  444.  Long  pro- 
rogation of,  450. 

of  Scotland,  its  model 

nearly  the  same  as  that 
of  the  Anglo-Norman  sot- 
ereigns,  644  Its  mode  of 
convocation,  645.  Law  en- 
acted byJames  I.  relating 
to,  ib.  Royal  boroughs  in 
the  fineenth  century,  64d. 
Its  legi«>lative  authority 
higher  than  tliat  of  En- 
gland, 048.  Summoned  at 
his  accession  by  JamesIL. 


PARLIAMEKT. 


INDEX. 


POPISH  PLOT.     730 


acknowledges  the  king*8 
abeolate  power.  668. 
•Ptrliameot  of  Ireland,  simi- 
lar to  an  Anfflish  one,  631. 


of  sapremacT,  78.  Pro- 
ceedings of  James  I. 
against,  for  condact  in 
parliament,  810. 


ii8Con8tttatu>n.6W.  Meets  Pelhasna  (the),  resign  their 
In  1684 ;  its  desire  to  insist     offices,  and  oblige  Qeorge 


on  the  couflrmatiou  of  the 

graces,  701.  Opposition  in 

tne,  to  the  crown,  711. 
of  the  new  protestant 

nation  of  Ireland  always 

whig,  718. 
Parliamentary  priyllege,  ob- 

senraiions  respecting,  MS.  Penal    statotes,  power 
Parliaments,  probable  effect 


II.  to  give  op  lord  Gran 
ville,  G89. 
Pemberton  (sir  Francis, 
chief-jDstioe),  an&ir  in  all 
trials  relating  to  popery, 
443.  His  condact  on  the 
trial  of  lord  Rossell,  461. 

of 


of  Wulsey's  measares  fur 
raising  supplies  without 
their  intervention,  19. 
Bill  for  triennal,  548,  COa 
For  septennial,  SOI. 

Parry  (Dr.  William),  exe- 
cuted for  a  plot  againsi 
EUzabeth,  91. 

— (Dr.),  committal  and  ex- 
pulsion of,  by  parliament, 
168. 

Parsons  (sir  William),  and 
sir  John  Borlase  (lords 


nnder  Richard  Cromwell, 
859. 

Pitt  (WUliam,  earl  of  Chat- 
bam),  the  inconsistency 
of  his  political  condact, 
689. 

Pius  IV.  (pope),  his  embas- 
sy to  Elizabeth.  78.  Mod- 
eration of  hii  govern- 
ment, Oi. 

Plus  V.  (pope),  his  ball 
deposing  Elizabeth,  88. 
Most  injarlons  to  its  own 


party,  4b.     His  bull   ex- 
the    crown   to'  dispense     plained  by  Gregory  XIII., 
with,  419.    Laws  enforced     SB. 
against     some     unfortu-'  Place  bill  of  1748, 6S8L 
nate  priests,  458.   Affaiust;  Plague  in  1665, 418. 
catb<Mics  In  Ireland,  709,  Plan  for  setting  aside  Mary, 


710. 

Peuruddock  enters  Salis- 
bary,  and  seizes  the  Judge 
and  sheriff,  850, 851. 

Penry  (John,  Martin  Mar- 
prelate),  tried  and  ezo- 
cuted  fur  libels  against 
queen  Elizabeth,  etc.,  180, 
ISOi 


Justices),    succeed     lord  Pensioners  daring  the  pleas- 


Strafford  in  the  govern 
meut  of  Ireland,  7(M. 
Partition    treaty,  earl    of 
Portland  and  lord  Bom- 
crs    the    only    ministers 

firoved  to  be  concerned 
n  the,  666. 

Party  (moderate),  ^deav- 
or  to  bring  abofK  a  pa- 
cification vrith  Charles, 
804.  Negotiation  with  the 
king,  broken  off  by  the 
action  at  Brentford,  805. 
Three  peers  of  the, 
over  to  the  king,  807. 

Passive  obedience,  remarks 
on  the  doctrine  of,  464. 


nre  of  the  osown,  excluded 
from  the</ommonB,570. 
Permanent  military  force, 
national  repugnance  to, 
619.  Its  number  durine 
the  administration  of  sir 
Robert  Walpole,  680.  (See 
Army,  and 
Army). 


princess  of  Orange,  at  the 
period  of  the  Revolution, 
604. 
Plantageneia,  state  of  the 
kingdom  under  the,  9-18. 
Privileges  of  the  nation 
under  the,  10.  Violence 
used  by  their  officers  of 
the  crown,  ib.  Inconsid- 
erable privileges  of  the 
peers,  gentry,  and  yeo- 
manry, tfr.  Their  courts  of 
law,  11.  Constitution  of 
England  under  the,  165, 
880.  Conduct  of  with  re- 
gard to  the  government 
ofIrelahd,6&4. 
Standing  Plays  and  interludes  satir- 
izing the  clergy,  5& 


Perrot  (sir  John),  his  Justice  Plnnket  (titular  archbishop 


in  the  government  of  Ire 
land,  698.    Falls  a  sacri 
lice  to  court  intrigue,  ib. 
go  Persecution,  the,  reliffious, 

greater  under  Charles  IL 
lan  during  the  common- 
wealth, 899. 


Paul  IV.  (pope),  his  behav-  Petition  of  Right.  iU  na 


lor  toward  Elizabeth,  71. 

Peacham  (Rev. ),  prcwe- 

cntion  of,  for  a  libelous 
sermon,  195. 

Peasantry  of  England  un- 
der the  Plantagenets,  10, 
11. 

Peerage  of  England,  proba- 
bly support^  the  Com- 
mons against  the  crown, 
40. 

bill,  particulars  of  the, 

607,606. 

Peerages,  several  conferred 
on  old  Irish  families,  687. 

Peers    of   England,  under 


ture  and  pro^edlngs  in, 

888-884,840. 
and  Advice,  particulars 

of  the,  865.     Empowers 

Cromwell  to   appoint  a 

successor,  868. 
Petitions,  law  relating  to,     v.^^.^.^..  >,.  .^^-.^  .«..,w. 

889.    For  the  meeting  of  Political  writings,  their  lu- 

parliament  checked  by  ai    fluence,  680,  and  noU  ». 

proclamation  of  Charles  Poor,  the,  erroneously  sup- 


of  Dublin),  executed,  457. 
Sacrificed  to  the  wicked 
policy  of  the  court,  ib. 

Pluralities,  the  greatest 
abuse  of  the  church,  123. 
Bill  for  restraining,  184. 

Pole  (cardinal  Reginald), 
actively  employed  by  the 
pope  in  fomenting  rebell- 
ion in  England, »«  Pro- 
cures the  pope's  confirma- 
tion of  grants  of  abbey 
lands,  67. 

Polity  of  England  at  the  ac- 
cession of  llenry  VII.,  8. 


II.,  drawn  up  by  chief- 
Justice  North,  401.  Inter- 
fering with  the  preroga- 
tive repugnant  to  the  an- 
cient pnnciplea  ol  our 
monarchy,  ib, 
the  Plnntacelietst  a  small  ^tre  (father),  with  a  few 
body,  10.  Their  privileges'  catholics,  takes  the  man- 
not  considerable,  <&.  Dis-  agement  of  affairs  under 
ordered  state  oL  under!  James  IL,  603. 
Henry  VL  and  Edward  Pickering  (lord-keeper),  his 
IV.,  ib.  Authority  andt  message  to  the  House  of 
infiuence  of  abbots,  etc,  I    Commons,  158. 

in  the  house  of;6S.    Free-  Pierpoint     (Henry,    lord),  Popish'  plot,  great  national 
dom  of  the,  from  the  oathl    hopes  to  settle  the  nation  i    aeiusioa  of  the,  440. 


posed  to  have  been  main- 
tained by  the  alms  of  mon- 
asteries, 66.  Statutes  for 
their  provision,  66,  and 
note*. 

Pope,  his  authority  in  En- 
gland, how  taken  away, 
45-49.  His  right  of  de- 
posing sovereigns,  87. 

Popery  prefened  by  the 
higher  ranks  in  England, 
67.  Becomes  disl iked  un- 
der queen  Mary,  67, 69. 
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PopaUr  pMtT*  in  the  reign     atuf Dted  of  high  trcasoii     portant,  the  poverof 
of  Cbanes  IL,  its  conncc-     b^  parliament,  bJi.    Haa,    mittin^  all  who  dbobej 


tioo  with  France,  4Ml 
PDpaUtion,  state  of;  nnder 

the  Plantagenets,  12. 
Portland     (WiHiam     Ben- 

tinck,  earl    of)*  rereiTes 

large  irrants  firon  William 

Power,  demotic,  no    stat- 
Btes  so  efliectnal  a^nst. 


friends  In  the  tory  gov- 
ernment, on.  Landtf  in 
SoDtlan4^  and  meets  with 
great  raooesa,  60S.  In-' 
vades  Sngland,  ib.  The 
kini;  of  Sweden  leagnes 


its  orders  to  attend 
wilnefses,  638^  Dvnser 
of  stretching  too  or, 
641,  60.  Uncontrollahle. 
draws  with  it  nnlimitea 
power  of  panUiment,  6CS. 


as  the  Tigilance  of  the  peo-  the  centre  of  England,  617. 
ple,C30L  Rebellion  of  1745  oondo- 
Pr^fning's  Law,  or  Statnte  siTe    azainst   the   poesi- 
of  Drogbeda,  provisions  bility  uf  his  restoration, 
oC  6S&.     Its   most    mo-  ib.    Deserted  by  his  own' 
mentoos  article,  6a&    Bill  pnrty,  61SL     Insalted  by 
for  ffDspending,  9XL    At-  France,  ib»  I 
tempts  to  procure  its  re-  Priests,  antiqoity  and  evils' 
peal,  713.  ofthelrcelibacy,6S.  Cath- 
PredestinaticMi,  diqwtc  on,  olic,  resigned  or  deprived 
827-2».  nnder  Blwabeth,  7a  Rom- 
Prerogative,   conllned    na-  Ish,  persecntion  for  har- 
tnre  of  the   royal,  7,  &  boring  and  supporting,  74. 
Strengthened   by    Henry  The  most  essential  part 
VU.,14.    UnconstilnUon- 
al    exercise    of    the,  by 
Charies  I.,  S34.    Of  a  cath- 
olic king,  act  for  limiting' 


with,  for  hia  restoration,  Pnvy  council,  illegal  jniia- 
606.    Becomes  master  of     diction  exerdsed  by  the, 
Soodand,  anil^advanGes  to     S&.    The  principal  griev- 
ance nnder  the  Tadorsi  & 
Its  probable  conne^on 
with  the  court  of  Star- 
chamber,  68.      Antliarity 
of  th^  over   parliament, 
S9.    IIl^:al  commitments 
of  the,  nnder  Slizabeth, 
IM.    Power  of  Its  proda- 
mations  considered,  137. 
All  matters  of  state  for- 
merly resolved    in,  IMi 
Its  power  of  imprlsonia*, 
S1»-S2L    Without  power 
to  tax  the  realm,  S^   Of 
of  the  Romish  ritnal,'  70.,    Ireland,  filled  with  catho- 
Secret  travels  and  deceit-'    lies  by  James  II.,  768L 

fnl  labors  of,  ib.     Unite Seal,  letter  of,  for  bor- 

with   sectarians,  ib,    Or-i    rowing  monev,  141, 81S. 
the,  440.    Of  the  kings  of  ■    dered  to  depart  from  En-  Proceedings,    thk   against 
England  In  granting  dis-     gland    unless    they    ac-'    Shaftesbuiy  and  Oulege, 
pensations,  60a                 j    knowledge  the  queen's  al-.    436. 
Pnjudicesagainstthe  house     legianoe,  SI8L  Proclamation,     controlling 

of  Himover,  61S,  6111.  and  Jesuits,  intrigues     the  sulject^s  right  of  do- 

Presbyterians,  their  attempt     of;  against  BHxabeth,  83.     ing  all  things  not  nnlaw- 
to  set  up  a  government  of     Statute  i^inst.  ib.  (ta^  lOi    Ctf  the  sovereign 

their  own,  IM.    Errone- (iMpisn  seminary),  ex-     in  conncil,  aathorily  at- 

oas  nse  of  Scripture  by,  ecnied  under  Elizabeth,-  tachn  to,  137.  Unwar- 
129.  Consider  the  treaty  87.  Lord  Bnrleigh*s  ja»-|  ranted  power  of  some  of 
of  NewptNt  as  a  proper  tiflcatlon  of  their  persecn-t  those  nnder  Elizabeth,  tie 
basis  for  the  settJemenl  tion.89.  Ordered  to  quit 
of  the  kingdom,  366.  De-'  the  kingdom,  M. 
ceived  by  the  king,  891.  Priesu  (Romish),  in  Ire- 
Remarks  on  Charles  IL's  land,  engaged  in  a  con- 
condnct  to,396h  Implore'  spiracy  with  the  court  of 
his  dispensation  for  their.  Spain,  694.  Ordered  to 
non-conformity,  ib.  .  \  onit  Ireland  by  prodama- 
Presbyterian     party,    sup-i    uon,  695. 

Sorted  by  the  city  of  Lou-  Prince  of  Wales  (son   of 
on,  Sttk     Regain   their     James  IL),  suspicions  at-     ^ 
ascendency,  33i.     Minis-!    tending  the  birth  of;  nn-, Projects    of  lord  William 
try  solicit  a  revision  of     founded,  511.  I    Russell  and  colonel  Sid- 

the  liturgy,  384.    Clergy  Principles  of  toleration  Itally  I    ney,  460. 
of  Scotland,  their  power  _  estaolished,  616,  Prophesyings,  religions  ex 


Of  martial  law  against  li- 
bels, etc.,  140.  Of  James 
L  for  conformity,  ITS. 
For  summoning  his  first 
parliament,  173.  House 
of  Commons*  complaint 
against,  187.  Debate  of 
Jndses,  etc,  on,  191.  Il- 
legality of,  ib.  Issued  un- 
der Charles  I.,  90a 


and  attempts  at  independ- Printing,  bill  for  the  regu 


ercises  so  called,  114.  8np- 

eresaion  of;  A.  Tolerated 
y  some  prelates,  ib. 


lation  of;  470. 

and  book-selling,  r^-       ,  . 

nlated  by  proclamations,  Propositions  (the  nineteen), 
183,139.  I    oflbred  to  Charles  I.  at 

Prisoners    of  war    madei    York,  899. 


eoce,  651-653.  Restrain- 
ed by  J  aroes  VL,  651^  In- 
termeddle  again  with  pub- 
lic affairs,  ib. 

—  discipline  of  the  Scot- 
tish church,  restored,  657.  |    amenable  to  the  laws  of  Protestants,  increased    by 


Presence,  the  real,  zeal  ofj    England,  94 
Henry  VIII.  in    defisnd-  Privilege,  breach  of;  mem 
ing,  57.    Principal  theo-;    bers  of  parliament  ooi 
ries  concemins;  the,  61, 68. ' 
Believed  in  England   in 
the  seventeenth  century, 
863. 

Press,  liberty  of  the,  654. 

Pretender    (James   Stnart, 


mitted  for,  635.  Punish- 
ment of,  extended  to 
strangers,  ib.  Never  so 
fk^nent  as  in  the  reign 
of  William  III.,  636. 
of  parliament  discuss- 


the),  acknowledged  king     ed,  488^  Not  controllable! 
ofBngland  by  France,  and,    by  courts  of  law,  687.   Im-| 


Mai7*8  persecution,  6^ 
Orif^  or  the  dilferences 
between,  101.  Emigra- 
tion of,  to  Germany,  101. 
Dislike  of;  to  the  English 
liturgy  and  ceremonies, 
ib,,  104.  Dissenters,  bUi 
to  relieve,  lost  ofiT  the  ta- 
ble of  the  House  of  Lords, 
667.  Succession  In  dan- 
ger, 099,  600.    Church  ca- 
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Ubllahed  by  Elizabeth  in 
Ireland.  689.  Many  of 
the  wealthier  families  coii> 
form  to  the,  711. 

Frotestantiam,  diaaolatfon 
of  the  monasteries  e8sen> 
tlal  to  its  eatablishmentf 
63.  Strengthened  by  the 
distribntiott  of  their  rev- 
enues, etc.,  64.  Slow 
progress  of,  in  the  north 
of  England,  08. 

Protestation  of  the  House 
of  Commons  njninst  ad- 
journment in  1681, 200. 

Pr3mne  (William),  prosecu- 
tion of^  by  the  Star-cham* 
ber,90& 

Palteney  (Mr.),  his  remark 
on  the  standing  army, 
<ttl. 

Purgatory,  doctrine  of, 
abolished  by  the  reform- 
ers, 60. 

Puritans  address  Elisabeth 
against  the  queen  of  Scots, 
84.  Laws  mi  Elizabeth  re- 
specting, chap.  iY.,  101- 
188L  Rapid  increase  of, 
under  Elizabeth,  106b  Be- 
gin to  form  conventicles. 

106.  First  instance    or 
.   their  prosecution,  ib.  Sup- 
porters and  oppoeers  of, 
in  the  church  and  state, 

107.  Their  opposition  to 
civil  authority  in  the 
church,  108.  Mot  all  op- 
posed to  the  royal  su- 
premacy, 110.  Predomi- 
nance or,  under  Elizabeth, 
111.  Prosecuted  by  the 
prelates,  118.  Partly  sup- 
ported by  the  privy  coun- 
cil, 114w  Deprived  by  arch- 
bishop WhitgifL  117.  Lord 
Bnrleigh  favorable  to,  118. 
Libels  published  by,  119. 
Their  cnnrch  government 
set  up,  ISO.  Dangerous  ex- 
tent of  their  doctrines,  121. 
Their  sentiments  on  civil 
government,  ib.  Severe 
sutute  against,  1S&  Civil 
liberty  preserved  by  the, 
134.  Summoned  to  a  con- 
ference at  Hampton  Court, 
172.  Alarmed  at  the 
king's  proceedings,  176w 
Ministers  of  the,  deprived 
by  archbishop  Bancroft, 
2H.  DiflTerenoe  with  the 
SabbaUrians,  220. 

Purveyance,  abuses  of,  176. 
Proceedings  of  parlia- 
ment against,  A.,  279. 
Taken  away,  S8Q. 


Quartering  of  soldiers  (com< 
pulaory),  tieason  of;  284 


R. 

Raleigh  (sir  Walter),  in- 
stance of  his  flattery  of 
monarchy,  162.  His  ex- 
ecution, character,  and 
probable  guilt  considered, 
202.  His  first  success  in 
the  Munster  colonies,  606. 

Reading,  a  Romish  attor- 
ney, trial  of,  448. 

Reaipresence denied  In  the 
articles  of  the  church  of 
Enffland,  62. 

Rebellion  (northern),  ex- 
cited by  the  harsh  inno- 
vations of  Henry  VIII. ; 
appeased  by  conciliatory 
measures,  but  made  a  pre- 
text for  several  executions 
of  persons  of  rank,  24.  In 
Ireland,  In  1<41,  OW,  701. 
Success  of  the  insurgents 
in  the,  704.  Of  1600,  for- 
feitures on  account  of  the, 
700. 

Recusancy,  prosecutionsfor, 
under  queen  Elizabeth, 
78.  Heavy  penalties  on, 
under  Elisabeth,  86. 

Recusants,  severity  against, 
productive  of  hypocrites, 
90.  Statute  restraining 
their  residence,  96.     . 

Reed  (alderman  Richard), 
his  treatment  for  refhsing 
to  contribute  to  the  be- 
nevolence in  154S,  21, 22. 

Reeves  (John),  his  '*  History 
of  English  Law,"  charac- 
ter of,  41,  note. 

Reformation  of  the  church 
gradually  pre^red  and 
effected,  42.  Disposition 
of  the  people  for  a,  49. 
Uncertain  advance  of  the, 
after  the  separation  fh>m 
Rome  and  dissolution  of 
monasteries,  66.  Spread 
of;  in  England,  67.  Pro- 
moted by  translating  the 
Scriptures,  68.  Principal 
Innovations  of  the,  in  the 
church  of  England,  69- 
62.  Chiefly  in  towns  and 
eastern  counties,  of  Bn- 

S land,  68.  German  troops 
rought  over  at  the  time 
of,  io.,  note*.  Measures 
of,  under  Edward  VI., 
toozealouslv  conducted, 
68.  Toleration  not  con- 
sidered practicable  in  the, 
64.  Its  actnalprogress 
under  Edward  Tl,  67. 

Reformers,  their  predilec- 
tion for  satirical  libels, 
110.  Of  Scotland,  their 
extreme  moderation,  662. 

Refugees,  popish,  their  ex- 
ertions against  Elisabeth, 
88,86,66. 


Regalities  of  Scotland,  their 
power,  649. 

Regicides,  execution  of  the, 
877.  Some  saved  tram 
capital  punishment,  887. 

Religion,  reformation  of. 
gradually  prepared  and 
effected.  42.  State  of.  in 
Enffland,  at  the  beginning 
of  the  sixteenth  century, 
ib.  Different  restraints 
of  governments  on,  64. 
Roman  catholic,  abolish- 
ed in  Scotland,  660. 

Religions  toleration,  667, 
BOS.  InfHngementof,  613. 

Remonstrance  on  the  state 
of  the  kingdom  under 
Charles  L,  2M. 

Republican  party^Jirst  deci- 
sive proof  of  a,  886h  Com- 
posed of  two  parties,  lev- 
elers  and  snabaptists,  84& 
Government  by,  ill  suited 
to  the  English  In  1660, 862. 
No,  in  the  reign  of  Wil- 
liam IIL,  686. 

Restitution  of  crown  and 
church  lands,  877. 

Restoration  of  Charles  IL, 
remarks  on  the  uncondi- 
tional, 869.  Popular  Joy 
at  the,  874.  Chiefly  owing 
to  the  presbvterians,  887. 

Revenue,  settlement  of  the, 
682.  Surplus,  in  Ireland, 
dispute  between  the  Com-s 
mons  and  the  government 
conceniing  its  appropria- 
tion, 716. 

Revolution  In  1688,  its  true 
basis,  602.  Its  Justice  and 
neoemity.  612.  Aigument 
ngalnst  it,  618.  Favora- 
ble circumstances  attend- 
ing the,  616, 61&  Saluta- 
ry consequences  resulting 
from  the,  617.  Its  great 
advantage,  619.  Its  tem- 
perate accomplishment, 
62a  In  Scotland,  and 
establishment  of  presby- 
tery, 66& 

Richard  II.,  statute  of,  re- 
straining the  papal  au- 
thority, 46.  Supply  raised 
under.  248.  Hts  invasion 
of  Ireland,  68X 

Richmond  (Charles  Stuart, 
duke  of),  his  marriage 
with  Miss  Stewart,  404. 

Park   extended,  246, 

noteK 

Ridley  (Nicholas,  bishop  of 
London),  liberality  oi;  to 
the  princess  Mary,  64. 
Firmness  of,  in  the  cause 
of  lady  Jane  Grey,  €6. 
Moderation  in  the  meas- 
ures of  reform,  ib. 

Right  of  the  Commons  as 
to  money-billf ,  162, 488. 
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Bobben  nad  mvderen  de-' 
priTed  of  Um  boaeflt  of 

Bocheater     (Lavr.     Hyde, 
lord),  bis  digmiiwal,  «B. 


pated  to  Spain,  ISO.  Hie  Seal,  great,  lord-keeper  lit- 
acheme  for  procorinf  an  tleton  carries  It  lo  tbe 
annoal  rerenne  froai  tbe  kii^  908.  J(ew  one  or* 
CommoiiB,  1S7.  Hisdeatb  dered  to  be' made  by  the 
and  cbarafCter,  18Sl  ■    puflament,  Uk 

in (WllllamCedl,earl  of).  Seats  in  pailiainent,  aale  U, 

bla    forest    amereement,     CM. 
BoBan  catbolic  prelates  of     MSL  Secret  cormption.  flSSL 

Scotland,  iDcloding  theSsncroft  Cnioaiaa,  ardi-'^—  historical  doconents 
recnlara,  allowed  tuo-  bishop  of  Canterbory),  his!  brongfat  to  light  by  Mac- 
thnrds  of  their  rerenoee,'  scheme  of coinprdienBlon,]  pherion  and  Dafaymple, 
««.  •    897.  *  637. 

Romish  priests,  sddrees  to  Sandys    (sir    Bdwin),    his eerrlce  maner  diitposed 

the  king  to  send  them  speedi  on  the  impeadi-  of  to  corrupt  tbe  parUa- 
o«t  of  tbe  kingdom,  9f7.     ment  of  Middlesex,  218.        ment,  fitt. 

Their  poiicj,  417.    Super-  Savoy,  eonfierence  at  tbe, treaty  of  1670,  paitlcn- 

stition,  eeneral  abhor-.  In  IMl,  S91  Animosity  lars  relating  to,  41X  IKf> 
renee  of  tne,  497.  >    between  the  parties,  A.  <    ferences  between  Charles 

Root  and  branch  party,  888.'    Conduct  of  tbe  diurch-|    and  Lonis  as  to  the  mode 
Rocs  (Thomas),  ezecnted  for     men   not  Jnsttflable,  tb.1    of  its  execntioo,  414^ 
publishing  at  Oxford  a'    Only  prodactlve  of  more  Sectsries.    pereecntion 
DlasphenKNM  libel,  MO.     <    exasperated  disonion,  A.  ■    toleration  tbe  only 
Royal  families  of  Ireland  Scambler  (Bdmnod,  blabop     of  dealing  with,  119. 
(O'NeaL  O'Connor,  0*Bri-;    of  Norwich),  hia  charac- Selden   (John),  eomn 
en,  0*M!alachlln,  snd  Mac     ter,  187.  |    before  the  StaiMrhamber, 

Mnrrongfa),  protected  by  ScandinsTia,  colonists  fkom,'    SOL 
the  English  law,  670.         |    settle  on  tbe  coasts  of  Septs  of  the  north  of  Ire- 


or 


Cvr,  its  consiitntlon-     Ireland,  678, 67S. 
ndaries  well  estab-  Scheme  of  comprebeneloD 


ltobed,468 

RoTsllstB,  decimation  of 
the,  by  Cromwell,  3S8. 
Discontent  of  the,  878. 

Romp,  the  parliament  c<mi- 
m<mly  so  called,  34i. 

Rnpert  (prince),  Bristol  ta- 

•  ken  by,  906.  And  New- 
castle defeated  at  Marston 
Moor,  S18L  Conseqoences 
oftbessmeLtft. 

Rnseel  (ndmirml),  engaged 
in  intrl^^aes,  637.  Hb  con- 
duct at  the  battle  of  La 
Hogne,  and  oaarrel  with 
the  board  of  admiralty, 
ib.,  63a  Parlismentary 
inqairy  into  their  dispute, 

Russell  Oo*^)}  sincerely  pa- 
triotic In  his  clandestine 
interoonrse  with  France, 
4a6b  And  tbe  earl  of  £»- 
sex,  concert  measures  for 
a  resistance  to  tbe  gov- 
emment,  460.  They  re- 
cede flrom  the  councils  of 
Shaftesburr,  A.  Srldence 
on  bis  trial  not  safBclent 
to  Justify  bis  conviction, 

Rye-bouse  plot,  440. 
Iqrswick  (treaty  oOt  partic- 
uUrs  relating  to,  643, 644. 


Sabbatarians,   origin    and 

tenets  ot  886. 
Salisbury  (countess  of),  her 

execntion,  causes  of,  86. 
(Robert  Cecil,  earl  of), 

extenuates  the  wrongs  im- 


land,  liberty  enjoyed  bj. 
679.  OfMunsterandLein- 
ster,  their  oppresskm,  Oi 
Offers  made  ^y  some,  for 
permission  to  lire  under 
the  English  law,  660l 
Sergeant  of  the  House  of 
"of 


and  indulgence,  410L    Ob- 
serrations  on  the,  667. 

Schism  in  tbe  eonsdtntlon- 
al  psrtT  under  Charles  I., 
flOQ.  Ofthenon-JurorB,660. 

Scotland,  uncertain  snooes-  Commons,  authority 
sion  of  the  English  crown  the,  167-160. 
in  the  royal  fStmily  of,  T6,  Semlon,  court  of;  of  Scot- 
77.  Its  claims  not  fbTor-j  land,  its  origin  and  Jodl- 
ed,T9L  Puritanical  church;  catttre,049. 
government  established  Settlement,  act  of;  rights 
in,  188.  Union  with  Bn-|  of  tbe  reigning  monaxth 
gland   brought  forward.!    emanate  mmi  the  parlia- 


178.  Troubles  commenced 
in,  871.  Privy  conndl  of,  i 
abolished.  086.  Its  early 
state  wholly  Celtic  before 
tbe  twelfth  century,  644. 
Its  want  of  reoordis  646. 
lU  wealth.  649.  Cbarsc- 
ter  of  its  history  from  the 
Reformation,  661.  Church 
of,  still  preserves  tbe 
forms  of  the  sixteenth 
century,  ib.  Establish- 
ment of  episcopacy  in,  666, 
666.  Could  not  remain 
indifferent  daring  the  civ- 
il war  in  England,  660. 
Crown  of;  tendered  to 
William  and  Mary,  666. 

Scots,  the,  conduct  of;  to 
Charles  L,  383.  Conclude 
a  treaty  with  Charles,  and 
invade  England,  838. 

Scots,  presoyterlans  sin- 
cerely attached  to  Idng 
Charles,  826. 

Scripture,  English  transla- 
tion of,  proscribed.  67. 
Permitted  to  be  read,  Al 
Effect  of  their  general  use, 
68L 


ment  and  people,  by  the, 

6ia 

of  tbe  revenue,  ST9. 

Seymour  (lord),  of  Sodeley, 
courts  the  favor  of  toe 
yotmg  Idng,  Edwsrd  TI., 
89.  Sntertains  a  h<Mpe  of 
marrying  princers  Etiai- 
beth,<&i  Accused  of  trea- 
son, and  not  heard  in  Ills 
defense,  90i 

(William,  mantuis  of 

Hertford),  married  to  lady 
Arabella  Stuart,  SOL 

Sbaftesbui7(Anthonv,  tliinl 
earl  oOt  declaration  of 
indnlsence  prelected  by, 
410.  Tall  of,  and  his  par- 
ty, tfL  Bad  principles  of; 
446.  Desperate  oounsela 
of;  460.  Committed  to  the 
Tower  with  three  otl»er 
peers  by  tbe  Lords  fbr 
calling  in  question  tbe  le- 

Bal  continuance  of  par- 
ament,  after  a  prorcma- 
tion  of  twelve  months, 
640. 
Shaftesbniy  and  College, 
impeachment  of;  46a 
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Sharp  (JAmeB)f  arcbbiahop 
of  St.  Andrew's,  an  Infa- 
mous apostate  and  perse- 
cntor,  862. 

Shepherd  (Mr.),  expelled  the 
Uooae  of  Commoos,  827. 

Sherlock  (Dr.),  his  work  en 
titled  "Case  of  Resistance 
to  the  Supreme  Powers," 
46B. 

Ship-money,  its  orlsin  and 
imposition,  246.  Extend- 
ed to  the  whole  kingdom, 
ib.  Trials  concerning,  247. 
Case  of  Hampden,  ifr.  De- 
clared illegal,  27& 

Shirlej  (sir  Thomas),  par- 
liamentary  proceedings 
on  his  arrest,  174. 

(Dr.),  and    sir   John 

Fagg.  case  between,  482. 

Shrewsbury  (earl  of),  en- 
gaged in  intrigues,  687. 

Slbthorp  ( ),  his 


tion  of  kingly  power,  236. 

Sidney  (sir  Philip),  writes 
a  remonstrance  against 
Elizabeth's  match  with 
the  duke  of  Anjon.  136. 

(Algernon),  receives  pe- 
cuniary gratiflcationsfrom 
France,  428^  Was  a  dis- 
tressed man,  ^9.  His  dis- 
like to  the  prince  of  Or- 
ange, ib.  His  conviction 
illegally  obtained,  461. 
ObiMsnrations  on  his  char- 
acter and  conduct,  462. 

— -  (sir  Henry),  his  repre* 
B«ntatlon  to  queen  Eliza- 
beth of  the  vrretched  con- 
dition of  the  Irish,  691. 
His  second  government 
in  Ireland  excites  resist- 
ance by  an  attempt  to 
subvert  the  liberties  of 
the  pale,  698» 

Silenced  preachers  set  at 
iibertv.  106,  note*. 

Six  articles,  law  ot,  on  the 
celibacy  of  priests,  62. 

Skinner  (Thomas),  case  of^ 
against  the  Bast  India 
Company,  480i  Commit- 
ted by  toe  Commons  for 
breach  of  privilege.  481. 

Smith  (sirThomas),  hisTrea- 
tlse  on  the  Commonwealth 
of  England,  cited  concern- 
ing the  Star-chamber,  36k 
His  account  of  causes  be- 
longing to  the  court  of 
SUr-chamber,  88, 88.  His 
natural  son  sent  with  a 
body  of  English  to  settle 
in  Ireland,  m. 

Soap,  chartered  company  for 
making,  246. 

Somers  (lord  chancellor), 
puts  the  great  seal  to 
blank  powers,  648. 

Somers,  Halifax,  Wharton, 


Oxford,  and  Sunderland, 
kept  out  of  administration 
by  the  dislike  of  queen 
Anne,  600. 

Somcr8et(Edward  Seymour, 
duke  of),  obtains  a  patent 
Gonstitnnng  him  protect- 
or; discovers  a  rival  in  his 
brother,  lord  Seymour,  29. 
Deprived  of  his  authority, 
80.  Accused  of  a  conspira- 
cy to  murder  some  of  the 
privy  councilors,  ib.  Evi- 
dence insufllcieut,  ib.  In- 
clined to  the  Reforms  tion, 
and  powerfhl  in  the  coun- 
cil, 69.  His  destruction  of 
churches  to  erect  his  pal- 
ace. 64.  Designed  the  de- 
molition of  Westminster 
Abbey,  t^ 

(Bobeh  Car,  earl  of). 

his  guilt  of  the  murder  cmt 
Overbury  examined,  202. 

Somerville,  executed  for  a 
plot  against  Elizabeth,  91. 

Southampton  (Thomas  Wri- 
othesley,  earl  of),  his  es- 
tate in  the  New  Forest 
seized,  240.  His  opposi- 
tion to  the  statute  against 
non-conformists,  898. 

Sovereigns,  their  inviola- 
bility to  criminal  process 
examined,  94.  Thelrpow- 
er  weakened  by  the  dis- 
tinction of  party,  628. 

Spain,  dislike  of  the  English 
to,  under  queen  Mary,  67, 
68.  KingJames'^artial- 
ity  for,  179.  Connection 
with  England  under  James 
I.,  189.  Hisuuhappy  predi- 
lection for,  208.  Treaty  of 
royal  marriage  with,  210. 
Decline  of  the  power  of, 
after  the  treaty  of  the  Pyr- 
enees, 410. 

Speech,  fk«edom  of,  in  par- 
liament,241. 

Spenser  (Edmund),  his  ^0- 
eount  c/  Ir$land,  692,  note 
*,  696.  The  first  three 
books  of  his  Faery  Quern, 
where  written,  ib. 

Spies  should  be  heard  with 
suspicion  in  cases  of  trea- 
son, 662. 

Sports,  declaration  of;  by 
James  I.,  227.  By  Charles 
I.,  202. 

Sprot,  a  notary,  executed  in 
Scotland  fbr  concealing 
letters,  669. 

StaiTord  (William  Howard, 
lord),  convicted  of  the 
popish  plot,  448. 

Standing  army,  without 
consent  of  parliament, 
declared  illegal,  088.  Na- 
tional repugnance  to  its 
rise,  681. 


Standish  (Dr. )   denies 

the  divine  privileges  of 
the  clergy,  4l 

St.  Bartholomew  {day  of), 
2000  persons  resign  their 
preferments,  894. 

St  Germain  (court  of),  pre- 
serve a  secret  connection 
with  Oodolphin  and  Marl- 
borough, 608. 

St  John  (Oliver),  declines 
to  contribute  to  the  be- 
nevolences. 194.  His  ar- 
Siments  in  behalf  of 
ampden,  247. 

St  Paul's  Cathedral,  pro- 
posed   improvement   of; 

Star-chamber  (court  of),  the 
same* as  the  ancient  CSon- 
cUium  Regi8  or  Ortftno- 
riutn,  86.  Accbnnt  of  the 
powers  of,  87.  Augment- 
ed by  Cardinal  Wolsey, 
87,88.  Original  limiUtion 
and  Judges  of  the,  89,  and 
note".  Cauines  within  the 
cognizance  of  the,  i5.  Its 
arbitrary  and  illegal  pow- 
ers, ik  Not  the  court 
erected  by  Henry  VIL, 
ib.,  noU  **.  Examination 
of  papists  in  the,  74.  Se- 
curity of  the,  183.  Pow- 
er of,  186.  Instances  of 
its  extended  authority, 
200.  Informations  in  the, 
against  London,  251.  Jn- 
rtediction  of  the,  252, 268. 
Offenses  belongingto,  252. 
Mode  of  process  in  the, 
263.  Punishments  inflict- 
ed by  the,  ib.  Fines  and 
eentencesof  the,  264.  Cor- 
rupt and  partial,  i5.  Act 
for  abolishing,  278.  At- 
tempt to  revive  the,  890. 

State.  Council  ot,  consists 
of  forty-one  members,  842. 
Tests  proposed  to  the,  to 
which  onfy  nineteen  sub- 
scribed, ib. 

Stationers,  company  of, 
power  given  to,  over 
printers  and  book-«ellera, 
188.139 

Statute  of  the  15th  Edward 
II.,  recognising  the  exist- 
ence of  the  present  con- 
stitution of  parliament,  9, 
and  note  K  Of  llth  Hen- 
ry VII.,  protecting  per- 
sons in  the  king's  service, 
18.  Extraordinary,  giving 
to  Henry  VIII.  all  moneys 

Kid  by  way  of  loan,  etc., 
,  Similar  act  releasing 
to  him  all  moneys  he  had 
BulMequently  borrowed, 
21.  llth  Henry  VIL  fur 
payment  of  arrears  of  be- 
nevolenoea,  16,  and  note  *. 
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Of  flDes  enacted  by  Henry 
VIL  merely  a  transcript 
firuni  one  of  Richard  III., 
41,  nUe.  Object  of  this 
enactment,  ih.  Of  Sd 
ward  I.  </«  donit  eonditio- 
nalibu9t  ib.  ReWved  nn- 
der  Henry  VII.,  and  their 
penaltlea  enforced,  16.  Of 
1st  Henry  VUI.  for  amend- 
ment of  escheats.  17.  Of 
llth  Henrv  VII.  giving 
power  to  justices  of  the 
peace,  lb.  Of  Henry  VII. 
concerning  the  court  of 
Star-chamber,  8S.  Of 
Henry  VI.  fur  compelling 
clerks  to  plead  their  privi- 
lese,  43.  Of  4ih  Henry 
VII.  for  brandinz  clerks 
convicted  of  felony,  ib. 
OT  Richard  II.  restraining 
the  papal  JarisdicUou,  47. 
Of  Henry  VUI.  Uking 
away  appeals  to  Rome,4& 
Of  ditto  on  the  consecra- 
tion of  bishops,  ib.  Of 
mortmain  of  Saward  I. 
and  IIL,  50.  Of  Henry 
VIIL,  Ist  Edward  VI., 
14th  Elizabeth,  for  the 
support  of  the  poor,  M, 
and  note  *.  Of  2d,  3d, 
and  6th  of  Edward  VL  on 
the  celibacy  of  priests,  62. 
Of  2d  and  3d  Edward  VL 
against  hearing  mass,  64. 
Or  supremacy  and  uni- 
formity, 1st  of  Elizabeth, 
71,  99,  100,  noU.  For  the 
assurance  of  the  qneen^s 

Sower,  72.  Opposed  by 
[r.  Atkinson  and  lord 
Montagn,  78.  Of  8th  of 
Elizabeth  on  behalf  of  the 
bishops,  ib,  or  2Sth  and 
86th  Henry  VUI.  on  the 
SQCcession,  78.  Of  13th 
of  Elizabeth,  on  altering 
the  succession,  79.  IStn 
Elizabeth,  against  pa- 
pists, 83.  or  2Sd  ditto, 
against  recnsancy,  86.  Or 
25th  Edward  III.  against 
treason,  87.  Of  Elizabeth, 
commanding  papists  to 
depart  the  Kingdom,  90. 
Of  27th  Elizabeth,  for  her 
security,  92.  Of 33d  Eliza- 
beth, restricting  the  resi- 
dence of  popish  recnsanta, 
96.  Ofiath  Elizabeth,  for 
subscribing  church  arti- 
cles, 112.  Of  28d  Eliza- 
beth, against  seditious 
books  of  seminary  priests, 
wrested  against  the  puri- 
tan libels,  180,  124  Of 
S5th  Elizabeth,  for  im- 
prisoning non  •  conform- 
ists, 18&  Orist  Elizabeth, 
restraining  the  grant  of 


ecclesiastical  lands,  127. 
0(  Gn^irmatio  Chartanan 
and  Moffna  Charta^  181. 
Of  45ih  Edward  III. 
against  new  customs,  1S3, 
184.  Of  34th  Henry  VUI. 
for  conrt  of  council  of 
Wales,  186,  noes  >.  Of 
84th  of  Henry  VIIL  on 
making  laws  for  Wales, 
192, 193.  Of  1st  and  3d 
Charles  I.  for  observance 
of  Sunday,  227.  Of  4th 
Edward  ill.  for  holding 
parliaments.  277.  Of  16th 
Charles  I.  ior  abolishing 
court  of  Star-chamber, 
etc.,  278,  279.  For  deter- 
mining forests,  restrain- 
ing purveyance,  amend- 
ing tne  stannafy  courts, 
levying  troops,  279.  Of 
1st  ana  25th  of  Edward 
UI.,  amending  military 
service,  J94.  Of  Winches- 
ter, for  defense  of  the  na- 
tion, 296.  Of  Edward  IIL, 
constmctlTe  interpreta- 
tion of,  by  chief-Justice 
Byre,  568.  Of  leasing^ 
making  in  Scotland,  6w. 
English,  question  on  their 
validity  in  Ireland,  713. 

SUtute,  the,  of  Kilkenny,  its 
influence  on  the  gov- 
ernment of  Ireland,  CS6, 
noUK 

Statutes,  Irish,  account  of 
the,  681.  English,  extend- 
ed to  Ifeland,  686. 

Stawell,  a  gentleman  of 
Devonshire,  relhses  com- 
pliance to  the  speaker's 
warrant.  463. 

Steele  (sir  Richard),  ex- 
pelled the  House  of  Com- 
mons for  writing  a  pam- 
phlet reflecting  on  the 
ministry,  635. 

Stewart  (Miss),  her  mar- 
riage with  the  duke  of 
Richmond,  404. 

Stone  (primate  of  Ireland), 
his  great  share  in  the  gov- 
ernment of  Ireland  in  the 
reign  of  George  II.,  712. 

Storie  (John),  hu  committal 
by  anthonty  of  parlia^ 
ment,  138. 

Stow  (John),  his  library 
seized.  13& 

StralTord  (Thomas  Went- 
worth,  earl  of)f  character 
of,  257.  Itfade  president  of 
the  council  of  the  north, 
268.  Lord-deputy  of  Ire- 
land, 259.  His  correspond- 
ence with  archbishop 
Land,  260.  His  sentiments 
and  use  of  parliaments, 
ib.  His  imi)eachment, 
232,  2S3.     Its  justice  dis- 


cussed, tfr.-286.  His  able 
government  of  Ireland, 
701,  702.  PFocores  six 
subsidies,  <b. 

Strangers  amenable  to  law 
wherever  they  dwell,  M. 

Strickland  (Mr.),  his  attack 
on  the  abuses  of  the 
chun^  of  Englaiid,  IIL 
Taken  from  hla  seat  in 
the  House  of  ComAnoiis, 
147.    Restored  to  it,  14& 

Strongbow  (earl  of),  his  ac- 
qnintiona  in  Ireland,  676) 
677.  His  possessions  di- 
vided among  hla  five  wa- 
ters, 678. 

Stuart  (Arabella),  her  title 
to  the  English  crown,  166L 
Her  unhappy  life  and  per- 
secutions, 20L 
—  (house  of),  want  of  le- 
gal title  to  the  crown,  368L 

Stuart  Henry  VTL,  Henry 
VUL,  Elizabeth,  and  the 
four  kings  of  tne  house 
of,  master-movera  of  their 
own  policnr,  626. 

papers  in  the  hands  of 

queen  Victoria,  617,  wOe  *. 

Stuhbe,hispamphlet  against 
Elizabeth's  marriage  with 
the  duke  of  Anjon,  ISS. 

Subsidies,  popular  aversion 
to,  15.  Grant  of,  in  1093- 
1601,164.  Less  frequent  in 
Scotland  than  in  fiaigland, 
648. 

Succession,  difllcnities  in  re- 
gard to  the,  created  by 
Henry's  two  divorces,  2f> 
Princesses  Mary  and  Eliz- 
abeth, nominated  in  ibe 
entail  after  the  king*s  male 
issue;  crown  d€^sed  to 
the  heirs  of  Mary,  duchess 
of  Suffolk,  to  the  exdn- 
sion  of  the  royal  family  of 
Scotland,  ib. 

Suffolk  (family  of  Brandon, 
doke  oOi  ancceeslon  of  the 
crown  settled  in,  76^  79, 
167.  Title  of,  nearly  de- 
feated by  Blizabeth,  TS. 
Descendants  of,  living  at 
the  death  of  Blizabeth,  169, 
170. 

(Edmund  de  la  Pole, 

earl  of),  conspires  against 
Henry  VII.,  attainted,  flies 
to  the  Netherlands,  given 
up  by  the  archduke  Philip 
on  condition  of  safety: 
Henry  VUL  causes  him  to 
be  executed.  23. 

,  county  or, assists  in  pla- 
cing Mary  on  the  throne, 
and  sufiSers  greatly  ttom 
her  persecution,  67. 

Sunday,  differences  on  the 
observance  ol^  290).  Stat- 
utes for,  227. 
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Saoderland  (Robert  Spen- 
cer, earl  on,  enters  into 
secretnesotiatlon  with  the 
prince  of  Orange,  506.  Re- 

Eroached  for  nls  condoct 
1  the  peerage  bill,  607. 

Sopply  to  the  crown,  ancient 
mode  of;  483,  484.  The 
Commons  are  the  grant- 
ing and  the  Lords  the  con> 
eentlng  powe^  484.  Pres- 
ent practice  of,  ib. 

Snpplfee,  origin  of  the  esti- 
mates of,  408.    Remarks 


Tax  npon  propertr  in  the 
reign  of  Henry  vIIL,  18. 
DlKontents  excited  by  it, 
i6.  Opposed  tttroaltnons- 
]▼,  and  finally  abandoned, 
iOL,  19. 


Taxation  nnder  Henry  YTL,     risdiction,  11,  IS. 
mode  of,  IS.  Arbitrary,  un- Tractv,  political,  extraordi 


and  excluded  fh>m  offlce, 

600. 
Toryism,  its  real  character, 

461.    Cardinal  maxim  of, 

ib. 
Towns,  chartered,  their  Jn- 


der  the  two  Henries,  88. 
,  arbitrary,  restrained  by 

the  PetiUon  of  Right,  883, 

240. 
Taxations  not  attempted  by 

Elisabeth,  141: 


on  tho  appropriation  ofjiTsxes  not  to  be  levied  in 


688,684. 
Supremacy  of  the  church 
given  to  Henry  VIII.,  48. 
dlfflcnlty  of  repealing  the 
act  of;  nnder  queen  Mary, 


England  without  consent 
of  parliament,  181.  Larger 
in  amount  In  the  reign  of 
Charles  II.  than  at  any 
former  period.  400. 


aufc  vt,  uuu«;i    \|iiwii  jikmij,        «v»iuc»   pviiv^, -bw. 

07.  Restored  to  the  crown, Temple  (sir  William),  new 
nnder  Elizabeth,  TO.  Char-{    council  formed  by,  449. 
acter  and  power  of  the  act  Testact,  dissenters  give  their 
of,  71.    Act  of,  links  tbe|    support  to  the,  4n. 
church  with  the  temporal  iTteteiiMiit,  New.  1686.  trans- 
constitution,  101.  The  SOY- 1    lated  into  English,  and 
erelgn's,  rejected  by  Cart-|    proscribed,  67. 
wright  and  the  puritans,  Thompson  (Richard),  taken 


106.  Acknowledged  by 
some  of  the  puritans.  183. 
Act  of  resistance  of  the 
Irish  to  it,  6S8.    Oath  of, 


into  custody  for  preaching 
virulent  sermons  at  Bris- 
tol, and  Impeached  npon 
strange  charges,  463. 


catholics  murmur  atthe,  ThorouEh,  a  phrase  used  by 

archbishop  Land  and  the 
earl  of  Strafford  to  express 
their  svstem  of  govem- 

Irlsh  parllament,711.  "Res-'    ment,  260. 

oluiion  of  Commons  ofTithes,  subsisted  during  the 

Ireland  to  exclude  those!    commonwealth,  882. 

who  would  not  take  the  Toleration,    religious,   656. 


Imposed  on  the  Com- 
mons by  the  6ih  of  Eliza- 
beth, ne  ver  adopted  bythe 


Act,  a  measure  of  relig- 
ious liberty,  668.  No  part 
of  the,  extended  to  papists 
or  such  as  deny  the  Trini- 
ty, ib.  Anti  -  toleration 
statutes  repealed  by  the 
whIgs,  014t  616.    Natural 


oathof  the,  tffr. 
Surrey    (Thomas   Howard, 

earl    of)f'   futile    charges 

against,  of  tho  crime  of 

quartering  the  roval  arms, 

26.  Ignomlnionauehavior 

of  his  father,  ib. 
Sussex  (Henry  Ratcliffe,  earl     righl  of  the  Irish,  606. 

of),  writes  to  the  burffess-|Tonnage    and    poundage, 


Sweden  (king  of),  leagues 
with  the  Pretender,  6W. 

Swift  (Dr.  Jonathan),  em 
ployed  by  government  to 
retaliate  on  Ubelers,  566. 

T. 


nary  number  published 
flrom  the  meeting  of  tho 
long  parliament,  469. 
Trade,  foreign,  proclama- 
tions of  Elisabetn  restrict- 
ing. 187. 
Transubstontiation,  perse- 
cntlons  concerning,  66. 
Metaphysical  examination 
of,  61,  Ol 
Treason,  consideration  of 
the  law  of,  as  applied  to 
the  papists  under  Eliza- 
beth, 97.  Trials  for,  un- 
justly conducted  under 
Elizabeth,  134,  18&  Per- 
version of  the  law  of,  under 
James  I.,  196.  Law  o^  661, 
677.  Statute  of  Edward 
IIL,  677.  Its  constructive 
interpretation  and  mate- 
rial omission,  ib.  Various 
strained  constmctlons  of 
the,  678.  Statute  of  Wil- 
liam IIL,  680.  Prosecu- 
tions for,  nnder  Charles 
II.,  disgraceful  to  govern- 
ment, u>.  Scots  Law  ot, 
its  severity  and  odium, 
669. 
Treasniy,  reduced  state  of 

the,  in  1689,  271,  272. 

Treaty  begun  at  Oxford,  806. 

Pretended,   signed    with 

France,   secret     between 

CharlesII.andLonisXiy.. 

430.    Of  peace  broken  off 

and  renewed  bv  tho  tory 

government,  699. 

Treaties  of  partition,  two, 

648.  Impeachment  of  four 

esofTarmouth  andotiiers,  I    granted  to  Henry  VIII.  by '    lords  on  account  of  the,  ib, 

requesting  them  to  vote|    his  first  parliament,  mista-Treby  (chief-justice),  hiscon- 

for  the  person  he  should     ken  assertion  of  Hume  and     duct  in  the  case  oiAnder- 

name,84.  Llngard  respecting  it,  18, '    ton,  681. 

and  noU  ^     The  king's  Trial  by  jury,  11. 
right  to,  disputed,  224.       jTrials  for  treason,  etc.,  nn- 
Topbam  (sergeant  at  arms).     Justly    conducted    nnder 
actions   brought   against     Blizat 
him   for  fiilse  imprison- 
ment, 640. 
Torture,  use  of,  denied  by 
I    the  Judges.  843l  Instances 
Talbot    Oord    CHiancellor),  |    of,  in  England,  244. 
bill  to  prevent  smuggling, Tortures,   nsed  under  tbe'Triple  alliance,  public  satis 
strongly  opposed  by  nim,!    house  of  Tudor,  88.    Un-     f)M:tion  at  the,  411. 
686w  HIsargnmentsagainst;    der  Elisabeth,  denied  by  Trust  estates,  view  of  the 
It,  ib.  I    lord  Burleigh,  89.  I    laws  relating  to,  196, 197. 

Tanlstry,  law  of,  defined,  Tory  principles  of  the  clergy,  Tudor,  house  of,  difllcnlty 
678.  Strong  Inducement,  464.  Ministry  annoyed  oy  experienced  by,  in  raising 
of  the  native  Irish  to  pre-  the  vivacity  of  the  press,  supplies,  16w  One  of  the 
serve  the,  680.     Custom!    C80.  most  Important  oonstitn- 

of,detennined  to  be  void,  Tories,  their  Inconsistency,     tional  provisions  of,  81. 

6S6.    Ill  received  at  court,,    Strengthened  by  Mary,  <d. 

32 


lizabetb,  134.  18&  Of 
Russell  and  Sidney,  460, 
461. 
Triennial  bill,  iu  constitu- 
tion and  privileges,  877. 
Act,  repeal  of,  S90, 
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Tadoni,  mllitorr  levlcfl  un- 
der the,  894-SM. 

Tatchin  (John),  law  laid 
down  by  Holt  In  the  case 
0(554. 

TrndaleCWilllaniVhiatrana- 
lationa  of  the  scrlptmes, 
67. 

TyrconDel  (earl  oOi  charged 
with  conspiracy,  and  at- 
tainted or  treason,  097. 
Lord-lieotenant  of  Ireland 
in  1687,  his  eocret  ovei^ 
turea  with  the  French 
agents,  708. 

Tyrone  (earl  oOi  charged 
with  conspiracy  and  at- 
tainted of  treason,  607. 

U. 

Udal  ( ).  tried  and  im- 
prisoned for  a  libel  on  the 
bishops,  ISO,  135. 

Ulster,  the  most  enlightened 
part  of  Ireland.  6^.  The 
colonization  or,  first  car- 
ried into  effect  by  air  Ar- 
thur Chichester  in  the 
reign  of  James  I.,  <6.  Lin- 
en manofactnre  first  estab- 
lished by  StralTord,  70S. 

Undertakers,  agents  be- 
tween the  king  and  the 
parliament  so  called,  102. 

Uniformity,  act  of,  passed 
nnder  Elizabeth,  70.  Its 
character  and  extent,  ib., 
71.  Lin ks  the  chn rch  with 
the  temporal  constitatlon, 
101. 

Union  of  the  two  crowns, 
sovereign  and  conrt  with- 
drawn by,  from  Scotland, 
667.  General  observations 
on  the  same,  t'b.,  670. 

Universities,  foreign,  bribed 
on  the  snoject  of  Heni7 
VITI.*8  divorce,  46.  Difil- 
cnlty  ofprocnringthe  Jndg 
ment  or  Oxford  and  Cam 
bridge  against  the  mar- 
riage, 48. 

Usher  (James),  archbishop 
of  Armagh,  his  scheme  for 
a  moderate  episcopacy, 
28S.  Model  of  church  gov- 
ernment, 884. 

Utrecht,  treaty  of,  arguments 
fur  and  against  the,  608, 
697.  Negotiations  mis- 
managed, 607.  Advan- 
tages Tost  by,  ib.  Mlscon 
dnct  of  lords  Botlngbroke 
.ind  Oxford  In  the  man- 
ngeroent  of  it,  ib. 

Ux bridge,  negotintipns  at, 
814,  816.  Rapture  of  the, 
ib. 

V. 
Vane  (sir  Henry),  his  mes- 


sage to  the  Commons,  1640, 
S7S.  And  general  Lambert,  I 
excepted  from  act  ot  in- 
demnity, 887.  IcOnBtioe  of 
his  condemnation,  ib.,  8S8. 
Execntion  and  character, 
ib, 

Vaoghan  (cbief-jnatice),  bis 
argument  with  regard  to 
the  power  of  jories,  478, 
474. 

Yenner,  insurrection  oC  in 
1660, 881. 

Verdict,  general,  question  of 
the  right  of  Juries  to  return 
a,  discussed,  473, 474. 

Vestments  ot  priesta  retain- 
ed in  England,  6&  Dislike 
of  the  German  reformers 
to,fft. 

'Saltations  of  monasteries, 
character  and  troth   of, 

Vote  of  parliament,  to  pre- 
vent the  meeting  of  cabal- 
ling offloers,  861.  The  par- 
liament dissolved  in  con- 
sequence, ib, 

Wales,  court  of  the  council 
of,  its  Jurisdiction,  186^  187, 
endnote  K  Court  and  coun- 
cil abolished,  279.  Right 
of  election  extended  to, 
by  Henry  VIII.,  401. 

Waller's  plot,  306.  Oath  ta^ 
ken  by  both  houses  in  con- 
sequence of,  ib. 

Wallingford  House,  cabal  of; 
form  a  coalition  with  the 
republicans,  861.  Oblige 
Richard  Cromwell  to  dis- 
solve his  parliament,  ib. 

Walpole  (sir  Robert),  recon- 
ciles the  church  to  the  roy- 
al family,  61  &  Remarks 
on  his  administration,  617. 
The  successors  of,  did  not 
carry  reform  to  the  extent 
they  previously  aimed  at, 
622.  And  Pelham,  con- 
demn the  excessive  par- 
tiality of  their  masters  for 
their  Hanoverian'  domin- 
ions, 629. 

Walsingbam  (sir  Francis), 
fidelity  of  his  spies  upon 
the  queen  of  Scots,  01. 
His  moderation  and  pro- 
tection toward  the  purl- 
Uns,  118, 114.  His  disin- 
terested liberality,  127. 

Walton  (Dr.  Brian),  ejected 
by  the  covenant,  311. 

War  with  Holland,  infkmv 
of  the,  418.  Between  Wil- 
liam III.  and  Louis  XTV., 
its  iUsnccesaand  expenses, 
641,  642.  Of  the  succes- 
sion, its  object,  643, 644. 


Ward8,Ung^flBesoDgn&t- 
ing  llverv  to,  16L 

Warrant  of  committal,  form 
and  power  of,  debated, 
2]»-22L 

Warwick  flUward  Plantag- 
enet,  earl  of),  his  kmi;  cap- 
tivity, attempt  to  escape 
with  Perkin  Waibeck,  his 
trial  for  coaeplneT,  in- 
duced to  confess  huneelf 
euilty  in  the  hope  of  par- 
don, hia  execntion,  and 
the  probable  motive  for  it, 
21,22. 

Wentworth  (Paul),  bis  dis- 
cussion of  the  cnnrch  an- 
thority  vrith  archUahc^ 
Parker,  112.  His  bold  mo- 
tion on  a  command  of 
Elizabeth,  146^  (PMer), 
his  motion  on  the  snoces- 
sion,  162.  His  bold  de- 
fense of  the  privil^es  of 
Krliament  against  Sliza- 
th.  140.  Examined  cod- 
cemingit,  160.  Coounitted 
to  the^ower,  ib.  Qaea- 
tions  of,  on  the  privilegea, 
etc,  of  parliameni,lJB0,i61. 
Again  committed  to  the 
Tower,  ib. 

WestbuTT,  borong^h  of,  fined 
for  bribery,  160. 

Westminster,  ancient  courts 
oflawheldat,ll.  Abbey, 
preserved  fl'om  destruc- 
tion in  the  reformation  un- 
der Edward  VI.,  64.  Hall, 
tumult  in,  on  demand  of 
a  loan  by  Charles  L.ns. 

Weetmoreiand  (Miidaiaj 
Pane,  earl  oO«  his  forest 
amercement,  246. 

Whig  and  tory,  first  beard 
of  in  the  year  167V,  44SL 
Their  first  meethig,  461. 
Necessity  of  accnratdv 
understanding  their  detf- 
nition,  668.  Their  dis- 
tluctivo  principles.  A., 
684.  Changes  efl'ected  in 
them  by  circnmetaucefli,«b. 

Whiggism,  genuine,  one  of 
the  tests  of,  649. 

Whig  party.  Justified  in 
their  distrust  of  Charles 
IL,467. 

Whigs,  remarkable  trinronh 
of  the,  620.  Their  influ- 
ence in  the  councils  of 
WUliamIU.,6ao.  Oppoee 
a  seneral  amnesty,  631. 
Bold  measure  of  the,  601. 
Come  into  power,  602. 

Whitelock  (sir  James),  dted 
before  the  Star-chamber, 
200. 

Whltgift  (John,  archbiebop 
of  Canterbury),  ordeni 
given  to,  ooncemini;  pa- 
pists in  Denbigh,  8S.    Uis 
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answer  to  Cartwright,  116w 
Kigor  of  his  ecclesiastical 
government,  ifr.  Ex  officio 
oath  tendered  by,  118.  His 
intercession  for  Udal,  190. 
Mnrmnrs  at  snboraina> 
tion  to  lawyers,  184.  His 
exclamation  at  Hamj^n 
Conrt,6D«. 

Wicliffe  (John),  effect  of  bis 
doctrines  in  KnKland,48. 

Wildman  (miOor),  nnites 
the  repabllcans  and  roy- 
alists against  the  power 
of  Cromwell,  860. 

Wilford  (sir  Thomas),  Eliza- 
beth's illegal  commission 
of  martiallaw  to,  140. 

WUkina  (bishop),  opposes 
the  act  for  8m>pressing 
conventicles,  417. 

William  the  Conqvksox, 
capacity  of  his  descend- 
ants to  the  seventeenth 
centary  described,  026. 

the  Lion,  statates  as- 
cribed to  him,  M4. 

m.  receives  the  crown 

conjointly  with  his  wife, 
524.  Discontent  With  his 
government,  08S.  His 
character  and  errors,  620, 
630.  His  government  in 
danger,  690.  His  dissat- 
isfaction, 635.  His  niaff- 
nanimons  and  pnblic- 
spirlted  ambition,  A.  Dis- 
solves the  convention  par- 
liament, and  gives  his 
confidence  to  the  torie^, 
630,  637.  Scheme  for  his 
assassination,  689.  His 
magnanimons  condocL 
641.  UnJoDtly  accused  of 
neglecting  the  navy,  643. 
Aware  <»f  the  intentions 
of  Louis  XIV.  on  the 
ltoan1i*h  dominions,  ib. 
iCTOOjOOO  granted  him  dar- 
ing life,  515.  Leaves  a 
sealed  order  to  keep  np 
the  army,  t'6.  Obliged  to 
reduce  his  army,  and  send 
home  his  Dutch  guards, 
ib.  His  conduct  censura- 
ble with  regard  to  the 
Irish  forfeitures,  ib..,  540. 
Unpopularity  of  his  ad- 
ministration, 54a.  His 
conduct  with  respect  to 
the  two  treaties  of  parti- 


tion, tb.  HIb  superiority 
over  the  greatest  men  or 
the  age,  549.  Improve- 
ments in  the  English  con- 
Btittttion  under  him,  ib. 
His  statute  of  treason,  651. 
Hatred  of  the  tories  to, 
601.  Distinction  of  the 
cabinet  from  the  privy 
council  during  his  reign, 
666,  600.  Keservedness 
of  his  disposition,  600. 
His  partiality  to  Bentlnck 
and  Keppel  not  consistent 
with  the  good  sense  and 
dignl^  of  his  character, 

607.  Influences  members 
of  parliament  by  bribes, 

608.  Befhses  to  pass  a 
bill    for    rendering    the 

iudges  independent,  671. 
*ruTy  his  own  minister, 
020.  Never  popular  in 
Scotland,  007.  The  only 
consistent  friend  of  toler 
ation,  ib. 

Williams  (Dr.  John,  bishop 
of  Lincoln),  fined  by  the 
Star-chamber,  254.  Made 
lord-keeper,  267. 

Wills,  fees  of  the  clergy  on 
the  probates  oA  limited, 
40. 

Winchester,  statute  of,  on 
defense  of  the  nation,  290. 

Wines,  dntles  imposed  on 
their  importation.  182. 

Woad,  proclamation  of 
Elizabeth  prohibiting  ito 
culture,  187. 

Wolsey  (cardinal  Thomas), 
his  motion  for  a  supply 
amounting  to  X800,000  to 
be  ralMd  by  a  tax  on  lands 
and  goods,  18.  Opposed 
by  the  (Emmons,  io.  His 
arbitrary  modes  of  raising 
money  wlthont  the  inter- 
vention of  Parliament,  ib. 
Obloquy  incurred  by  these 
measures,  i6.  Estimate  of 
his  character,  10,  90.  Ar- 
ticles against  him  never 
intended  to  be  proceed- 
ed upon  by  the  kine.  20, 
noU  *.  Cause  of  the  auke 
of  Buckingham's  execu- 
tion, 28y  and  note  >*.  Aug- 
ments the  authority  of 
the  court  of  Star-chamber, 
88.  A  delegate  of  Clement 


VIL  on  Henry  YIII.'b  di- 
vorce, 45.  His  reforma- 
tion and  suppression  of 
the  monastfc  orders,  fSL 
Did  not  persecute,  bat 
proscribed  heretic  writ- 
ings, 57. 

Wool,  etc.,  ancient  ni^nst 
tolls  on,  182, 188. 

Worcester,  victory  of,  its 
consequences  to  the  ftatura 
power  of  Cromwell,  848. 

T. 

Telverton  (Mr.),  his  defense 
of  the  privileges  of  parliar 
ment,  148. 

Yeomanry  of  England,  un- 
der the  Plantagenets,  de- 
scribed, 10.  , 

Teomen  of  the  ffuard,  estab- 
lishment of  the,  296. 

York,  ootmcil  or,  summon- 
ed, 270^ 

,  James  (duke  of).  Sus- 
pected of  being  a  tiatho- 
lic  before  the  Restoration, 
896w  His  marriage  with 
lady  Anne  Byde,  404^ 
Converted  to  the  Romish 
faith,  418.  Particulars  re- 
lating to  his  conversion, 
ib.  Always  strenuous 
against  schemes  of  com- 
prehension, 417.  Obliged 
to  retire  from  the  offloe 
of  lord  admiral,  421.  Dan- 
gerous enemy  of  the  con- 
stitution. 424  His  acces- 
sion to  the  throne  viewed 
with  Kfeat  apprehension, 
443.  Bngageafn  a  scheme 
of  general  conversion,  445. 
Resolved  to  excite  a  civil 
war  rather  than  yield  to 
the  excluoion.  447.  Plan 
for  banishing  nim  for  life, 
449.  His  unpopularity 
among  the  middling  class- 
es, 452.  His  tyranny  in 
Scotland,  002. 

Z. 

Zeal,  religions.  In  Scotland, 
its  fbrlouB  effects,  060. 

Zwingle  (tJlric),  his  belief 
concerning  theLnrd*sSup- 
per  nearly  fatal  to  the  Ref- 
ormation, 01. 
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C JEBAB.  — VtaOU..  —  SaLLTTBT.— HOKAOC— CfCBSO'8  OXATIONB.— ClOnO'8  OrFIOKBt 
Ac— ClOEBO  ON  OaATOBT  AMD  OBATOBO.— TaOITVB  (2  TOls.). — TxBBMCK. — 
SOPUOCLn.— JUTKNAU — ^XSHOPHOV. —  HoMSB'S    IlIAUw — ^HOMKB^S    ODT80ET. — 

Hebodotub.— DBX08TUBNBS.— TnuoTBXDBs.— JSbohtlub.— BuBsriDBB  (2  toIa.). 
— LivY  («  yoIb.}. 

DAIS'S  CARTHAGE.  Carthage  and  her  Bemaina :  being  an  Aoconnt  of  the  Bxcfr 
vatlons  andReflearchee  on  the  Site  of  the  Phcsnlclan  Metropolis  in  Afirica  and  other 
adjacent  Places.  Condocted  under  the  Auspices  of  Her  JfiOesty's  Qoremment. 
Bt  Dr.  Dayib,  F.R.G.S.  Profhsely  Illostrated  with  Maps,  Woodcats,  Chramo- 
Lithographs,  Ac    6to,  Cloth,  $4  00. 

£DGEWORTH*S  (Miss)  KOVELa  With  Engrayings.    10  vols.,  12mo,  Cloth,  $16  00. 

QROTE*S  mSTORT  OF  GREBCK    18  vols.,  ISmo,  Cloth,  $18  00. 

HBLPS*S  SPANISH  CONQUEST.  The  Spanish  Conquest  In  America,  and  its  Rela- 
tion to  the  HLstorr  of  Slavery  and  to  the  Goremraent  of  Colonies.  By  AxTBum 
Helps.    4  vols.,  12mo,  Cloth,  $6  00. 

HALE*S  (Mas.)  WOMAN'S  RECORD.  Woman's  Record ;  or,  Biographical  Sketches 
of  all  Distinguished  Women,  from  the  Creation  to  the  Present  mme.  Arranged 
in  Four  Eras,  with  Selections  fk'om  Female  Writers  of  each  Era.  By  Mrs.  Sabah 
JosBPUA  Halb.    Illustrated  with  more  than  900  Portraits.    Sro,  Cloth,  $5  OOi 

HALL'S  ARCTIC  RESEARCHEa  Arctic  Researches  and  Life  amone  the  Esqui- 
maux :  being  the  Narrative  of  an  Expedition  in  Search  of  Sir  John  Franklin,  in 
the  Years  18<f0, 1861,  and  ises.  By  Chablbs  Fbamoib  Halu  With  Maps  and  100 
Illustrations.  The  Illustrations  are  firom  Original  Drawings  by  Charles  Parsons, 
Henry  L.  Stephens,  Solomon  Eytinge,  W.  S.  L.  Jewett,  and  Qranyille  Perkins, 
after  Sketches  by  Captain  HaU.    Sro,  Cloth,  $5  00. 

HALLAM'S  CONSTITUTIONAL  HISTORY  OF  ENGLAND,  from  the  Accession  of 
Henry  VIL  to  the  Death  of  George  IL    8to,  Cloth,  $2  00. 

HALLAM*S  LITERATURE.  Introduction  to  the  Literature  of  Europe  during  the 
Fifteenth,  Sixteenth,  and  Seventeenth  Centuries.  By  Hekbv  HAT.i.Aif.  S  vols., 
8VO,  Cloth,  $4  00. 

HALLAM'S  MIDDLE  AGES.  SUte  of  Europe  during  the  Middle  Age&  By  HsnT 
Hallajc    8vo,  Cloth,  $2  00. 

HILDRETH'S  HISTORY  OF  THE  UNITED  STATES.  FibstSxbibs;  Prom  the 
First  Settlement  of  the  Country  to  the  Adoption  of  the  Federal  Constitution. 
SEooTin  Sbbiks  :  From  the  Adoption  of  the  Federal  Constitution  to  Uie  End  of 
the  Sixteenth  Congress.    6  vols.,  8vo,  Cloth,  $18  oa 

HUME'S  HISTORY  OF  ENGLAND.  History  of  England,  from  the  Invasion  of  Ju- 
lius CiesHr  to  the  Abdication  of  James  II.,  16S8.  ^y  David  Humb.  A  new  Edi- 
tion, with  the  Author's  last  Corrections  and  Improvements.  To  which  is  Prefix- 
ed a  short  Account  of  his  Life,  written  by  Himselt  With  a  Portrait  of  the  Au- 
thor.   «  vols.,  12mo,  Cloth,  $9  00. 

JATS  WORK&  Complete  Works  of  Rev.  William  Jay:  comprising  his  Sermons, 
Family  Discourses,  Morning  and  Evening  Exercises  for  every  Day  in  the  Year, 
Family  Prayers,  &^  Author's  enlargea  Edition,  revised.  8  vols.,  8vo,  Cloth, 
$6  00. 

JEFFERSON'S  DOMESTIC  LIFR    The  Domestic  Life  of  Thomas  Jefferson :  com- 

Sited  fh>m  Family  Letters  and  Reminiscences  by  his  Great-Granddaughter, 
ARAH  N.  RAViM)ij>n.    With  IlluBtrations.    Crown  8vo,  Illuminated  Cloth,  Bev- 
eled Edges,  $2  60. 

JOHNSON'S  COMPLETE  WORKa  The  Works  of  Samuel  Johnson,  LL.D.  With 
an  Essay  on  his  Life  and  Genius,  by  ABTUtra  Mubput,  Esq.  Portrait  of  Johnson. 
2  vols.,  8vo,  Cloth,  $4  00. 

KINGLAEE*S  CRIMEAN  WAR.  The  Invasion  of  the  Crimea,  and  an  Account  of 
its  Progress  down  to  the  Death  of  Lord  Raglan.  By  Albxanpxb  William  Kim o- 
ijiBB.    With  Maps  and  Plans.    Two  Vols,  ready.    l2mo.  Cloth,  $2  00  per  voL 

KINGSLEY'S  WEST  INDIES.  At  Last:  A  Christmas  in  the  West  Indies.  By 
Cbablxs  KufosLZT.    Illustrated.    12mo,  Cloth,  $1 6a 
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SRX7MMACHBRM3  DAVID,  KING  OF  ISBAEL.  David,  the  King  of  Israel :  a  Por- 
trait drawn  from  Bible  History  and  the  Book  of  P^salms.  By  Fbkdbbiok  William 
Ksuiiif  AflUBB,  D.D.,  Aathor  of  " Elijah  the  Tiahbite/*  &c.  Translated  under  the 
express  Sanction  of  the  Aathor  by  the  Bev.  M.  G.  Baston,  M.A.  With  a  Letter 
Arom  Dr.  Kmmmacher  to  his  American  Beaders,  and  a  Portrait.  12mo,  Cloth, 
$175.  ^ 

LAHB*S  COMPLETB  WOBKa  The  Works  of  Charles  Lamb.  Comprising  his  Let- 
ters, Poems,  Bssavs  of  Elia,  Essays  upon  Shakspeare,  Hogarth,  Ac.,  and  a  Sketch 
of  his  Life,  with  the  Blnal  If  emorials,  by  T.  Noom  Taltoukd.  Portrait  2  toIs.. 
18mo,Cloth,$8  0a 

LIVINGSTONE'S  SOUTH  AFBIC^  Missionary  Travels  and  Besearches  in  South 
Aftica ;  including  a  Sketch  of  Sixteen  Years'  Besidence  in  the  Interior  of  Africa* 
and  a  Journey  firom  the  Cape  of  Good  Hope  to  Loando  on  the  West  Coast ;  thence 
across  the  Continent,  down  the  Biver  Zambesi,  to  the  Eastern  Ocean.  By  Davii> 
LivmosTONB,  LL.D.,  D.C.L.  With  Portrait,  Maps  by  Arrowsmith,  and  numerous 
lUnstrations.    8vo,  Cloth,  $4  BO. 

LIVINGSTONES'  ZAMBESI.  Narrative  of  an  Expedition  to  the  Zambesi  and  its 
Tributaries,  and  of  the  Discovery  of  the  Lakes  Shirwa  and  Nyassa.  1868-1864. 
By  David  and  Cuaslxs  Livikgstomb.  With  Map  and  Illustrations.  8vo,  Cloth, 
$50a        ^ 

M'CUNTOCK  A  STBONO'S  CYCLOPiEDIA.  CyclojMBdia  of  Biblical,  Theological, 
and  Ecclesiastical  Literature.  Prepared  by  the  Bev.  Joun  M'Clmtook,  D.D., 
and  Jamxs  Stbomo,  S.T.D.  4  vols,  mm  ready.  Boyal  8ra  Price  per  voL,  Cloth, 
$5  00 ;  Sheep,  $6  00 ;  Half  Morocco,  $S  00. 

MABCrS  ABMT  LIFE  ON  THE  BOBDEB.  Thirty  Tears  of  Armv  Life  on  the 
Border.  Comprising  Descriptions  of  the  Indian  Nomads  of  the  Plains ;  Explo- 
rations of  New  Territory;  a  Trip  across  the  Bocky  Mountains  in  the  Winter; 
Descriptions  of  the  Habits  of  Diflerent  Animals  found  in  the  West,  and  the  Meth- 
ods of  Hunting  them ;  with  Incidents  in  the  Life  of  Diiferent  Frontier  Men,  &c., 
fte.  By  Brevet  Brigadier-General  B.  R  Mabov,  U.S. A.,  Author  of  "  The  Prairie 
Traveller."    With  numerous  Illustrations.    8vo,  Cloth,  Beveled  Edges,  $3  00. 

MACAULATS  HISTOBY  OF  ENGLAND.  The  History  of  England  fi-om  the  Ac- 
cession of  James  IL  By  Tuomas  Babinotom  Maoavlay.  With  an  OHginal  Por- 
trait of  the  Author.    6  vols.,  8vo,  Cloth,  $10  00 ;  12mo,  Cloth,  $7  60. 

MOSHEIM'S  ECCLESIASTICAL  HISTOBT,  Ancient  and  Modem ;  in  which  the 
Bise,  Progress,  and  Variation  of  Church  Power  are  considered  in  their  Connec- 
tion With  Ihe  State  of  Learning  and  Philosophy,  and  the  Political  History  of  Eu- 
rope during  that  Period.  Translated,  with  Notes,  Ac,  by  A.  Maolaikb,  D.D. 
A  new  Edlnon,  continued  to  1826,  by  C.  Cootx,  LL.D.    2  vols.,  8vo,  Cloth,  $4  00. 

NEVIUS'S  CHINA.  China  and  the  Chinese:  a  General  Description  of  the  Country 
and  its  Inhabitants ;  its  Civilization  and  Form  of  Government;  its  Bellglous  and 
Social  Institutions ;  its  Intercourse  with  other  Nations ;  and  its  Present  Condition 
and  Prospects.  By  the  Bev.  Join*  L.  Nicvirs,  Ten  Tears  a  Missionary  in  China. 
With  a  Map  and  Illustrations.    12mo,  Cloth,  $1 76. 

THE  DESBBT  OF  THE  EXODUS.  Journeys  on  Foot  in  the  Wilderness  of  the 
Forty  Tears'  Wanderings ;  undertaken  in  connection  with  the  Ordnance  Survey 
of  Sinai  and  the  Palestine  Exploration  Fund.  By  E.  H.  Palmeb,  M.A.,  Lord 
Almoner's  Professor  of  Arabic,  and  Fellow  of  St.  John's  College,  Cambridge. 
With  Maps  and  numerous  Illustrations  f^om  Photographs  and  Drawings  taken 
on  the  spot  by  the  Sinai  Survey  Expedition  and  C.  F.  Tyrwhitt  Drake.  Crown 
8vo,  Cloth,  $3  00. 

OUPHANTS  CHINA  AND  JAPAN.  Narrative  of  the  Earl  of  Elgin's  Mission  to 
China  and  Japan  Jn  the  Tears  1867,  '68,  '69.  By  Laitrehcb  Olipiiant,  Private 
Secretary  to  Lord  Elgin.    Dlustrations.    8vo,  Cloth,  $8  60. 

OLIPHANT'S  (MB8."i  LIFE  OF  EDWABD  IBVING.    The  Life  of  Edward  Irving, 
Minister  of  the  National  Scotch  Church,  London.    Dlustrated  bv  his  Journals  and 
,  Correspondence.    By  Mre.  Olipuant.    Portrait.    8vo,  Cloth,  ^  60. 

KAWLINSON'S  MANUAL  OF  ANCIENT  HISTOBT.  A  Manual  of.Anclent  His- 
tory. fh)m  the  Earliest  Times  to  the  Fall  of  the  Western  Empire.  Comprising 
the  History  of  Choldsa,  Assyria,  Media,  Babylonia,  Lydia,  Phoenicia,  Syria,  Ju- 
daea, Egypt,  Carthage,  Persia,  Greece,  Macedonia,  Farthia,  and  Borne.  By 
Gkobok  Rawlikbon,  M.  A.,  Camden  Professor  of  Ancient  History  in  the  Univer- 
sity of  Oxford.    12mo,  Cloth,  $2  60. 
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RECLT7S*8  THE  EARTH.  The  Earth :  a  BescriptiTe  History  of  the  Fhenomciui  and 
Life  of  the  Globe.  By  Eli8£x  Rsclvb.  Translated  br  the  late  B.  B.  Woodwud, 
and  Edited  by  Heniy  Woodward.  With  234  Maps  and  lUnstrationa,  and  23  Pi^ 
Maps  printed  in  Colors.    8yo,  Cloth,  $5  00. 

POETS  OF  THE  NINETEENTH  CENTURY.  The  Poets  of  the  Nineteenth  Cen- 
torr.  Selected  and  Edited  by  the  Rev.  Robbst  Aais  Wiujiott.  MTith  English 
and  American  Additions,  arranged  by  Etkbt  A.  DmraKtiioK,  Editor  of  **  Cyclo- 
paedia of  American  Literatare.*'^  Comprising  Selections  fh>m  the  Greatest  An- 
thors  of  the  Age.  Soperbly  Hlostrated  with  141  Enparings  from  Desicns  br 
the  most  Eminent  Artists,  ia  elegant  small  4to  form,  printed  on  Soperfine  Tinted 
Paper,  richly  bound  in  extra  Cloth,  Bereled,  Gilt  Edges,  $5  00 ;  Half  CaU;  $9  60 
Fall  Turkey  Korocco,  f»  00. 

SHAKSPEARE.  The  Dramatic  Works  of  William  Shakspeare,  with  the  Corrections 
and  IlluBtratlons  of  Dr.  Johnson,  G.  Stbbtrns,  and  others.  ReTised  by  Isaac 
Rkkd.    Engravings.    6  vols.,  Royal  12mo,  Cloth,  $0  00. 

SMILES'S  LIFE  OF  THE  STEPHENSONS.  The  life  of  George  Stephenson,  and 
of  his  Son,  Robert  Stephenson ;  comprising,  also,  a  History  <»  the  Invention  and 
Introdaction  of  the  Railway  Locomotive.  By  Samitbl  Smiues,  Author  of  "Self* 
Help,**  &^    With  Steel  Portraits  and  namerons  lllastrations.    6vo,  Cloth,  $S  OQl 

8MILBS*S  HISTORY  OF  THE  HUGUENOTa  The  Hugnenots :  their  Scttlemeata* 
Churches,  and  Industries  in  England  and  Ireland.  By  Samuxi.  Smtugb.  With  an 
Appendix  relating  to  the  Huguenots  in  America.    Crown  8vo,  Cloth,  $1  75. 

SP£KE*S  AFRICA.  Journal  of  the  Discovery  of  the  Source  of  the  Nile.  Bv  Cap> 
tain  Joinc  Hanrtmo  Spskx,  Captain  H.  H.  Indian  Army,  Fellow  and  Gola  Mea- 
alist  of  the  Royal  Geographical  Society,  Hon.  Corresponding  Member  and  Gold 
Medalist  of  the  French  Geographical  Socletv,  4bc  with  Maps  and  Portraits  and 
numerous  Hlustrations,  chiefly  flrom  Drawmgs  by  Captain  Gbant.  8vo,  Cloth, 
uniform  with  Livingstone,  Barth,  Burton,  Ac.,  $4  Oa 

STRICKLAND'S  (Miss)  QUEENS  OF  SCOTLAND.  Lives  of  the  Queens  of  Scot- 
land and  English  Princesses  connected  with  the  Regal  Succession  of  Graat  Brit- 
ain.   By  AoNXS  Stbiokland.    8  vols.,  12mo,  Cloth,  $18  00. 

THE  STUDENTS  SERIES. 

France.    Engravings.    ISmo,  Cloth,  $2  00. 

Gibbon.    Engravings.    12mo,  Cloth,  $2  00. 

Greece.    Engravings.    12mo,  Cloth,  $S  00. 

Hume.    Engravings.    18mo,  Cloth,  $2  00. 

Rome.  ByLiddell.  Engravings.  19mo,  Cloth,  $8  00. 

Old  Testament  History.   Engravings.    12mo,  Cloth,  $2  00. 

New  Testament  History.    Engravings.    12mo,  Cloth,  $2  00. 

Strickland's  Queens  of  England.    Abridged.   EngravhigSL    12mo,  Cloth,  $9  00. 

Ancient  History  of  the  East.    12mo,  Cloth,  $8  00. 

Uallam'e  Middle  Aees.    12mo,  Cloth,  $2  00. 

Lyell's  Elements  of  Geology.    12mo,  Cloth,  $2  00. 

TENNYSON'S  COMPLETE  POEMSu  The  Complete  Poems  of  Alfred  Tennvson, 
Poet  Laureate.  With  numerous  Illustrations  by  Eminent  Artists,  and  Three 
Characteristic  Portraits.    8vo,  Paper,  76  cents ;  Cloth,  $1  86. 

THOMSON'S  LAND  AND  THE  BOOK.  The  Land  and  the  Book :  or,  BibUcal  Ilhia- 
trations  drawn  from  the  Manners  and  Customs,  the  Scenes  and  the  Scenery  of 
the  Holy  Land.  By  W.  M.  Thomson,  D.D.,  Twenty-live  Years  a  Missionary  of  the 
A.RC.F.M.  in  Syria  and  Palestine.  With  two  elaborate  Maps  of  Palestine,  an  ac- 
curate Plan  of  Jerusalem,  and  several  hundred  Engravings,  representing  the  Scen- 
ery. Topography,  and  Productions  of  the  Holy  Land,  ana  the  Costumes,  Manners, 
and  Haoita  of  the  People.    8  large  12mo  vols..  Cloth,  $6  00. 

TYERM  AN'S  WESLEY.  The  Lifts  and  Times  of  the  Rev.  John  Weslgr,  M.  A-,  Found- 
er of  the  Methodists.  By  the  Rev.  Lukk  Tysbm  an,  AuUior  of  "  The  Life  of  Rev. 
Samuel  Wesley.*'    Portraits.    8  vols..  Crown  8vo,  Cloth,  IT  60.  ' 

VAMB^RTS  CENTRAL  ASIA.  Travels  in  Central  Asia.  Being  the  Account  of  a 
Journey  from  Teheran  across  the  Turkoman  Desert,  on  the  Eastern  Shore  of  the 
Caspian,  to  Khiva,  Bokhara,  and  Samarcand,  performed  in  the  Year  186a.  By 
Abmintus  Vamb^by,  Member  of  the  Hungarian  Academv  of  Pesth,  by  whom  he 
was  sent  on  this  Scientific  Mission.    With  Map  and  Woodcuts.    8vo,  Cloth,  $4  00. 

WOOD'S  HOMES  WITHOUT  HAND&  Homes  Without  Hands:  being  a  Descrlp* 
tion  of  the  Habitations  of  Animals,  classed  according  to  their  Prindple  of  Con- 
stmction.  By  J.  G.  Wooi>,  M.A.,  F.L.S.  With  about  140  lUustrattonii.  Srob 
Cloth,  Beveled  Edges,  $4  60. 
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